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Savannah  F.  &  W.  Ry.  Co. 


[Supreme  Court  of  Geor^a,  Aug.  5,  iSgj.) 

nsufficiency  1 
a  railway  company  for 
damages  resulting  from  personal  injuries  did  not  set  fortli  a  cause 
of  action  where  its  only  allegations  relating  to  the  circumstances 
under  which  the  injuries  were  inflicted  were,  in  substance,  as  fol- 
lows, viz  :  That  the  plaintiff  was  an  employee  of  the  defendant, 
who  labored  in  its  roundhouse  ;  that  it  was  customary  for  him  to 
walk  between  its  lines  of  track  so  as  to  reach  the  roundhouse  ;  that 
while  ao  walking  he  was  struck  from  behind  by  a  moving  car,  which 
was  being  propelled  towards  him  by  an  engine;  that  he  was  not 
warned  of  the  approach  of  the  car  by  the  ringing  of  the  bell  or  the 
blowing  of  the  whistle  of  the  locomotive,  nor  by  call  of  the  engi- 
neer or  fireman,  and  that  the  company  was  negligent  in  failing  to 
give  such  warnings. 

Same— Alleging  Absence  of  Contributory  Ne^liKence. — These 
averments  are  not  sufficient  to  show  that  the  plaintiff  was  not  a 
trespasser,  since  it  might  or  might  not  have  been  necessary  for  hiin 
to  reach  the  roundhouse  by  walking  between  the  lines  of  track,  and 
it  does  not  appear  whether  or  not  his  custom  in  this  respect  was 
known  or  sanctioned  by  the  defendant.  As  the  declaration  does 
not,  by  proper  allegations,  concerning  these  matters,  afiirmatively 
show  be  had  a  right  to  be  at  the  place  where  he  was  when  injured, 
it  is  proper  to  deal  with  him  as  a  trespasser  ;  and,  this  being  so, 
the  specific  acts  which  caused  his  injuries,  and  which  are  averred 
to  constitute  the  negligence  entitling  him  to  recover,  were  not, 
relatively  to  him,  negligent  at  all,  for  the  reason  that  they  involved 
the  breach  of  no  duty  due  to  him  by  the  defendant. 
11  (N3)  A&ERCas-l 
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Same— Demurrer. — Coastruing'  the  petition  most  strongly  against 
the  plaintiff,  it  would  not  fallow,  as  a  conclusion  of  law,  that  under 
the  facts  alleged  he  was  entitled  to  a  verdict,  and,  accordingly,  a 
general  demurrer  to  such  a  declaration  ought  to  have  been  sustained. 

(Syllabus  by  the  Court.) 

li^RROR  by  defendant  from  Savannah  city  court. 
Reversed. 

The  official  report  is  as  follows. 

The  declaration  alleged :  Defendant  has  damaged 
petitioner  $5,000.  On  or  about  January  8,  1895.  he 
was  in  its  employ  as  a  laborer,  and  as  such  was  gener- 
ally  employed  in  workiog  in  its  roundhouse 
in  Savannah.  It  was  usual  and  customary 
for  him  to  walk  between  its  lines  of  tracks  north  of 
Gwinnett  street  so  as  to  reach  said  roundhouse.  On 
or  about  said  date,  while  walking  between  said  tracks 
on  his  way  to  the  roundhouse  in  the  course  of.  his  said 
employment,  he  was  struck  from  behind  by  defendant's 
locomotive,  and  thereby  had  his  right  hand  so  badly 
crushed  as  to  require  its  amputation  above  the  wrist. 
The  locomotive  was  behind  a  car  pushing  the  car  in 
the  same  direction  petitioner  was  going,  and  he  was 
not  warned  of  its  approach  by  the  ringing  of  its  bell, 
or  the  blowing  of  its  whistle,  or  by  the  calls  of  its 
engineer  or  fireman,  or  in  any  other  way,  in  conse- 
quence of  which  he  was  injured  as  aforesaid.  Defend- 
ant was  negligent  in  not  warning  him  of  the  approach 
of  the  locomotive  and  car,  in  not  having  the  bell  or 
whistle  of  the  engine  sounded  so  as  to  warn  him,  or  in 
some  proper  manner  giving  hira  notice  of  the  approach 
of  the  engine  and  car,  and  was  negligent  in  running 
into  and  injuring  him  as  aforesaid,  and  in  not  having 
the  engineer  or  fireman  of  the  engine  warn  him  of  the 
approach  of  the  engine  and  car. 

E}-d:in,  Du  Bignon  &  Chisholm,  and    W.  L.   Clay, 
for  plaintiff  in  error. 
R.  R.  Richards  and    IV.   P.  Hardee,  for  defendant 


Little,  J.  Tlje  facts  appear  in  the  preceding  official 
report.     The  headnotes  give  a  statement  of  the  rulings 
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made  in  the  case.  We  do  not  deem  it  necessary  to 
elaborate  them.  They  are  fully  supported  by  the 
following-  cases:  Railroad  Co.  v.  Luckie,  87  Ga.  6,  13 
S.  E.  105 ;  Jenkins  v.  Railroad  Co.,  89  Ga.  756,  15  S. 
E.  655  ;  Holland  v.  Sparks,  92  Ga.  753,  18  S.  E.  990. 
Judgment  reversed. 

Atkinson,  J.,  dissenting. 


(Supreme  Court  of  Georgia,  June  g,  iSgf.) 

Kitlingof  Licensee  on  Track— Habitual  Use— Notice  to  Servant— 
When  Notice  to  Master.*— Know ledg-e  on  the  part  of  a  sectian  mas- 
ter that  a  railroad  bridge  keeper's  wife  was  in  the  habit  of  occnpy- 
ing  with  him,  at  night,  a  small  house  which  the  railroad  company, 
for  the  purpose  of  protecting  the  keeper  in  bad  weather,  had  caused 
to  be  erected  near  a  trestle  forming  an  approach  to  the  bridge,  and 
that  the  wife,  in  limes  of  high  water,  used  this  trestle  as  a  means 
of  reaching  the  house,  together  with  knowledge  on  the  part  of  tlie 
supervisor  of  the  railroad  track,  and  also  on  the  part  of  the  super- 
visor of  Its  bridges,  that  the  wife  stayed  at  this  house  with  her  hus- 
band, did  not  constitute  such  notice  to  those  charged  with  the 
raaning  of  trains  upon  the  railroad  as  to  raise  a  duty  on  their  part 
to  warn  the  woman  of  the  running'  of  an  extra  freig'ht  train  on  the 
Sabbath  Day.  for  the  want  of  which  warning  she  was  exposed  to 
danger  and  death. 

Verdict  Contrary  to  Evidence. — The  evidence  in  this  cdse  did  not 
warrant  a  verdict  in  the  plaintiff's  favor,  and  a  new  trial  should 
have  been  granted. 

(Syllabus  by  the  Conrt.) 

Error  by  defendants  from  Taylor  county  superior 
court.     Reversed. 

W.  S.  Vf^allace  and  John  D.  Little,  for  plaintiffs  in 
error, 

C.  C.  Thornton,  C.  C.  West,  and  O.  M.  Colbert,  for 
defendant  in  error. 

*See  note  at  end  of  case. 
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Cobb,  J.  Hill  broug-ht  suit  against  the  South  western 
Railroad  Compaay  and  the  receivers  of  the  Central 
Railroad  &  Banking  Company  for  the  homicide  of  his 
hMitiM.  wife.  Upon  the  trial  the  testimony  estab- 
lished the  followingr  facts :  Plaintiff  was 
employed  by  the  defendants  as  a  watchman  of  their 
bridge  over  the  Flint  river,  in  Taylor  county.  A  lit- 
tle house,  or  shanty,  standing*  upon  wooden  pillars,  in 
order  to  be  above  the  water  m  times  of  flood,  was  sit- 
uated on  the  south  side  of  the  bridge,  and  was  intended 
for  the  use  of  the  watchman.  Leading  to  the  bridge 
was  a  trestle  170  yards  long,  and  15  to  17  feet  high. 
Plaintiff's  wife  for  over  two  years  had  been  staying 
with  him  at  night  in  this  house.  She  had  no  business 
there  connected  with  the  railroad,  and  her  only  busi- 
ness was  to  keep  a  water  gauge,  for  which  she  was 
paid  by  the  government  25  cents  a  day.  The  railroad 
company  had  provided  a  dwelling  house  about  a  half 
mile  away  for  the  bridge  keeper  and  his  wife.  In  this 
house  was  contained  a  portion  of  the  plaintiff's  house- 
hold effects,  and  it  was  occupied  by  him  as  a  dwelling, 
except  when  he  used  the  shanty  near  the  bridge. 
When  the  water  was  low  plaintiff  and  his  wife  went 
from  the  shanty  to  the  dwelling  house  by  a  path. 
When  the  water  was  high,  in  order  to  leave  the  shanty 
and  reach  the  dry  ground,  it  was  necessary  to  go  upon 
steps  to  the  trestle,  and  walk  upon  it  to  the  earth  em- 
bankment at  its  end.  On  the  morning  of  the  homicide, 
which  was  Sunday,  the  water  being  up,  plaintiff  and 
his  wiffe  started  from  the  house  by  the  bridge  to  go  to 
their  dwelling  house.  There  being  no  train  due  accord- 
ing to  schedule,  and  not  expecting  one  to  come,  they 
went  upon  the  trestle,  and.  after  walking  some  distance 
thereon,  a  freight  train,  which.should  have  passed  four 
or  five  hours  previously,  came  at  a  speed  of  20  miles 
an  hour,  and  plaintiff's  wife  was  struck  by  it  and 
killed.  Plaintiff  stepped  from  the  track,  and-sat  upon 
the  cap  sill,  and  was  not  struck.  He  had  told  his  wife 
to  get  in  a  similar  position,  which  she  attempted  to  do  ; 
but  the  train   struck  her  on  the   head,    killing  her 
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instantly.  When  first  seen  tliey  were  400  or  500  yards 
from  the  train.  The  speed  was  slackened  to  about  15 
miles  an  hour  after  plaintiff  was  seen.  The  engineer 
and  fireman  each  testified  that  they  used  all  possible 
means  to  stop  the  train.  The  fact  that  plaintiff's  wife 
was  occupying^  the  shanty  near  the  bridge,  and  that  she 
was  accustomed  to  use  the  trestle  in  leaving-  the  shanty 
in  times  of  high  water,  was  known  to  the  section  mas- 
ter as  well  as  to  the  supervisor  of  the  track  and  the 
supervisor  of  bridges  of  defendants.  Plaintiff's  wife 
was  between  52  and  53  years  of  ag-e,  and  had  no  child- 
ren. There  was  a  verdict  for  the  plaintiff  for  $3,500, 
and,  the  defendants'  motion  for  a  new  trial  being  over- 
ruled, they  ejECepted. 

Was  there  evidence  suflBcient  to  show  a  knowledge 
by  the  defendants  of  the  use  by  the  plaintiff's  wife  of 
the  trestle  as  a  footway  between  the  house  near  the 
bridge  and  the  dwelling  house,  in  order  to 
charge  the  defendants  with  the  duty  of  no-  iiiii«efLi(MiH 
tiiying  her  of  the  passage  of  trains  which  mi  lm-iiiiwi. 
were  delayed,  and  which  were  not  running  u«'"i»ittr' 
according  to  the  regular  schedules  of  the 
company  ?  Not  having  any  connection  with  the 
company,  her  presence  in  the  house  provided  for  the 
husband  as  bridge  keeper  was  simply  for  his  convenience 
and  comfort,  and  did  not  raise  any  duty  on  the  part  of 
the  railroad  companies  to  her.  In  order  for  the  duty 
to  notify  her  of  the  passage  of  trains  to  arise  against 
the  companies,  if,  under  the  circumstances,  any  such 
duty  would  ever  arise,  it  certainly  must  be  shown  that 
her  presence  from  time  to  time  upon  the  track  of  the 
company  was  known  to  those  officers  of  the  companies 
who  had  in  charge  the  running  and  operating  of  trains. 
The  evidence  fails  to  show  notice  to  any  one  connected 
with  that  department  of  the  railroad  companies  which 
manages  the  running  of  their  trains,  or  to  any  individ- 
ual employee  connected  in  any  way  with  the  operation 
of  trains.  The  section  master,  who  had  charge  of  the 
roadbed  near  the  bridge,  and  the  supervisor  of  the 
track,  whose  duty  it  was  to  see  that  the  track  was  kept 
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in  proper  coaditioa,  and  the  supervisor  of  bridgfes. 
whose  duty  it  was  to  see  that  the  bridges  were  safe, 
knew  that  plaintiff's  wife  was  using  the  house  and 
trestle.  Not  one  of  these  employees  described  was 
connected  with  the  running  of  trains.  The  plaintiff's 
wife,  therefore,  being  upon  the  trestle  without  author- 
ity and  without  the  knowledge  of  the  defendants,  the 
ODly  duty  which  was  owing'  to  her  was  to  use  all  ordi- 
nary care  to  prevent  harm  coming  to  her  after  her 
presence  upon  the  trestle  was  discovered.  As  the  evi- 
dence established  this  to  be  the  case,  the 
Kwrac?*'"'''*  verdict  of  the  jury  was  unwarranted,  and 
the  court  erred  in  not  granting  a  new  trial 
in  the  case.  Judgment  reversed.  All  concur,  except 
FisH  and  Little,  JJ.,  who  were  disqualified. 

Atkinson,  J.  {concurring  specially).  Without  as- 
senting either  to  the  correctness  of  the  conclusion 
reached  by  the  majority  of  the  court  touching  the  mat- 
ters of  fact  involved  in  the  record  in  this  case,  or  to 
the  doctrine  that  the  verdict  of  a  jury,  based  upon  a 
conflict  of  evidence,  when  approved  by  the  trial  judge, 
is  subject  to  review  in  this  court.  I  concur  in  the  judg- 
ment awarding  a  new  trial  for  the  special  reason  that, 
as  matter  of  law,  the  verdict  is  excessive. 


Notice  to  Servant — When  Notice  to  Master.— Notice  t< 

be  notice  to  his  master  must  be  as  to  some  fact  within  the  scape  of 
the  powers  and  duties  of  the  servant  as  such.  St.  Louis  &  S.  W.  R. 
Co.  V.  Threat,  3  Am.  &  Eng.  H.  Caa.,  N.  S.,  358. 

Where  the  business  of  an  incorporated  company  is  of  such  a  nature 
as  to  require  it  to  be  conducted  through  servants  or  agents,  notice 
to  one  of  its  officers  relative  to  a  matter  in  which  he  acted  within 
the  scope  of  his  employment,  and  ia  theusualcourseof  the  company's 
business,  will  bind  the  company.  Fontchartrain  R.  Co.  v.  Hierne, 
2  La.  Ann.  129, 

Notice  to  an  ag-ent  of  a  corporation  relating  to  any  matter  of  which 
he  has  the  management  and  control,  is  notice  to  the  corporation. 
Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294,  10  Am.  Ry.  Rep. 
199. 
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notice,  is  notice  to  the  priacipal.     Denver,  S.  P.  &  P.  R.  Co.  v.  Con- 
way. 8  Colo.  1,  54  Am.  Rep.  537,  5  Pac.  Rep.  142. 

Notice  to  an  ag'ent,  to  be  binding'  upon  his  principal,  must  be  con- 
cerning some  fact  within  the  scope  of  the  powers  and  duties  of  the 
eentassuch.  Jacksonville,  T.  &  K.  W.  R,  Co.  v.  Peninsular  L., 
.AM.  Co.,  49  Am.  &  Eag.  S.  Caa.  603,  27  Fla.  1,  9  So.  Rep.  661, 
In  order  to  charge  a  corporation  with  implied  notice  on  account 
of  actual  notice  to  one  of  its  agents  or  officers,  it  must  appear  that 
such  agent  or  officer  received  the  notice  while  acting  within  the 
scope  of  hisduties  and  employment,  and  not  while  engaged  in  private 
business  of  his  own.     Reid  v.  Bank  of  Mobile,  14  Am.  &  Eng.  R.  Cas. 


T.A 


Lake  Shore  &  M.  S.  Ry.  Co. 


{Supreme  Court  of  Illinois,  Nov.  /.  1S97.) 

Injury  to  Tower-man— Instructions— Estoppel. — Where  the  jury 
was  instructed,  at  the  request  of  defendant,  that  plaintiff  was  lim- 
ited to  the  charges  of  negligence  alleged  in  his  declaration,  and  that 
unless  the  jury  believed  from  the  evidence  that  defendant  was 
guilty  of  negligence  as  alleged  by  plaintiff,  then  the  verdict  should 
be  for  defendant,  defendant  is  estopped  from  complaining  of  a  prior 
instruction  to  the  same  effect  given  in  behalf  of  plaintiff,  though  it 
appears  from  the  record  that  there  was  no  evidence  to  sustain  one 
of  the  charges  of  negligence  set  forth  in  the  declaration. 

Damages — Permanent  Disability. — An  alleged  permanent  disabil- 
ity, in  order  to  be  a  ground  for  damages,  must  be  one  that  is  rea- 
sonably certain  to  result  from  the  injury  complained  of. 

Same, — And  the  instruction  that  the  jury  may  consider  such 
permanent  detriment  as  they  believe  from  the  evidence  may  proba- 
bly and  reasonably  result  from  the  alleged  injury ;  but  that  the 
jury  in  the  assessment  of  damap:es,  must  take  into  consideration 
only  such  elements  of  claimed  damages  or  injuries  as  they  believe 
are   established  by  the  evidence  in   the  case,  does  not  violate  such   . 

Same— Not  Chargeable  with  Notice  of  Defect— Track  near  Tower. 
— The  duty  of  a  tower-man  to  observe  the  approach  of  all  trains  and 
all  passengers  on  the  highway  to  his  crossing  in  order  to  pro- 
tect them  by  the  proper  operation  of  the  gates  in  his  charge,  does 
not  include  the  duty  of  inspecting  the  condition  of  the  tracks,  and 
where  an  injury  to  himself  is  the  direct  result  of  defective  tracks 
near  his  tower  house,  he  is  not  chargeable  with  notice  of  their 
condition. 

Judgment  of  ths  appellate  court,  first  district,  for 
the  plaintiff,  was  affirmed  by  the  supreme  court. 
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This  was  an  action  brought  by  William  R.  Conwaj' 
ag'ainst  the  Lake  Shore  &  Michigan  Southern  Rail- 
cutuutL  ''^^y  Company  to  recover  for  an  injury 
received  on  November  22,  1892,  at  Twenty- 
First  street,  Chicago.  At  that  street  crossing,  the 
defendant  maintained  gates  which  were  operated  from 
a  tower  house  situated  near  the  northwest  corner  of 
the  intersection  of  the  tracks  of  the  defendant  with  the 
street,  and  just  west  of  the  westernmost  of  the  tracks. 
The  plaintiff  was  in  the  employ  of  the  defendant,  and 
he  operated  the  {fates  from  the  tower  house.  He  was 
in  the  tower  house  when  he  received  the  injury.  He 
worked  from  5:30  p.  m.  to  7  a.  m.  each  day.  The 
defendant  had  two  side  tracks  and  two  main  tracks  at 
Twenty-First  street  at  the  time  of  the  accident.  The 
westernmost  of  these  tracks  stood  next  to  and  at  the 
foot  of  the  tower  house.  This  was  only  a  side  track, 
and  a  short  one  at  that.  On  this  side  track,  at  a  quar- 
ter past  one  in  the  morning, or  thereabout, an  engine  with 
one  car  attached  came  from  the  south.  The  engine 
was  headed  south.  The  car  was  in  the  rear  of  the 
engine,  and  the  engine  backed  the  car  north  over  Twen- 
ty-First street.  In  going  over  Twenty-First  street 
the  north  pair  of  wheels  of  the  car  left  the  side  track, 
while  the  south  pair  of  wheels  on  the  same  car  remained 
on  the  track  as  did  also  the  engine.  The  derailment 
occurred  after  the  car  had  passed  over  the  line  of  the 
south  sidewalk  of  Twenty-First  street,  and  was  half- 
way over  the  distance  of  the  width  of  the  street.  The 
car  derailed  was  moving  three  or  four  miles  an  hour. 
It  was  a  box  car.  It  moved  only  nine  to  ten  feet  after 
the  derailment,  but  it  struck  the  tower  occupied  by 
plaintiff,  turning  it  over,  and  in  the  crash  plaintiff  was 
severely  injured.  The  declaration  contained  but  one 
count.  The  neg^ligence  charged  in  the  declaration,  in 
substance,  was  that  the  defendant  "so  carelessly,  neg- 
ligently, and  improperly  managed  said  railroad  that. 
by  and  through  the  carelessness  and  negligence  and 
improper  conduct  of  the  said  defendant,  the  track  of 
said  railroad  on  which  said  train  was  then  and  there 
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running'  at  and  near  to  said  crossing-  was  suffered  and 
permitted  to  be  and  remain  out  of  repair  and  dangerous  for 
the  running  of  trains  thereon,  and  so  carelessly,  negli- 
gently, and  improperly  managed,  operated,  and  con- 
ducted said  train  that,  by  and  through  such  careless- 
ness, negligence,  and  improper  conduct,  said  train  was 
insuf&ciently  and  improperly  manned  and  lighted,  and 
by  and  through  and  by  reason  of  the  carelessness,  neg- 
ligence, and  improper  conduct,  aforesaid,  one  of  the 
cars  of  said  train  jumped  the  track,  and  ran  with  great 
force  and  violence  to  and  upon  and  against  the  support 
of  the  said  tower  house,  in  which  the  said  plaintiff 
was,  as  aforesaid,  engaged  in  the  pursuit  of  his  employ- 
ment, as  aforesaid,  and,  by  running  against  the  same, 
caused  said  tower  house  to  fall  a  great  distance," 
threw  over  a  stove,  and  plaintiff  was  injured,  etc.  To 
the  declaration  the  defendant  pleaded  the  general  issue, 
and,  on  a  trial  before  a  jury,  the  plaintiff  obtained  a 
verdict  for  $9,000,  upon  which  the  court  entered  judg- 
ment. The  defendant  appealed  to  the  appellate  court, 
where  the  judgment  was  affirmed. 

Wm.  McFadon,  for  appellant. 
Sullivan  t&  McArdle,  for  appellee. 

Craig,  J.  (after  stating  the  facts).  Upon  request  of 
the  plaintiff,  the  court  gave  to  the  jury  two  instruc- 
tions, both  of  which  are  deemed  to  be  erroneous. 
Numerous  objections  have  been  urged  against  plain- 
tiff's first  instruction,  but  we  have  not  the  time,  nor 
would  it  serve  any  useful  purpose,  to  follow  counsel 
io  his  extended  argument  in  reference  to  the  instruction. 
We  do  not  regard  the  instruction  as  entirely  free  from 
criticism,  but  we  do  not  think  that  it  contains  anything 
calculated  to  mislead  the  jury.  In  the  first 
part  of  the  instruction  the  jury  was  directed  ■M-riifrKO.M 
that  if  they  believed  from  the  evidence  that  -"*""*'■ 
the  defendant  is  guilty  of  negligence  as  charged  in  the 
declaration,  and  the  plaintiff,  while  in  the  exercise  of 
due  care  and  caution  for  his  own  safety,  sustained,  by 
reason  of  such  negligence,  the  injuries  charged  in  the 
declaration  (or  any  of  them),  then  the  jury  may  assess 
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charges  against  the  dtfendant.  One  of  the  charges  in 
the  declaration  was  that  the  traiti  of  cars  was  improp- 
erly moved  ;  and  it  is  said,  as  there  was  no  evidence  of 
that  fact  before  the  jury,  the  instruction  was  erroneous, 
in  referring-  that  question  to  the  jury  for  their  consid- 
eration. Upon  examination  of  the  evidence,  it  will  be 
found  that  there  was  evidence  of  neg"lig"ence  in  running 
and  lighting  the  train.  Moreover,  defendant  cannot 
complain  of  the  error,  if  error  it  was,  because  it  cov- 
ered a  similar  instruction  to  be  given.  In  defendant's 
instructions  the  jury  was  informed  that  plaintifE  is 
limited  and  confined  to  the  charges  of  negligence  alleged 
in  his  declaration,  and  that  unless  the  jury  believe  from 
the  evidence  that  the  defendant  is  guilty  of  negligence, 
as  alleged  by  the  plaintiff  in  his  declaration,  then  the 
verdict  of  the  jury  should  be  for  the  defendant  in  this 
case.  The  rule  is  well  stated  that  a  defendant  cannot 
complain  of  an  instruction  given  for  the  plaintiff  when 
he  himself  asks  and  procures  to  be  given  one  of  the 
same  character.  Railroad  Co.  v.  Sanders,  154  111,  531. 
39  N.  E.  481.  But  it  is  said  that,  under  clause  7  of 
thefirst  instruction,  the  plaintiff  was  allowed  to  recover 
for  loss  of  time  and  employment,  not  of  a  kind  which 
it  would  be  reasonably  certain  that  he  will  receive,  but 
he  was  allowed  to  recover  for  loss  of  time  and  employ- 
ment if  he  was  only  reasonably  likely  to  suffer  them. 
In  a  case  of  this  character  it  may  be  laid  down  as  a 
general  rule  that  the  alleged  permanent 
■MfiMiiT™*"  disability  in  order  to  be  a  ground  for  dam- 
ages, must  be  one  that  is  reasonably  certain 
to  result  from  the  injury  complained  of.  Hutch. 
Carr.  (2d  Ed.)  805.  806;  2  Shear.  &  R.  Neg.  743; 
Hardy  v.  Railway  Co.  (Wis.)  61  N.  W.  772  ;  White  v. 
Railway  Co.,  61  Wis.  536.  21  N.  W.  524.  But.  upon 
inspection  of  the  instruction,  it  will  be  found  that  the 
rule  indicated  was  not  infringed  upon  or  violated. 
The  instruction  was  as  follows:  "(7)  If  the  jury 
believe  from  the  evidence  that  any  portion  or  portions, 
feature  or  features,  of  the  plaintiff's  mala- 
''  dies  resulting  from  the  injury  aforesaid  is  or 

are  permanent,  the  jury  may  consider  such  permanent 
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malady  or  maladies  aad  such  detriment  as  tbey  may 
believe  from  the  evideace  naturally,  probably,  and 
reasonably  may  result  therefrom  to  the  plaintiff  in  his 
person  and  health  and  ability  to  labor,  and,  havinpr 
considered  these  elements,  fix  the  plaintiff's  damag-es 
at  such  sum  as  the  jury  may  believe  from  the  evidence 
is  necessary  to  adequately,  fairly,  and  justly  compen- 
sate the  plaintiff  for  the  loss  which  the  jury  believe 
from  the  evidence  is  the  direct,  natural,  probable,  and 
proximate  result  or  consequence  of  the  injury,  afore- 
said ;  but  the  jury,  in  the  assessment  of  damages,  must 
take  into  consideration  only  such  elements  of  claimed 
damages  or  injuries  as  they  believe  are  established  by 
the  evidence  in  the  case."  If  the  last  clause  of  the 
instruction  had  been  omitted,  there  mt^ht  be  ground 
for  complaint.  But  the  last  clause  is  so  clear  and 
emphatic  that  the  jury  should  not  consider  any  element 
of  damage  unless  such  damage  was  established  by  the 
evidence  that  we  do  not  think  the  jury  could  be  misled. 
The  second  instruction  complained  of  was  as  follows: 
"(2)  The  court  instructs  the  jury  that  the  plaintiff  had 
a  right  to  rely  upon  the  defendant  and  its  servants 
performing  their  duty  with  due  care  and  caution,  and 
was  not  obliged  to  investigate  or  inspect  any  part  of 
the  defendant's  property,  except  such  as  pertained  to 
or  was  connected  with  his  own  employment  by  the 
defendant."  Appellee  was  employed  by  the  appellant 
in  the  capacity  of  tower  man.  His  business  was  to 
lower  and  raise  the  gates  by  machinery.  His  duty  re- 
quired him  to  look  and  observe  the  approach  of  all  trains 
to  the  crossing  and  all  passengers  on  the  highway, 
and,  by  a  proper  operation  of  the  gates, 
protect  the  traveling  public  on  the  highway  5"Vi1h'iiI('"'" 
and  the  different  trains  on  the  railroad  tracks.  i^'t'JJi,^''"'* 
But  he  had  nothing  to  do  with  keeping  the 
tracks  of  the  railroad  in  order,  nor  did  he  have  any 
means  of  knowing  whether  the  tracks  were  in  proper 
condition  or  not.  His  business  was  entirely  distinct 
from  them  who  have  charge  of  the  railroad  tracks.  If 
the  tower  house  or  the  machinery  connected  therewith. 
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where  the  plaintiff  was  employed  to  work,  was  out  of 
repair  and  unsafe,  it  would  have  been  the  duty  of  the 
plaintiff  to  inspect  the  appliance,  and  report  the  defects 
to  the  railroad  company ;  and  if,  after  notice  of  the  defects, 
he  had  failed  to  report  them,  and  had  been  injured  by 
the  use  of  the  defective  machinery,  he  could  not  recover. 
But  here  the  plaintiff  had  nothing  to  do  with  the  rail- 
road tracks  or  the  condition  as  to  safety  in  ruiiningf 
trains  over  them.  His  duties  did  not  require  him  to 
examine  the  tracks  to  ascertain  whether  they  were  kept 
in  proper  condition,  so  that  trains  could  pass  over  them 
without  running  off  or  being"  thrown  off.  He  had  a 
right  to  presume  as  declared  in  the  instruction,  that  the 
railroad  company  would  furnish  safe  tracks,  and  keep 
them  in  a  safe  condition,  so  that  trains  would  not  he 
thrown  off.  We  think  the  principle  announced  in  the 
instruction  was  correct.  The  court  refused  several 
instructions  asked  by  the  defendant,  but  upon  all  ques- 
tions of  law  involved  in  the  case  the  court  gave  15 
instructions  in  behalf  of  the  defendant;  12  as  asked, 
and  3  others  with  sliffht  modifications.  So  far,  there- 
fore, as  questions  of  law  were  involved,  the  jury  was 
fully  and  fairly  instructed.  The  judgment  of  the 
appellate  court  will  be  afiSrmed.     Affirmed, 


Campbell 


New  Jersey  Dry-Dock  &  Transportation  Co. 

{SupretHt  Court  of  New  Jersey,  Feb.  tS,  1S9S.) 

Injury  to  Employee— Defective  Appliances— Fellow  Servants— 
Liability  of  Master.* — A  master  who  furnishes  to  his  servant  safe 
and  suitable  appliances  with  which  to  do  the  work  upon  which  he 
is  eogag-ed  is  not  responsible  for  injuries  received  by  the  servant  by 
reason  of  defects  in  appliances  substituted  by  a  fellow  servant,  for 
those  furnished  by  the  master. 

(Syllabus  by  the  Court.) 

"See  note  at  end  of  case. 
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Argued  November  term,  1897,  before  Magie,  C.  J., 
and  Depub,  Gummere,  and  Ludlow,  JJ. 

Johnson  ijh  German,  for  plaintiff. 
Frederick  C.  Marsh,  for  defendant. 

GiTMMBSB,  J.  The  plaintiff  is  a  ship  carpenter  in 
the  employ  of  the  defendant  company.  While  at  work 
with  otber  employees  of  the  company,  lowering  a  tank 
into  the  hold  of  the  Wilkesbarre,  a  vessel  which  was 
laid  up  in  the  dry  dock  for  repairs,  one  of  the  hooks  on 
the  tackle  which  was  being-  used  for  lowering  the  tank 
broke,  letting  the  tank  down  on  his  hand,  and' crush- 
ing it.  The  liability  of  the  defendant  for  this  injury 
is  sought  to  be  established  on  the  ground  that  it  failed 
to  discharge  the  duty  which  it  owed  to  the  plaintiff  of 
furnishing  proper  tackle  for  the  work  in  which  he 
was  engaged,  and  of  inspecting  and  keeping  it  in  repair, 
and  that  this  failure  was  the  cause  of  the  accident. 
The  testimony  of  the  plaintiff's  own  witnesses  shows 
that  this  claim  is  without  support.  Prom  that  testi- 
mony it  appears  that  the  defendant  company's  tackle 
and  hooks  were  kept  in  a  shanty  in  the  company's 
yard  ;  that  the  work  was  being  done  under  the  super- 
vision of  one  John  Lyons,  who  is  styled  the  "boss 
rigger";  that  Lyons  sent  two  of  the  men  who  were 
under  him,  Long  and  Shields,  to  get  the  tackle  and 
hooks  to  be  used  in  lowering  the  tank  ;  that  Shields 
went  to  the  company's  shanty,  and  got  tackle  and 
hooks  from  there  ;  but  that  Long,  instead  of  following 
his  example,  picked  up  a  tackle  and  hooks  which  he 
found  lying  on  the  deck  of  the  Wilkesbarre,  and  which 
belonged  to  that'  vessel,  and  not  to  the  defendant  cor- 
poration ;  that  both  sets  of  tackle  and  hooks  were 
used  in  lowering  the  tank,  one  on  each  end  of  it ;  and 
that  it  was  the  hook  on  the  tackle  which  was  picked 
up  by  Long  on  the  deck  of  the  Wilkesbarre  which 
broke,  and  let  the  tank  down  on  the  plaintiff's  hand. 
These  facts  make  it  clear  that  the  defendant  did  not 
fail  in  the  discharge  of  the  duty  which  it  owed  to  the 
plaintiff,  of  using  reasonable  care  to  provide  safe  and 
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proper  tools  for  his  use  in  his  work,  and  to  keep  them 
safe.  It  was  not  the  company's  tackle  or  hooks  which 
broke.  For  the  condition  of  the  one  which  did  break 
it  was  not  responsible.  In  the  case  of  Maher  v.  Thropp, 
59  N.  J.  Law,  186,  35  Atl.  1057,  the  plaintiff  sued  his 
master  for  injuries  received  by  him  while  engag-ed  in 
his  master's  work.  It  appeared  that  he  was  furnished 
with  proper  implements  to  do  the  work,  but  that,  by 
the  direction  of  his  foreman,  he  undertook  to  do  it  with 
other  tools,  in  consequence  of  which  he  received  the 
injuries  complained  of.  The  court  of  errors,  in  decid- 
ing the  case,  said  :  "If  safe  and  proper  tools  are  sup- 
plied by  the  master,  he  is  not  liable  for  an  injury  which 
his  servant  receives  by  using,  under  the  direction  of  . 
the  foreman  over  such  servant,  a  tool  not  furnished  for 
or  adapted  safely  to  the  work."  The  rule  laid  down 
in  Maher  v.  Thropp  governs  the  case  before  us.  In 
fact,  there  is  even  less  merit  in  the  present  than  in  the 
cited  case  ;  for  in  the  latter  the  unsafe  tool  was  used 
with  the  knowledge  and  under  the  direction  of  the 
foreman,  while  in  the  present  case  it  does  not  appear 
Lyons,  the  boss  rigger,  was  cognizant  of  the  fact  that 
Long,  instead  of  bringing  the  needed  appliances  from 
the  company's  shanty,  had  picked  them  up  off  the  deck 
of  the  Wilkesbarre.  It  was  proved  in  the  case  that  it 
was  a  matter  of  frequent  occurrence  for  the  company's 
employees  to  use  blocks,  tackle,  and  hooks  belonging 
to  vessels  which  were  under  repair,  instead  of  those 
which  were  furnished  by  the  company,  and  we  are  told 
that  this  fact  establishes  the  liability  of  the  defendant 
for  tht  plaintiff's  injury.  I  am  not  able  to  appreciate 
the  force  of  this  contention.  It  does  not  appear  that 
the  company  had  any  knowledge  of  this  custom  of  its 
employees,  but,  even  if  it  were  otherwise,  the  result 
would  be  the  same.  The  master  discharges  his  duty 
to  his  servants  by  furnishing  them  safe  and  proper 
tools  to  work  with.  If  they  see  fit  to  use  other  appli- 
ances in  the  stead  of  those  furnished  by  him,  they  do 
so  at  their  own  risk,  and  cannot  hold  him  responsible 
if  such  substituted  appliances  turn  out  to  be  unsafe  for 
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or  unadapted  to  the  work  in  band.  The  jury  having: 
found  for  the  plaintifT  in  this  case,  their  verdict  should 
be  set  aside,  and  a  new  trial  ordered. 


Negligence  in  Selection  of  Mschinery. — A  master  is  not  responsi- 
ble to  a  servant  for  the  act  of  a  fellow-servant  in  neg-ligently  select- 
ing- a  defective  instrument,  an  iron  hook,  to  which  to  attach  a  pul- 
ley to  raise  a  heavy  weight  in  a  boiler  shop,  that  being  a  proper 
detail  of  the  work  in  which  the  servants  were  eng-aged.  Ling  v.  St,  ' 
Paul,  M.  &  M.  R.  Co.,  SO  Minn.  160,  52  N.  W.  Rep.  378.  A  building 
contractor  who  has  provided  safe  and  suitable  machinery  is  not 
liable  for  a  personal  injury  to  an  employee  occasioned  by  co-employ- 
ees' errors  or  neg-ligence  in  selecting'  the  particular  appliances  ;  as 
portions  of  a  derrick  employed  in  settling'  stone.  Hames  v.  Sullivan, 
1  111.  App.  251. 


Walker  ei  al. 


Shelton. 

[Supreme  Court  of  Kansas,  March  5.  /S9S.) 

Killing  of  Employee — Contributory  Negligence  —  Question  for 
Oury.— In  an  action  for  the  killing  of  a  section  foreman  by  his  em- 
ployer's train  while  decedent  was  attempting'  (as  it  was  his  duty 
o  do)  to  lift  a  hand  car  from  the  track  where  it  is  alleged  that  his 
■death  was  the  result  of  recklessness  on  the  part  of  defendant's  engi- 
neer after  seeing  decedent's  peril,  and  there  was  evidence  to 
support  the  allegation,  and  the  question  of  contributory  negligence 
was  properly  submitted  to  the  jury.a  verdict  for  plaintiff  will  not  Iw 
■disturbed. 

Error  by  defendants  from  Chase  county  district 
court.     Affirmed, 

A.  A.  Hurd  and  Stanbaugh  &  Hurd,  for  plaintiffs 
in  error. 

Madden  Bros.,  for  defendant  in  error. 

Per  Curiam.  Action  by  Rosa  M.  Shelton,  the 
widow  of  Patrick  Shelton,  to  recover  damages  for  the 
death  of  her  husband,  who  was  killed  while  in  the 
employ  of  the  railroad  company.  He  was  a  section 
foreman,  and  was  endeavoring,  with  the  assistance  of  one 
man,  to  lift  a  hand  car  from  the  track,  because  of  the 
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approacb  of  au  extra  train,  but  was  unable  to  do  so. 
and,  when  the  hand  car  was  struck  by  the  locomotive, 
a  part  of  the  same  was  thrown  against  Shelton,  killing 
him.  Two  grounds  of  negligence  were  alleged:  One, 
,  that  the  engineer,  although  he  saw  the  peril  of  Shelton. 
and  could,  by  the  exercise  of  reasonable  prudence,  have 
stopped  the  train  and  prevented  the  injury,  failed  to 
exercise  any  care,  but  continued  to  run  at  an  excessive 
rate  of  speed  until  the  collision  occurred;  the  other, 
that  the  company  had  failed  to  furnish  sufficient  help 
to  operate  the  hand  car,  and  for  that  reason  the  men 
were  unable  to  remove  the  same  from  the  track. 

The  question  of  the  failure  to  furnish  adequate  help 
was  not  submitted  to  the  jury,  and  the  negligence  upon 
which  the  verdict  of  the  jury  was  based  was  that  of 
the  engineer  in  not  stopping  his  engine  after  discovering 
the  position  and  peril  of  Shelton  on  the  track.  The 
averments  of  the  petition  certainly  made  a  case  of  neg- 
ligence against  the  company,  and  we  think  there  was 
sufficient  testimony  to  support  the  charge  of  negligence 
and  to  sustain  the  findingsof  the  jury.  If  the  engineer 
recklessly  ran  onto  them  after  discovering  that  the 
hand  car  was  fastened  on  the  track,  and  that  they  were 
unable  to  remove  it,  or  if  it  were  reasonably  apparent  to 
him  that  the  car  could  not  be  moved  by  the  men,  and 
thereafter  he  had  time  to  stop  the  train  and  prevent  a 
collision,  it  must  be  held  that  he  was  negligent. 
Whether  Shelton  exercised  ordinary  diligence  in  the 
attempt  to  remove  the  car,  and  to  gain  aplace  of  safetj', 
is  peculiarly  a  question  for  the  jury.  It  was  his  dutj' 
to  use  every  exertion  to  lift  the  hand  car.  and  clear  the 
track,  and  thus  avoid  imperiling  thelivesof  the  passen- 
gers and  employees  on  the  coming  train.  Under  all 
the  testimony,  it  cannot  be  said,  as  against  the  finding 
of  the  jury,  that  he  was  guilty  of  contributory  negli- 
gence. The  findings  of  the  jury,  although  criticised, 
seem  to  be  fairly  consistent  with  each  other  and  with 
the  general  verdict,  and  we  see  no  good  reason  to  com- 
plain of  the  instructions.  Finding  no  error  in  the  record, 
the  judgment  of  the  district  court  will  be  affirmed. 
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{Supreme  Jadicial  Court  of  Massachusetts,  Jan.  6,  iSgj.) 

Injury  to  Employee— Negligence — Bill  of  Exceptions.— !□  an  action 
by  a  railroad  employee  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  company's  negligence,  the 
plaintiff's  bill  of  exceptions  set  forth  that  he  "submitted  the  follow- 
ing statement  of  facta  as  his  offer  of  proof  of  the  cause  of  his  injury; 
the  following  are  the  facts  which  the  plaintiff  offered  to  prove,  and 
upon  which  he  relies  to  maintain  his  action."  Held,  that  the  words 
quoted  sufficiently  declared  that  the  plaintiff  relied  upon  the  facts 
stated  in  his  bill  of  exceptions  to  prove  aucb  negligence. 

Same— Specifications  of  Negligence — Defective  FToad  Bed,— It  was 
alleged  in  the  first  count  of  the  declaration  that  the  defendant  was 
riding  upon  a  car  which  had  been  switched  off  the  main  track  onto 
a  side  track,  anil,  owing  to  the  negligence  of  some  employee  of  the 
defendant,  the  car  jumped  the  track;  the  second  count  alleged  that 
the  car  jumped  the  track  as  aforesaid  by  reason  of  a  defect  in  the 
ways,  works,  and  machinery  of  the  defendant,  which  had  not  been 
discovered  tjecanse  of  the  negligence  of  some  employee  of  the 
defendant;  and  the  plaintiff  being  directed  to  specify  the  negli- 
gence on  which  he  relied,  stated  that  he  was  unable  to  do  so  with 
more  precision  than  he  had  done  in  his  pleadings,  but  offered  to. 
prove  that  neither  the  ballasting  nor  grading  of  the  side  track  were 
as  good  as  that  of  the  main  track,  and  that  cars  did  not  run  as 
smoothly  on  the  former  as  on  the  latter.  Held,  that  it  sufficiently 
appeared  that  the  plaintiff  relied  upon  the  defective  condition  of  the 
road  at  the  place  of  the  accident  to  establish  negligence  on  the  part 
of  the  defendant- 
Same.— And  a  remark  at  the  time  by  plaintiff's  counsel  to  the 
court  to  the  effect  that  it  was  impossible  for  the  plaintiff  ro  deter- 
mine the  cause  of  the  accident  was  not  a  withdrawal  of  the  latter's 
contention  that  it  was  the  result  of  a  defective  road. 

Exceptions  from  Suffolk  county  superior  court. 
Exceptions  sustained. 

S.  A.  Fziller,  for  plaintiff. 
Solomon  Lincoln,  for  defendant. 

Allen,  J.  Atthe  trial,  the  plaintiff'scounsel  read  the 
pleading-s  and  proceeded  to  open  the  case  to  the  jury, 
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whereupon,on  motion  of  the  defendant,  the  court  directed 
him  to  specify  the  neg-ligeuce  on  the  part  of 
iiiirfUtariM««  the  defendant  on  which  he  relied.  The  plaia- 
iiiitfeitftiMi.  tiff  thereupon  said  that  he  was  unable  to 
state  with  any  more  precision  than  he  had 
done  in  his  pleading's  the  cause  of  the  accident  com- 
plained of  ;  but,  in  his  bill  of  exceptions,  as  presented 
by  him  to  the  court,  it  is  set  forth  that  he  "submitted 
the  followinjf  statement  of  fact  as  his  ofFer  of  proof  of 
the  cause  of  his  injury ;  the  following  are  the  facts 
which  the  plaintiff  offered  to  prove,  and  upon  which 
he  relies  to  maintain  his  action."  The  commissioner 
finds  that,  in  order  to  conform  to  the  exact  truth,  the 
words  in  quotation  marks  should  be  stricken  out,  and 
the  following  inserted  in  place  thereof,  viz:  "Off- 
ered to  prove  the  following  facts."  The  defendant 
now  contends  that  the  bill  of  exceptions  as  presented 
to  the  court  did  not  exhibit  correctly  the  manner  in 
which  the  plaintiff  presented  his  case  to  the  court,  in 
that  he  did  not  state  that  he  relied  upon  these  facts  to 
prove  the  injury.  We  are  ot  opinion  that  this  variation 
is  not  of  sufficient  importance  to  defeat  the  plaintiff's 
right  to  prove  his  exceptions.  The  plaintiff  was  in  court 
seeking  to  maintain  his  case.  He  had  read  the  pleadings. 
Being  directed  to  specify  the  negligence  relied  on,  he 
referred  to  the  pleadings,  which  he  had  just  read,  and 
offered  to  prove  certain  facts,  which  he  proceeded  to 
state.  It  seems  to  us  quite  clear  that  he  offered  to 
prove  these  facts  as  sustaining  his  case,  and  as  show- 
ing the  negligence  relied  on.  The  commissioner  also 
finds  that  the  statement  of  facts  offered  to  be  proved, 
as  set  forth  in  the  bill  of  exceptions,  varied  somewhat 
in  phraseology  and  order  from  the  statement  of  facts 
actually  made  at  the  trial.  It  is  not,  however,  con- 
tended, on  the  part  of  the  defendant,  that  this  varia- 
tion is  important  ;  and  we  think  the  statement  as  made 
in  the  bill  of  exceptions  conformed  in  substance  to  the 
statement  actually  made  at  the  trial,  and  that  the 
plaintiff's  bill  of  exceptions,  as  presented,  should  not 
be  defeated  on  this  ground,  but  might  and  should  have 
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been  amended,  if  the  changes  were  deemed  to  be  of 
eaoug'h  importance  to  require  attentfOa.  Morse  v. 
Woodworth,  155  Mass.  233. 

We  proceed,  therefore,  to  consider  the  case  on  its 
merits,  and  for  this  purpose  we  take  the  bill  of  excep- 
tions in  the  commissioner's  Hraft  and  form  which  he 
finds  to  conform  exactly  to  the  truth.  The 
declaration  was  in  two  counts, — the  first  Sm7?J«ii^ 
being-  at  common  law,  and  the  second  under  SUS'ii*'  " 
the  employer's  liability  act.  The  first  count 
alleged  that  the  plaintiff  was  working-  in  the  employ  of 
the  defendant,  and  was  riding  upon  a  car  which  had 
been  switched  off  the  main  track  onto  a  track  known 
as  the  "D'Estey  Track,"  and,  while  so  riding  and 
working-  "by  reason  of  the  neg-ligence  of  the  defendant, 
its  agents,  officers,  or  servants,  who  were  not  the  fellow 
servants  of  the  plaintiff,  said  car  on  which  he  was 
working  jumped  the  track,  to  wit,  the  D'Estey  track, 
near  or  at  a  frog,"  etc.  The  second  count  adds  an 
averment  "that  said  car  jumped  the  track  as  aforesaid 
by  reason  of  a  defect  in  the  ways,  works,  and  machin- 
ery of  the  defendant,  which  arose  from  or  had.  not  been 
discovered  or  remedied,  owing  to  the  negligence  or 
carelessness  of  some  person  in  the  employ  of  the 
defendant  corporation,  and  intrusted  by  it  with  the 
duty  of  seeing  that  the  ways,  works,  and  machinery 
were  in  a  proper  condition."  The  plaintiff  wasdirected 
to  specify  the  negligence  on  which  he  relied;  and,  having 
stated  that  he  was  unable  to  state,  with  any  more 
precision  than  he  had  done  in  his  pleadings,  the  cause 
of  the  accident,  because  he  lost  his  arm,  and  was 
immediately  removed  from  the  place  of  the  accident,  he 
offered  to  prove  that  four  cars  had  been  cut  off  or  de- 
tached from  the  rear  end  of  a  freight  train,  and  were 
moving  down  the  D'Estey  track,  and  the  car  immedi- 
ately ahead  of  that  upon  which  he  was  riding  left  the 
D'Estey  track,  and  was  derailed,  as  also  the  car  upon 
which  he  was  riding,  whereby  ■  he  was  thrown  to  the 
ground  and  hurt;  thathe  was  in  the  exercise  of  due  care, 
and  that  no  fellow   servant  of  his  contributed  to  the 
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car's  jumping  the  track  at  the  frog'  described  in  the 
declaration;  that  upon  the  D'Estey  track,  described  in 
the  declaration,  the  cars  did  not  run  so  smoothly  as 
they  did  upon  the  main  tracks;  that  the  train  was  run- 
ning at  a  rate  of  speed  which  was  not  unusual  or  im- 
proper; that,  before  the  accident,  cars  had  jumped  the 
track  at  the  same  place,  and  the  track  had  not  since 
been  fixed  and  repaired;  and  that  the  ballasting  or 
g'rading'  of  the  track  was  not  so  g'ood  as  upon  the  main 
track.  From  this  we  think  it  was  sufficiently  plain 
that  the  plaintiff  relied  on  the  ground  that  the  railroad 
was  defective  at  that  place.  The  court  required  him 
to  specify  what  negligence  of  the  defendant  he  relied 
on.  He  answered,  in  substance:  A  defective  road  by 
reason  of  which  the  cars  jumped  the  track.  There 
was  theu  a  colloquy  between  the  court  and  the  plain- 
tiff's counsel,  in  which  the  courtsaid,  "It  isan  entirely 
different  statement  from  any  that  has  been  heretofore 
made."  '  And  again,  "You  said  repeatedly  you  did  not 
know  what  caused  the  accident."  To  this  the  plain- 
tiff's counsel  replied,  "I  say  so  now,  your  honor,  I 
don't  know  what  caused  the  accident;  and  I  said  it  was 
not  within  human  possibility  to  determine,  on  the  part 
of  the  plaintiff,  what  caused  the  accident,  but  the  acci- 
dent did  happen,' and  I  have  merely  stated  the  en- 
vironment." We  do  not  think  this  statement  ought 
to  be  construed  as  a  withdrawal  of  the  plaintiff's 
contention  that  the  accident  happened  in  consequence  of 
a  defect  in  the  road. 

We  need  not  consider,  at  this  time,  the  question 
whether  negligence  on  the  part  of  the  defendant  could 
be  inferred  merely  from  the  happening  of  the  accident, 
without  more.  The  plaintiff  did  not  rely  solely  upon 
the  accident,  but  offered  to  prove  other  facts  tending 
to  show  a  defective  road,  viz.  due  care  on  his  own  part 
and  on  the  part  of  his  fellow  employees,  the  want  of 
smoothness  in  ,the  running  of  the  cars,  and  the  inferi- 
ority of  this  track  to  the  main  track  in  respect  to  bal- 
lasting or  grading.  In  an  opening  statement,  it  was 
not  necessary  for  him  to  go  further  in  defining  how 
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rough  the  road  was,  or  how  poor  was  the  ballasting  or 
the  grading.  Taking  the  offer  of  proof  of  these  other 
facts  in  connection  with  the  happening  of  the  accident, 
in  the  opinion  of  a  majority  of  the  court,  it  was  enough 
to  entitle  the  plaintiff  to  put  in  his  evidence.  Excep- 
tions sustained. 


Missouri,  K.  &  T.  Ry.  Co. 


Roberts. 

[Court  of  Appeals  of  Texas,  May  ^s.  iSgS.) 

Injury  to  Engineer— Excessive  Speed  Within  City— Instruction.*— 
An  eng-ineer  injured  vrhile  runnitig  his  train  within  city  limita  at  a 
rate  of  speed  higher  than  that  permissible  under  an  ordinance  of  the 
city,  cannot  recover  for  such  injury,  if  such  excessive  speed  was 
the  proximate  cause  thereof,  whether  or  not  the  company  was  oeg'- 
tig-ent  in  regard  to  appliances. 

Appeal  by  defendant  from  Waller  county  district 
court.     Reversed. 

Baker,  Bolts,  Baker  d-  Lovett,  for  appellant. 
Ev.iitg  if-  Ring,  for  appellee. 

Fl,y,  J.  Appellee  sued  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  through  the 
negligence  of  appellant.  It  was  alleged  by  appellee 
that  he  was  in  the  employ  of  appellant  as  the  engineer 
of  a  switch  engine,  and  was  on  August  24,  18%, 
operating  an  engine  in  the  switch  yard  of  appellant  in 
the  city  of  Houston,  Tex.  ;  and,  while  operating  said 
engine  and  backing  same  with  a  number  of  freight  cars 
attached  to  the  front  of  the  engine,  the  latter  went 
through  a  misplaced  switch,  and  appellee,  seeing  that 
a  collision  was  imminent,  having  endeavored  and  failed 
to  stop  the  engine,  leaped  from  it,  in  order  to  escape 
the  danger,  and  crushed  the  bones  of  his  foot  and  ankle. 
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It  was  further  alleg'ed  that  appellee  could  have  stopped 
his  eug'ine  if  there  had  not  been  defects  in  the  reverse 
lever,  the  brakes  ^tb,  and  other  appliances ;  that,  a 
short  time  before  the  accident,  appellee  had  called  the 
attention  of  appellant  to  the  defects,  and  appellant  had 

fromised  to  repair  the  same,  but  had  failed  to  do  so. 
t  was  charjsfed  that  the  switch  was  misplaced  through 
the  neg^ligence  of  an  agent  of  appellant.  It  was  an- 
swered that  the  ag'ent  who  left  open  the  switch  was  a 
fellow  servant  of  appellee ;  that  appellee  was  guilty 
of  contributory  negligence  in  not  keeping  a  lookout  on 
the  engine,  as  it  was  his  duty  to  do  ;  that  appellee  was 
guilty  of  contributory  negligence  in  running  the  engine 
at  a  greater  rate  of  speed  than  six  miles  an  hour,  in 
violation  of  an  ordinance  of  the  city  of  Houston,  and, 
if  he  had  not  been  so  running  the  engine  at  such  unlaw- 
ful rate  of  speed,  he  could  have  stopped  his  engine, 
and  avoided  the  accident ;  and,  also,  that  appellee  ought 
not  to  recover,  because  he  was  running  the  engine  with 
full  knowledge  of  its  defects. 

Appellant  asked  the  following  charge:  "You  are 
charged  that  should  you  believe  from  the  evidence  that 
plaintiff  was  injured  at  the  time  and  place  substantially 
as  alleged  by  him  in  his  petition  ;  and  should  you  further 
believe  that,  immediately  before  the  accident  of  which 
he  complains  occurred,  he  was  running  his  engine 
within  the  corporate  limits  of  the  city  of  Houston  at  a 
rate  of  speed  in  excess  of  six  miles  per  hour  ;  and  should 
you  further  believe  that,  had  plaintiff  not  been  running 
his  engine  at  a  rate  of  speed  in  excess  of  six  miles  an 
hour,  he  could  and  would  have  stopped  same  in  time 
to  have  prevented  the  collision  and  his  resulting  injuries, 
— then,  if  you  so  believe,  you  will  find  for  the  defendant, 
and  so  say  by  your  verdict."  It  was  in  proof  that  there 
was  in  force  in  the  city  of  Houston  at  the  time  of  the 
accident  an  ordinance  which  provided:  "It  shall' be 
unlawful  for  any  engineer  or  other  person  in  charge  of 
a  locomotive  engine  or  train  to  run  the  same  within  the 
corporate  limits  of  the  city  at  a  greater  rate  of  speed 
than  6  miles  per  hour ;  and  any  person  so  offending 
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shall.  Upon  conviction  before  the  mayor,  be  fined  inany 
sum  not  less  than  twenty-five  (25)  nor  more  than  one 
hundred  dollars."  The  accident  occurred  in  the  cor- 
porate limits  of  the  city  of  Houston,  and  there  was 
testimony  tending  to  prove  that  appellee  was  running- 
the  engine,  immediately  before  the  accident,  at  a  hig^her 
rate  of  speed  than  six  miles,  or,  in  other  words,  that 
he  was  violating  an  ordinance  of  the  city.  Appellant 
had  alleged  that,  if  he  had  not  been  running  his  engine 
at  such  rate,  he  could  have  stopped  the  same,  and  the 
injury  would  not  have  occurred.  Common  sense  would 
suggest  that  a  train  could  be  stopped  more  readily 
when  running  at  a  low  rate  of  speed  than  when  running 
at  a  high  rate  ;  and,  without  entering  into  a  discussion 
of  the  facts,  we  are  of  the  opinion  that  circumstances 
demanded  a  submission  of  the  issue  sought  to  be  pre- 
sented in  the  requested  charge  above  copied. 

It  is  the  uniform  ruling  in  this  state  that  running  an 
engine  within  the  limits  of  a  city  at  a  higher  rate  of 
speed  than  that  fixed  by  ordinance  is  negligence,  as  a 
matter  of  law  ;  and  that  the  engineer  in  this  case  was 
violating  such  an  ordinance  if  he  was  going  at  a  higher 
rate  of  speed  than  six  miles  is  clear.  If  the  violation 
of  that  ordinance  was  the  proximate  cause  of  his  injury, 
then  he  is  not  .entitled  to  recover.  The  fact  that  his 
employer  may  have  known  that  the  ordinance  was  reg- 
ularly violated  by  its  employees,  or  even  the  fact  that 
it  may  have  commanded  its  violation,  would  not  relieve 
appellee  from  the  effects  of  his  disregard  of  the  law. 
If  his  act  in  violating  the  ordinance  concurred  with  the 
negligence  of  appellant  in  producing  the  result,  he 
cannot  recover.  We  can  see  no  reason  in  the  contention 
that,  whileappellee's  acts  in  violating  an  ordinance  might 
be  negWgeoce per  se a.^  to  the  general  public,  it  would  not 
be  so  as  between  master  and  servant,  especially  when 
the  former  has  countenanced  the  violation  of  the  law. 
If  it  was  negligence  in  one  case,  it  would  be  in  the 
other.  We  therefore  hold  that  if  appellee  was  injured 
while  violating  an  ordinance  of  the  city  of  Houston, 
and  such  violation  was  the  proximate  cause  of  the  in- 
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jury,  or  concurred  with  the  negliffence  of  appellant  in 
producing  the  injury,  he  is  not  entitled  to  recover, 
Cooley,  Torts,  p.  174.  It  would  be  contrary  to  public 
policy  for  courts  to  relieve  a  citizen  of  the  consequences 
of  his  acts  in  violating-  law,  or  his  duties  to  society, 
and  it  can  be  no  excuse  or  defense  because  some  one 
else  assisted  in  the  offense.  The  question  in  regard  to 
the  remittitur  will  not  probably  occur  on  another  trial, 
and  the  other  asbig^nments  are  not  well  taken.  For  the 
error  in  refusing;  the  charge  herein  copied,  the  judg^- 
ment  is  reversed,  and  the  cause  remanded. 


Injury  to  Employee— Speed  In  Violation  of  Ordi nan ce^ProKi mate 
Cause,— NcKl'Ke nee  in  running  a  train  through  a  city  at  a  greater 
rate  of  speed  than  in  allowed  by  an  ordinance  ivill  not  defe^it  a  re- 
covery  for  an  injury  to  an  employee,  where  the  speed  of  the  train 
does  not  cause  the  injury.  Lake  Shore  &  M.  S.  R.  Co.  v.  Parker, 
41Am.  &Eng.  R.  Caa.  339. 131  111;  557,  23  N.  E.  Rep.  237;  affirming il 
111.  App.  405. 


Louisville  &  N.  R.  Co, 


\Courl  of  Appeals  of  k^'iiucky,  funeio.  in^S.) 

Injury  to  Brakeman  — Inspection  of  Foreign  Cars.*— It  is  the  duty 
of  a  railroad  company  receiving  foreign  cars  to  make  a  careful 
superficial  examination  of  their  condition  :  and  to  warn  its  em- 
ployees when  it  is  patent  that  such  cars  are  so  constructed  as  to 
render  them  more  than  ordinarily  dangerous- 
Contributory  Negligence— Question  for  Jury.— Where  there  was 
no  evidence  to  show  that  plaintiff  would  not  have  been  injured  had 
he  used  a  coupling-  stick,  as  the  rules  of  the  company  required,  and 
the  evidence  was  conflicting  as  to  whether  or  not  a  coupling  stick 
na.t  accessible  to  him  at  the  time,  the  question  whether  his  failure 
to  use  a  coupling  sticic  was  the  proximate  cause  of  his  injuries  was 

■Inspection  of  Foreign  Cars.— See  Alabama  G,  S.  R,  Co.  {'.Car- 
roll. (C.  C.  A-l  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  759,  and  extensive 
note,  78fi  et  seq. 
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for  the  consideration  of  the  jurj- ;  and  was  properly  submitted  by 
the  instructions  of  ttie  court. 

Instructions. — An  instruction  is  not  erroneous  merely  because  it 
groups  a.  number  of  propositions  together,  if  it  is  not  calculated  to 
mislead  an  ordinarily  intelligrenl  jury. 

Appeal  by  defendant  from  Christian  county  circuit 
court.     A  ffirined. 

Joe  McCarroll,  H.  W.  Bruce,  and  B.  D.  War/iehi, 
for  appellant. 

W.  S.  Pryor,  John  Fclaiid,  W.  R.  Hozi-ell,  and  C. 
//.  Bush,  for  appellee. 

BuRNAM,  J.  Appellee  in  attempting  to  couple  two 
cars  belonging  to  the  Uoion  Tank  Line  Company, 
which  were  being  transported  by  appellant,  had  three 
fingers  and   the   end   of  the  thumb  on   his  CMt»tot«< 

right  hand  mashed  off  between  the  iron 
bumpers  thereof.  He  alleges,  in  substance,  that  he 
was  an  inexperienced  brakeman,  having  been  employed 
in  that  capacity  on  a  local  freight  train  of  appellant 
for  only  about  six  weeks  ;  that  he  was  taken  off  of 
this  local  train  but  four  days  before  the  accident  ; 
that  he  was  awakened  at  3  :45  a.  m.  on  the  morning  of 
the  accident  by  appellant's  watchman,  to  go  out  on 
train  No,  65,  which  was  to  leave  at  5:15  a.  m.  ;  that 
he  had  never  been  employed  on  this  train  before  ;  that, 
when  he  got  to  the  yard,  it  was  necessary  that  the  train 
should  be  made  up  at  once,  in  order  that  it  might  get 
out  on  time  ;  that  it  was  his  duty  as  brakeman  to 
couple  the  cars  ;  that  he  examined  the  caboose  to  pro- 
cure a  coupling  stick,  but  could  find  none  where  they 
were  usually  kept,  and  that,  to  avoid  delay,  it  wa-; 
necessary  that  he  should  make  the  coupling  with  his 
hands,  and  that,  in  so  doing,  they  were  caught  between 
the  iron  bumpers  ;  that  the  drawheads  and  coupling 
apparatus  on  the  cars  he  was  required  to  couple  were 
unusual  and  unfamiliar  to  him,  and  exceedingly  dan- 
gerous ;  that  the  cars  had  double  iron  bumpers,  or 
"dead  irons,"  ab)ut  10  inches  square  on  each  side  of 
the  coupling  apparatus,  and  that  these  bumpers  ex- 
tended further  out  than  the  drawheads,  and  came  into 
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contact  with  each  other  before  the  drawheads  of  the 
respective  cars  ;  that  the  train  started  before  daylight ; 
and  that  he  had  received  no  notice  or  instruction  from 
any  of  his  superiors  of  the  peculiar  character  of  these 
coupling's,  and  had  had  no  opportunity  of  becoming 
acquainted  with  them.  He  also  charges  that  the  engi- 
neer backed  the  portion  of  the  train  next  to  the  engine 
so  rapidly  as  not  to  aSord  him  reasonable  time  to  make 
the  coupling  with  safety.  Defendant,  by  way  of  de- 
fense, alleges — First,  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  make  the  coup- 
ling without  the  use  of  a  coupling  stick  which  had 
been  furnished  to  him,  and  which  the  rules  of  the  com- 
pany imperatively  required  that  he  should  use  ;  second, 
it  alleges  that  the  cars  which  the  plaintiff  undertook  to 
couple  were  owned  by  the  Union  Tank-Line  Company 
for  shipment  of  oil  in  large  quantities  ;  that  appellant 
is  a  common  carrier  of  freight,  and  that,  when  these 
cars  were  delivered  to  it  by  a  connecting  line,  it  was 
bound  by  law  to  receive  and  transport  them  on  its  rail- 
road if  they  were  without  material  defects  of  construc- 
tion which  might  be  ascertained  by  ordinary  inspection, 
regardless  of  the  kind  of  coupling  apparatus  which 
might  be  atttached  thereto  :  that  the  cars  were  with- 
out defects  known  or  discoverable  to  it ;  and  that  it 
was  not  responsible  for  extra  hazard  in  coupling  grow- 
ing out  of  difference  of  construction  between  them  and 
cars  used  on  its  own  line  ;  and  that  plaintiff  knew  the 
peril,  and,  in  attempting  to  couple  them,  assumed  the 
risk  incident  thereto,  especially  as  he  was  acting  in 
violation  of  the  rules  of  the  company  in  attempting  to 
do  so  without  the  use  of  a  coupling  stick.  The  issues 
being  made  up,  plaintiff  recovered  verdict  and  judg- 
ment for  S3,OdO,  from  which  this  appeal  is  prosecuted. 
Appellant  relies  for  reversal  on  the  following  grounds  : 
First,  because  the  verdict  and  judgment  were  flagrantly 
against  the  law  and  evidence  ;  and,  second,  that  the 
court  erred  In  instruction  No.  1  given  to  the  jury,  and 
that  the  court  especially  erred  in  overruling  defend- 
ant's motion  for  a  peremptory  instruction. 
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There  seems  to  be  very  little  dispute  as  to  how  this 
accident  occurred,  appellee  being  the  only  witness. 
He  says  that  he  sig-naled  the  engineer  to  back  up  ; 
that  he  noticed  the  stationary  car  which  he  was  to 
couple  had  large  double  iron  bumpers,  10  inches  square, 
on  each  side  of  the  drawheads  and  coupling-  apparatus, 
but  that  it  was  so  dark  that  he  did  not  discover  that 
the  car  in  front  of  it  had  similar  appliances  ;  that, 
when  he  went  to  make  the  coupling-  and  drop  in 
the  link,  he  saw  his  arm  v?as  about  to  be  caught 
between  the  iron  bumpers,  which  extended  further 
out  than  the  drawheads  ;  that  he  jerked  back,  but  not 
in  time  to  prevent  bis  hand  from  being  caught  between 
the  bumpers.  He  testifies  that  coupling  cars  with 
these  "dead  irons"  on  both  sides  of  the  drawbars  is 
very  dangerous  ;  that  be  had  never  had  any  experience 
in  coupling  cars  constructed  with  the  double  bumpers  ; 
that  the  cars  of  the  defendant  company  which  he  had 
coupled  previously  to  that  time  had  only  single  bum- 
pers ;  that  no  one  gave  him  any  warning  of  this,  to 
bim,  unusual  apparatus  ;  that,  if  he  had  been  familiar 
with  the  character  of  the  coupling,  he  would  not  have 
attempted  to  make  it ;  that  he  had  searched  for  a  coup- 
ling stick  that  morning  in  the  place  where  they  were 
usually  kept,  and  vtras  unable  to  find  one ;  and  that 
brakemen,  so  far  as  he  had  observed,  were  not  in  the 
habit  of  using  the  coupling  stick.  A  number  of  wit- 
nesses were  introduced  by  appellant,  who  testify  that 
there  were  coupling  sticks  in  the  caboose  that  morning 
in  the  place  where  they  were  ordinarily  kept.  Mr. 
Courley  testifies  that  he  was  the  regular  car  inspector 
for  the  company  at  the  shops  in  Nashville,  Tenn.;  that 
he  had  received  a  message  to  examine  the  cars  in  ques- 
tion upon  their  arrival  in  Nashville,  after  the  injury ; 
that  he  did  examine  them,  and  found  the  links,  springs, 
and  everything  about  them  in  good  condition;  that, 
when  the  drawheads  merely  touch,  the  dead  irons  were 
about  4j4  inches  apart,  but,  when  the  drawheads  come 
together  in  coupling,  the  spring  gives  way,  and 
dead  irons  meet  every  time,  whether  they  extend  fur- 
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ther  out  than  the  drawheads  or  not ;  and  that,  if  a  man 
should  have  his  hand  between  the  dead  irons,  it  would 
certainly  be  mashed.  None  of  the  witnesses  intro- 
duced by  appellant  deny  that  the  construction  of  these 
cars,  owing-  to  the  peculiar  character  of  the  coupling 
apparatus,  and  the  fact  that  they  have  the  double 
bumpers  on  each  side  thereof,  makes  it  much  more 
danjjerous  to  couple  them  than  to  couple  cars  with 
the  singfle  bumper  or  the  apparatus  ordinarily  found 
attached  to  the  cars  of  the  defendant  company,  or  that, 
in  attempting  to  make  the  couplings  without  the  use  of 
the  coupling  stick  provided  by  the  company,  the  dan- 
ger and  hazard  is  materially  increased.  Nor  is  it 
attempted  to  be  shown  that  the  attention  of  appellee 
had  been  called  to  the  peculiar  character  of  construc- 
tion of  the  coupling  apparatus  on  these  cars,  or  that  he 
ran  any  greater  risk  in  coupling  them  than  in  coupling 
the  cars  ordinarily  used  by  the  company- 

In  Railroad  Co.  v.  Williams,  95  Ky.  200.  24  S.  W.  1, 
this  court  says  "that,  where  one  railroad  company 
receives  the  cars  of  another  on  the  line  of  its  road  for 
transportation,  it  is  the  duty  of  the  company 
iniirjiiiui*.  taking  them  to  make  careful  superficial  in- 
trwfi.  spection  ot  their  condition,  such  as  an  ordi- 

narily prudent  man  engaged  in  such  business 
would  make  for  the  protection  and  safety  of  the 
employees  required  to  handle  the  cars  ;  and  when  there  ■ 
is  a  patent  defect,  and  an  injury  occurs  to  an  employee 
b}'  reason  of  a  defect  that  is  unknown  to  him,  the  com- 
pany is  responsible  ;  and  that  this  rule  applies,  not 
only  where  the  foreign  car  is  out  of  repair,  but  also 
where  it  is  patent  that  it  is  so  constructed  as  to  render 
it  more  than  ordinarily  dangerous  during  the  act  of 
coupling."  Here,  the  defendant  knew  that  plaintiff 
was  a  comparatively  inexperienced  man,  having  been 
employed  in  the  railroad  business  only  a  few  weeks  on 
a  local  train,  and  using  only  the  cars  ordinarily  found 
on  its  own  lines.  He  had  had  no  experience  in  coup- 
ling cars  with  the  double  bumpers  and  peculiar  appa- 
ratus described  as  part  of  the  cars  of  the  Union  Tank- 
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Line  Company  ;  and  it  is  evident  that  to  safely  make 
this  coupling'  required  more  care  and  a  hig-her  degree 
of  caution  than  to  couple  the  ordinary  cars  then  in  use 
by  the  defendant  company  ;  and  appellee,  before  being 
required  to  make  this  coupling,  should  have  been 
warned  of  its  peculiar  character,  so  that  he  could  have 
been  upon  his  guard.  In  Railroad  Co,  v.  Williams, 
supra,  this  court  said  :  "It  is  not  expected  of  a  brake- 
man  that  he  shall  make  an  inspection  for  himself,  as  it 
must  constantly  happen  that  he  is  required  to  couple 
and  uncouple  cars  without  time  afforded  him  to  make 
even  a  cursory  inspection."  P^rom  the  proof  in  this 
case  it  is  apparent  that  appellant  furnished  appellee 
with  a  coupling  stick,  and  that  the  rules  of  the  company 
required  him  to  use  it ;  but  in  Railroad  Co.  v.  Foley, 
94  Ky.  229,  21  S.  W.  867,  this  court,  in  passing  upon 
a  state  of  facts  almost  identical  with  those  in  the  case 
at  bar,  held  "that  the  written  agreement  was  not  bind- 
ing' upon  plaintiff  unless  the  coupling  stick  was  in  fact 
indispehsable  or  necessary  for  the  security  of  brake- 
men  against  danger  incident  to  coupling  cars,  for  de- 
fendant held  no  right  otherwise  to  bind  plaintiff  to  use 
the  stick"  ;  the  court  holding  the  decisive  question  to 
be  "whether  but  for  plaintiff's  failure  to  use  the  coup- 
ling stick  on  the  occasion  of  receiving  the  injury  com- 
plained of  it  would  not  have  happened."  In  this  case 
there  is  no  proof  conducing  to  show  that  the  injury  would 
not  have  occurred  if  plaintiff  had  used  the  coupling  stick, 
and  the  evidence  is  also  conflicting  as  to  whether  or  not 
such  stick  was  accessible  to  him.  At  all  events,  it  was 
a  question  of  fact  which,  under  previous  opinions  of 
this  court,  was  properly  submitted  to  the  jury. 

By  instruction  No,  3,  given  at  the  instance  of  defend- 
ant, the  jury  were  told  "that,  if  they  believed  from  the 
evidence  that  the  plaintiff's  injury  was  the  direct  result 
of  his  failure  to  use  a  coupling  stick  in  the  performance 
of  his  duties,  yet  he  cannot  excuse  himself,  and  hold  the 
defendant  liable,  upon  the  ground  that  other  brakemen 
had  performed  the  same  kind  of  service  in  the  same 
'way,  if  be  knew  or  ought  to  have  known  that  such  a 


^d  by  Google 


30  MASTER  AND  SERVANT  Vol  SI 

(KS) 

Louisville  &.  N.  R.  Co.  v.  Veach 

performance  of  his  duties  was  hazardousand  in  violattoa 
of  defendant's  rules."  By  instruction  No,  4  they  were 
told  "that  if  they  believe  from  the  evidence  that  the 
plaintiff,  by  his  own  imprudence  and  want  of  care  in 
attempting  to  couple  two  of  the  Union  Tank  Company's 
oil  cars  without  a  coupling  stick,  contributed  to  his 
own  injury,  and  that  such  attempt  was  the  direct 
and  proximate  cause  of  his  injury,  and  without  which 
it  would  not  have  occurred,  they  must  find  for  the 
defendant. "  In  instruction  No.  5  they  were  told  *'that,  in 
accepting  employment  with  the  defendant,  the  plaintiff 
assumed  all  risks  and  perils  ordinarily  attending  the 
performance  of  his  duties  as  brakeman.  The  defendant 
IS  no  insurer  of  the  lives  or  safety  of  its  employees, 
and  is  not  liable  to  them  nor  to  the  plaintiff  for  inju- 
ries or  accidents  not  caused  by  its  own  negligence." 
It  seems  to  us  that  these  instructions  fully  and  fairly 
present  to  the  jury  questions  of  contributory  negligence 
growing  out  of  appellee's  failure' to  make  use  of  the 
coupling  stick. 

It  is  especially  insisted  for  appellant  that  the  first 
instruction  given  at  the  instance  of  the  plaintiff  was 
confusing  and  misleading,  in  that  it  grouped  a  large 
number  of  propositions  together.  By  this 
instruction  the  jury  were  told  "that  if  they 
believed  from  the  evidence  that  the  dead  irons  projected 
from  the  body  of  the  cars  which  the  plaintiff  attempted 
to  couple  in  such  way  and  to  such  extent  as  to  make  it 
more  than  ordinarily  unsafe  and  dangerous  to  couple 
them;  and  that,  by  reason  of  said  projecting  dead  irons, 
the  injury  to  plaintiff  occurred,  and  these  projecting 
irons  were  not  used  on  the  cars  of  the  defendent;  and 
that  the  servants  of  the  defendant  whose  duty  it  was  to 
inspect  the  cars  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  said  irons  did  thus  project 
before  the  plaintiff  was  injured,  and  failed  to  notify 
him  thereof  ;  and  plaintiff,  in  discharge  of  his  duty, 
undertook  to  make  said  coupling,  and  it  was  not  his 
fault  or  neglect  that  he  did  not  then  have  a  coupling: 
stick  to  use  in  making  said  coupling;  and  that  he  did 
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not  then  know  or  have  reasonable  opportunity  to  ascer- 
tain that  said  dead  irons  thus  projected, — they  must 
find  for  the  plainti;ff  the  damages  which  he  sustained  in 
attempting' to  make  said  coupling*. "  While  it  is  true 
that  this  instruction  g'roups  a  number  of  propositions 
t<^ether,  it  properly  directs  the  attention  of  the  jury 
to  the  conditions  upon  which  plaintiff  was  entitled  to 
recover,  and  we  cannot  say  that  it  was  calculated  to 
mislead  an  ordinarily  intelligent  jury.  Finding  no 
error  in  the  judgmentappealed  from,  it  must  be  affirmed. 


Winona  &  St.  P.  R.  Co. 

{Supreme  Court  of  Minnesota,  May  12,  rSgS.] 

Assumption  of  Rrsk  from  Falling  Embankment  while  Excavating.* 
— Under  the  rule,  recently  stated  in  Swanaon  v.  Railway  Co.  (Minn.) 
TO  N.  W.  978,  that  aervanta,  while  performiag'  their  duties,  are  bound 
to  take  notice  of  the  operation  of  familiar  natural  laws,  and  to  gov- 
ern themaelves  accordinglj.  it  is  held  that  the  complaint  herein 
failed  to  atate  a  cause  of  action. 

(Srllabna  by  the  Court.) 

AppeaIj  by  defendant  from  Brown  county  circuit 
court.     Heversed. 

Brown  &  Abbott,  for  appellant. 
Jos.  A .  Eckstein,  for  respondent. 

Collins,  J.  From  the  complaint  herein,  it  appears 
that  plaintifE  was  a  common  laborer  in  defendant's  em- 
ploy, engaged  with  others  in  the  loading^  of  flat  cars 
with  a  steam  shovel  at  a  g;ravel  pit,  all  work  being  done 
under  the  direction  of  a  foreman  having  full  and  com- 
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plete  charge;  that  it  became  necessary  to  move  the 
shovel  nearer  the  gravel,  whereupon  the  foreman  or- 
dered plaintiff  to  go  behind  it,  and  between  it  and  the 
embankment,  "which  was  almosta  perpendicular  bank 
of  soil  and  gravel,  about  twenty  feet  in  height,  there 
to  assist  in  laying  a  new  track  upon  which  to  run  the 
shovel  ;  that,  while  plaintiff  was  obeying  these  orders, 
the  embankment  caved,  the  soil  and  gravel  fell  upon 
plaintiff,  causing  the  injuries  upon  which  'he  bases  the 
right  of  action."  There  are  other  allegations  not  here 
material,  as  we  view  the  case,  which  comes  before  us 
on  an  appeal  from  an  order  overruling  a  general  demur- 
rer to  the  complaint. 

It  is  nowhere  alleged  that  the  embankment,  almost 
perpendicular,  and  20  feet  high,  caved  in  by  reason  of 
any  other  than  natural  causes, — the  operation  of  the 
laws  of  gravitation.  Assuming,  as  we  must,  that  the 
plaintiff  was  a  person  of  ordinary  intelligence,  he  well 
knew  and  understood  the  operation  of  these  natural 
laws,  and  therefore  should  have  anticipated  the  result. 
The  danger  constantly  attending  him  when  at  work 
was  to  be  apprehended,  and  he  assumed  the  risk.  No 
distinction  can  be  made  between  the  complaint  now  be- 
fore us  and  that  considered  in  Swauson  t-.  Railway  Co. 
(Minn.)  70  N.  W.  978,  in  which  we  held  that  a  general 
demurrer  to  the  complaint  was  well  taken,  under  the 
rules  already  laid  down  in  this  court.  See  the  cases 
there  cited.  The  demurrer  should  have  been  sustained. 
Order  reversed. 

Buck,  J.,  absent,  took  no  part. 
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{Supreme  Court  of  Nebraska,  March  17,  i8gS.) 

Injury  to  Employee — Fall  from  Engine — Failure  to  Furnish  Proper 
Appliances — Contributory   Negligence.* — In  an   action  for  personal 

injuries  against  a  railroad  company,  it  appeared  from  the  evidence 
tbat  plaintiff  was  at  work 'as  a  wiper  upon  an  engine,  after  dark;  that 
he  was  furnished  with  a  torch,  but  upon  its  going  out  he  attempted 
to  regain  the  cab  b;  a  route  which  he  knew  to  be  dangerous,  though 
he  knew  there  was  a  safe  route  available,  and  fell  from  the  engine 
and  was  injured.  Held,  that  owing  to  plaintiff's  contributory  negli- 
gence tbe  verdict  in  his  favor  must  be  reversed. 

Error  by  defetidant  to  Jefferson  county  district 
court.     Reversed.  • 

M.  A.  Low,  W,  F.  Evans,  L.  W.  Billingsiey,  and 
R.  J.  Greene,  for  plaintiff  in  error. 

J.  H.  Broady  and  John  Heasty,  for  defendant  in 
error. 

Ryan,  C.  This  action  was  brought  by  William  D. 
Felkder  in  the  district  court  of  Jefferson  county  for 
the  recovery  of  damag'es  alleged  to  have  been  sustained 
by  him  while  in  the  employ  of  the  Chicag-o,  Rock 
Island  &  Pacific  Railway  Company.  There  was  a 
verdict,  on  which  judgment  was  rendered  for  plaintiff 
in  the  sum  of  $2,500.  During  the  pendency  of  these 
error  proceedings  in  this  court,  Felkner  died,  and  there 
was  a  revivor  of  the  action  against  his  administrator. 
The  parties  hereinafter  will  be  designated  plaintiff  and 
defendant  according  to  the  status  of  each  when  the 
case  was  in  the  district  court.  Tbe  negligence  of  the 
defendant  charged  in  the  petition  was,  in  substance,  as 
follows :  February    12.    1894,    and   for  a  long  period 
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prior  thereto,  plaintiff  was  a  wiper  in  defendant's 
employ,  and,  as  such,  he  was  under  the  sole  control, 
directions,  and  orders  of  the  night  foreman  of  defend- 
ant's engine  house  at  Fairbury,  On  the  date  above 
mentioned  plaintiff  was  ordered  by  said  nig'ht  foreman 
to  take  certain  engines  in  defendant's  yards  to  coal 
chutes  in  said  yards,  and  fill  the  tenders  thereof  with 
coal,  and  return  the  same  to  the  engine  house,  to  be 
placed  in  stalls  therein.  Pursuant  to  said  orders,  at 
about  10  o'clock  p.  m.  on  said  day,  plaintiff  took  one 
of  defendant's  eug'iues  from  the  side  track  on  which  it 
stood,  and  caused  it  to  be  propelled  to  defendant's  coal 
chutes,  and  thereupon  filled  the  tender  with  coal.  In 
the  performance  of  the  work  required  of  him  to  be 
performed,  it  became  necessary  for  plaintiff  to  climb 
frura  the  cab  of  said  engine  to  the  top  of  the  tender  or 
tank  thereof,  and,  by  the  use  of  a  shovel  provided  by 
defendant  for  that  purpose,  to  remove  the  coal,  or  a 
part  thereof,  from  the  apron  of  the  coal  chute  into  the 
tender,  and  to  scatter  the  same  around  therein,  to  per- 
mit said  apron  to  be  elevated  to  its  proper  place. 
Plaintiff  alleged  further  that  he,  for  the  purpose  afore- 
said, did  climb  from  the  cab  to  the  top  of  the  tank,  and, 
after  having  hoisted  the  apron,  and  adjusted  the  coal, 
attempted*  to  climb  back  from  the  top  of  said  tender 
into  the  cab,  in  order  to  start  said  engine,  and  move 
the  same  to  the  place  to  which,  by  the  defendant's 
said  foreman,  he  had  been  directed  to  return  it.  While 
plaintiff  was  climbing  from  the  top  of  the  tender  into 
the  cab  of  the  engine,  he  was,  as  he  alleged  in  his  peti- 
tion, thrown  violently  from  the  top  of  said  tank  or 
tender,  a  distance  of  12  feet,  to  the  ground,  and  seri- 
ously and  permanently  injured.  The  agencies  which 
caused  his  being  thus  thrown  were  at  considerable 
length  described  in  the  petition,  and,  summarized,  are 
as  follows  :  (1)  The  failure  of  the  defendant  to  light 
the  yards  in  the  vicinity  of  the  coal  chutes  ;  (2)  the 
failure  of  defendant  to  provide  plaintiff  with  a  lantern 
or  light  of  any  kind  ;  (3)  the  failure  of  defendant  to 
provide  any  steps,  holds,  or  other    means   by  which 


.y  Google 


Chicago  R.  I,  &  P.  Ry,  Co.  v.  Cowlea 

plaintiff  could  safely  climb  from  the  top  of  the  tank  or 
tender  to  the  floor  of  the  cab,  when  so  required  to  do 
in  the  performance  of  the  work  required  of  him  ;  (4) 
that  defendant  had  knowingly  and  neg-ligently  permit- 
ted the  iron  strap,  by  which  the  tool  box  on  the  rig"ht 
side  of  said  tank  or  tender  was  fastened  and  locked  in 
its  place  to  become  broken  and  out  of  repair,  and  to 
stick  up  over  the  top  of  said  tool  box  ;  (5)  that  the 
work  plaintiff  was  then  performing  was  entirely  out- 
side his  duties  as  a  wiper,  and  a  work  he  was  not 
accustomed  to  perform,  and  that  defendant  neg'lected 
and  failed  to  g'ive  plaintiff  any  instructions  regarding^ 
the  proper  and  safe  manner  of  performing  the  work  ; 
(6)  that  defendant  should  have  required  a  hostler  to 
run  said  engine  to  and  from  the  coal  chutes,  aad,  if 
this  had  been  done,  it  would  not  have  been  necessary 
for  plaintiff  to  attempt  to  climb  from  the  top  of  the 
tank  to  the  floor  of  the  cab  at  said  time  and  place,  but 
defendant  carelessly  and  negligently  failed  to  cause  its 
engine  hostler  to  run  said  engine  to  and  from  the  coal 
chutes,  but  required  plaintiff  to  do  this  in  addition  to 
the  work  of  loading  the  tender  with  coal,  thereby 
requiring  the  plaintiff  to  do  the  work  of  two  men.  In 
considering  the  evidence,  we  should  bear  in  mind  the 
fact  that  the  jury  found  for  the  plaintiff,  and-  that, 
from  this  circumstance,  it  is  presumable  that  the  testi- 
mony of  plaintiff  was  accepted  as  true,  rather  than 
such  as  was  in  conflict  therewith.  The  fifth  and  sixth 
of  the  above  assignments  of  negligence  should  be 
rejected  from  consideration,  for  the  reason  that  the 
injury  complained  of  cannot,  either  upon  the  averments 
of  the  petition  or  upon  plaintiff's  own  testimony,  be 
attributed  to  the  fact  that  plaintiff  ran  the  engine  to 
the  coal  chute,  or  to  the  fact  that  he  was  not  accom- 
panied by  a  hostler.  The  accident  happened,  accord- 
ing to  his  own  theory,  after  the  coal  had  been  emptied 
from  the  chute  into  the  tender,  and  while  the  engine 
was  not  in  motion.  Whether  the  movements  of  this 
engine  while  coming  to  the  chute  had  been  under  the 
control  of  a  hostler  or  of  some  other  person  was,  there- 


by GoOglc 


Chicago  R.  I,  &.  P.  Ry.  Co.  v.  Cowles 

fore,  immaterial,  for  the  injury  was  not  attributed  to 
the  engine's  movement,  and  we  cannot  consider  the 
proposition  that,  if  there  had  been  a  hostler  in  charge, 
the  plaintiff  might  have  done  differently. 

The  other  assignments  of  negligence  may  be  grouped 
under  three  beads,  of  which  the  first  was  the  failure  to 
furnish  proper  light;  the  second  was  the  failure  to 
provide  steps,  holds,  or  other  means  by  which  plaintiff 
could  safely  climb  from  the  top  of  the  tank  to  the  floor 
of  the  cab;  and,  third,  that  defendant  knowingly  per- 
mitted the  strap  on  the  tool  box  to  become  broken,  and 
to  project  above  the  top  of  said  box.  There  was  no 
evidence  that  this  strap  was  ever  broken,  but  that  the 
testimony  of  plaintiff  was  that  he  thought  that  in  the 
darkness  he  stumbled  upon  it.  What  importance  should 
be  attached  to  the  existence  of  this  strap  is,  therefore, 
properly  referable  to  the  importance  to  be  attached  to 
the  claim  that  there  was  an  insufficiency  of  light  and  of 
means  of  furnishing  light.  There  was  no  attempt  to 
show  thatthe  tender  could  have  been  provided  with  steps 
holds,  or  other  means  whereby  plaintiff,  with  safety, 
might  have  descended  from  the  top  of  the  tender  or 
tank  to  the  floor  of  the  cab.  There  is,  therefore,  to  be 
considered  but  one  general  proposition,  and  that  is  the 
want  jof  light  to  enable  plaintiff  from  the  top  of  the 
tank  to  reach  the  floor  of  the  cab.  This  general  pro- 
position is  divisible  into  two  elements:  the  failure  to 
light  the  yards  and  the  failure  to  provide  atantern;but 
these  need  not  be  considered  separately.  From  the 
averments  of  the  petition  it  has  already  been  made  to 
appear  that  before  the  accident  happened  plaintiff  had 
safely  taken  the  engine  to  the  chute,  filled  its  tender 
with  coal,  and  necessarily  had  gone  to  the  top  of  the 
tank.  He  was  provided  with  a  torch,  which,  while  he 
was  filling  the  tender,  rested  on  the  cab  of  the  engine. 
This  torch  was  extinguished  before  plaintiff  had  com- 
pleted the  distribution  of  coal  in  the  tender,  and  he  was 
thereafter  left  in  darkness  to  shovel  the  coal  as  best  he 
could.  He  testified  that,  after  he  had  put  up  the  chute, 
he  went  to  get  his  torch,  and  get  down,  and,  in  climbing 
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on  the  right-hand  side  of  the  tender  he  slipped  on  some- 
thing, and  fell  to  the  frozen  ground.  After  testifying 
as  above,  plaintiff  was  again  interrogated  concerning 
the  accident,  and  testified  as  follows:  "Q.  How  did  it 
happen  that  you  fell?  A.  Because  I  did  not  have  any 
light  to  see  with.  Q.  You  stated  something  about 
stumbling.  What  did  you  say  about  that?  A.  I  stum- 
bled on  something,  I  cannot  tell  what  it  was.  Q. 
Where  did  you  try  to  get  down?  A.  I  tried  to  get 
down  on  the  side  of  the  tender,  and  get  down  into  the 
cab.  Q.  Whereabouts?  A.  Right  on  the  top  of  the 
tool  box.  Q.  Down  at  the  end?  A.  Down  at  the  end 
between  the  engine  and  the  tender, — between  the  cab 
and  the  tender.  Q.  Was  there  any  step  there  to  get 
down?  A.  No,  sir.  Q.  Well,  did  you  lookafterwards 
to  see  what  you  stumbled  on?  A.  Yes.  Q,  Whatdid 
you  find  there?  A.  I  found  a  piece  of  strap  iron  stick- 
ing up  on  what  is  called  the  bitch,  over  the  tool  box. 
I  could  not  tell  whether  it  was  that  I  stumbled  on  or 
not.  Q.  That  is  upon  the  top  of  the  tank,  is  it?  A. 
Yes,  sir."  On  cross-examination  plaintiff  testified  that 
he  began  to  work  for  the  defendant  at  Fairbury, 
in  1891,  and  since  that  date  had  been  in  its  employ  about 
half  the  time  until  the  accident,  and  that  much  of  the 
time  he  was  in  the  employ  of  the  company  he  was  a  wiper. 
Being  recalled  for  cross-examination,  plaintiff  testified 
as  follows:  "Q.  When  you  were  up,  and  the  light 
had  gone  out,  you  was  going  to  state  something,  as  I 
understood,  about  the  wind.  Do  you  remember  what  you 
were  going  to  say?  A.  I  remember  now.  I  went  to 
light  the  torch,  but  it  was  so  windy  I  could  not  light  it 
on  top  of  the  tender  to  see  to  get  down  by.  Q.  The 
whole  tender  was  then  filled  with  coal  ?  A.  Yes  sir." 
On  a  further  subsequent,  cross-examination  plaintiff 
gave  the  following  testimony  :  "Q.  You  stated  you 
were  on  the  tender  when  you  fell  ?  A,  Yes,  sir.  Q. 
The  tender  was  which  way  from  the  engine?  A.  The 
tender  was  east  of  the  engine.  Q.  You  was  on  the 
right-hand  side  of  the  tender?  A.  On  the  tender  or 
the  tank.     Q.  What  part  of  the  tank  were  you  staad- 
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ing  on  when  you  fell  ?  A.  On  the  tool  box  some  place. 
Q.  Near  the  tool  box?  A.  On  the  top  of  it,  or  near  it; 
I  could  not  say  positively.  Q.  You  could  not  say  whether 
you  was  on  the  top  or  near  the  tool  box  ?  A.  No  sir. 
Q.  How  wide  a  space  do  you  think  you  walked  on  at 
that  place  ?  A.  Well,  I  should  judffe  it  was  a  foot  and 
a  half.  Q.  What  had  been  the  width  of  the  space  you 
had  walked  on  from  the  time  you  started  to  go  *  *  *  to 
(jet  the  torch  ?  You  said  you  walked  some  distance 
before  you  fell.  A.  I  stumbled  over  the  coal  to  get  the 
torch  ;  yes,  sir.  Q.  How  far  had  you  been  from  the 
torch  when  you  first  started  to  get  it  ?  A.  Perhaps  to 
the  back  end  of  the  tender.  Q.  That  would  be  about 
how  far,  Mr.  Felkner,  as  near  as  you  can  give  it?  A. 
In  the  neighborhood  of  six  or  eight  feet.  Q.  And  the 
Bpcice  you  was  walking  on  was  about  how  wide  ?  A. 
Well,  I  could  not  say  positively  that  I  staggered  on  it 
at  the  further  end.  I  climbed  over  the  coal,  and 
started  to  get  my  torch."  The  testimony  of  plaintiff 
with  reference  to  the  happening  of  the  accident  has  been 
given  with  circumstantial  minuteness,  to  show  just  how 
it  was  described  by  plaintiff  himself.  The  substance 
of  his  testimony,  we  think,  is  correctly  summarized  in 
the  following  .statement :  He  stopped  the  engine  in 
such  a  position  that  the  tender  could  be  filled  from  the 
chute,  and  then,  or  before  that  time,  placed  his  lighted 
torch  on  the  top  of  the  cab.  While  filling  and  arrang- 
ing the  C(^l  in  the  tender,  the  torch  was  extinguished. 
Having  finished  the  arrangement  of  the  coal  in  the  ten- 
der plaintiff  attempted  to  walk,  at  first,  perhaps,  on 
the  coal,  but  at  any  rate,  when  the  accident  happened, 
on  the  tank,  from  near  the  rear  end  of  the  tender,  to 
the  cab.  This  tank  was  about  a  foot  and  one-half  in 
width,  and  on  it  there  was  a  tool  box,  of  which  the  top 
could  be  fastened  down  by  means  of  a  hasp.  The  theory 
of  plaintiff  was  that  he  probably  stumbled  on  this  hasp 
and  fell  to  the  ground  and  was  thereby  seriously  injured. 
There  was  no  explanation  by  plaintiff  as  to  why  he 
failed  to  walk  upon  the  coal  instead  of  the  tank,  though 
he  was  examined  on  that  subject.     He  admitted  that  he 
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fully  knew  how  the  engine,  the  tender,  and  the  tank 
were  constructed,  and  how  they  were  situated  with 
reference  to  each  other  ;  and  yet  that,  of  his  own  accord, 
he  took  the  risk  of  being  able,  in  the  darkness,  to  walk 
on  the  tank,  knowing,  as  he  must  have  known,  that 
in  following  the  tank  he  must  in  some  way  get  over 
the  tool  box  resting  upon  it.  This  testimony  was  un- 
disputed ;  indeed,  no  person  other  than  plaintiff  was 
able  to  testify  with  relation  to  these  particular  matters. 
Though  it  is  conceded,  as  plaintiff  claims,  that  the  fore- 
man improperly  required  plaintiff  to  fill  the  tender 
lighted  only  by  a  torch,  it  would  be  a  most  violent  as- 
sumption to  suppose  that  this  foreman  was  required  to 
anticipate  that,  if  his  torch  should  be  extinguished, 
plaintiff,  in  the  darkness,  would  attempt  the  perilous 
feat  which  he  admits  was  attempted  by  him.  As  a  mat- 
ter of  fact,  the  injuries  he  sustained  were,  upon  his 
own  showing,  attributable  in  a  very  large  degree,  if 
not  entirely,  to  his  own  negligence.  The  judgment  of 
the  district  court  is  therefore  reversed.  Reversed  and 
remanded. 


Injury  to  Employse — Contributory  Negligence.— A  servant  having' 
knowledge  of  danger  about  him  must  nse  diligfence  and  care  in 
protecting:  himaelf  from  harm.  Knight  v.  Cooper,  36  W.  Va.  232,  14 
S.  E.  Rep.  999. 

And  if  he  wilfully  and  imprudently  encounters  such  dangler  the 
employer  ia,  generally,  not  responsible  for  the  in{ury  caused  there- 
by. Johnson  v.  Chesapeake  &  O.  R.  Co.,  38  W.  Va.  206,  18  S.  E. 
Rep.  573. 

A  person  employed  to  work  with  or  around  dangerous  machinery  is 
bonnd  to  exercise  bis  thinking  faculties,  and  give  careful  attention 
as  to  how  tie  pasBes  around  tt ;  and  if  he  failed  to  do  so,  and  is  in- 
jured in  consequence,  be  is  g-uilty  of  contributory  neg-lig^ nee, which 
will  prevent  his  recovery  for  such  injury.  Stone  v.  Oregon  City 
Mfg.  Co.,  4  Ore?.  52 ;  Hufches  v.  Winona  ■&  St.  P.  R.  Co.,  27  Minn. 
137,  6  N.  W.  Rep.  553. 

While  there  is  an  implied  contract  between  employer  and  em- 
ployee that  the  former  shall  provide  suitable  means,  appliances, 
and  iastrumentalitiea  with  which  to  perform  the  laliora  required  of 
the  latter,  and  also  that  the  latter  shall  'be  advised  by  the  former 
of  all  dangers  incident  to  the 'service  of  which  the  latter  is  not 
co^isant,  yet  the    failure  of  the  employer   in  this   regard    fur- 
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niahes  do  excuse  for  the  conduct  of  an  employee  who  voluntarilj 
incurs  a  koowa  daag-er.  Simmons  v.  ChicagroA  T.  R.  Co.,  18  Am. 
&  Bng.  R.  Caa.  SO,  110  111.  340. 

Where  the  employment  soug-ht  and  accepted  is  dang-erous,  it  is 
the  duty  of  the  employee  to  at  least  exercise  reasonable  and  ordioary 
care  to  avoid  injury.  If  the  employment  is  a  hasardous  service,  lie 
is  required  to  use  very  great  precautions  to  avoid  injury.  Union 
Pac.  R.  Co.  V.  Estes,  37  Kan.  71S,  16  Pac.  Rep.  131 ;  Parker  v.  Geor- 
gia  Pac.  R.  Co.,  83 Ga.  539, 10  S.  E.  Rep.  233 ;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Roy,  5  111.  App.  82  ;  Chicagfo,  B.  &  Q.  R.  Co.  v.  Avery,  8  111, 
App.  133  ;  Deppe  v.  Chicago,  R.  I.  &  P.  R.  Co.,  36  Iowa  52  ;  Taylor 
V.  Missouri  Pac.  R.  Co.,  (Mo.l  16  S.  W.  Rep.  206  ;  Shoner  v.  Penn- 
sylvania Co.,  130  lad.  170,  28  N.  E.  Hep.  616,  29  N.  E.  Rep.  775  ; 
Georgia  R.  &  B.  Co.  v.  McDade,  59  Ga.  73 ;  Murphy  v.  New  York  C. 
&  H.  R.  R.  Co.,  11  Daly  (N.  Y.)  122  ;  St.  Louis  &  S.  F.  R.  Co. 
McClain,  80  Tex.  85,  IS  S.  W.  Rep.  789. 

A  servant  is  under  the  same  oblig'ation  to  provide  for  his  own 
safety  from  dangers  of  which  he  has  notice,  or  might  discover 
by  the  use  of  ordinary  care,  as  .a  master  is  to  provide  It  for  hira. 
Wormell  v.  Maine  C.  R.  Co.,  31  Am.  &  Eng.  R.  Caa.  272,  79  Me.  397, 
4  N.  Eng.  Rep.  692,  10  Atl.  Rep.  49. 

The  servant  of  a  railway  company,  to  recover  for  a  personal  in- 
jury growing  out  of  negligence  of  the  company,  must  have  used  or- 
dinary care  on  his  part,  considering  his  surroundings ;  that  is.  such 
care  as  a  man  of  ordinary  prudence  would  usually  exercise  under 
the  same  or  like  circumstances.  Wabash  R.  Co.  v.  Elliott,  4  Am.  & 
Bug.  R.  Cas.  651,  98  III.  481  ;  Schultz  v.  (Chicago  &  N.  W.  R.  Co.,  44 
Wis.  638,  18  Am.  Hy.  Rep.  146. 

A  railroad  employee  cannot  recover  for  injuries  received  if  his 
own  negligence  contributed  in  part  to  the  injury.  Daub  v.  Northern 
Pac,  R.  Co.,  18  Fed.  Rep.  625  ;  Bauer  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
46  Ark.  388  ;  Slavin  z>.  New  York,  N.  H.  &  H.  R.  Co. ,  63  Conn.  573 ; 
Central  R,  &  B.  Co.  v.  Kitchens,  83  Ga.  83,  9  S.  E-  Rep.  827 ;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Merckes,  36  111.  App.  195. 

Where  the  employee  and  the  company  were  equally  to  blame  for 
the  injury,  the  company  is  not  liable.  Indianapolis  &  C.  R.  Co.  v. 
Love,  10  Ind.  554  ;  Vicksburg  &  M.  R.  Co.  v.  Wilkins,  47  Miss.  404  ; 
Cornwall  v.  Charlotte,  C.  &  A.  R.  Co.,  97  N.  Car.  11,  2  S,  E.  Rep. 
659. 

But  this  rule  is  subject  to  the  qualification  that  contributory  neg- 
ligence will  not  defeat  the  action,  if  the  defendant  might,  by  the 
exercise  of  reasonable  care  and  prudence,  have  avoided  the  conse- 
quence of  the  injured  party's  negligence.  Grand  Trunk  R.  Co.  i>. 
Ives,  1+4  U.  S.  408,  12  Sup.  Ct.  Rep.  679. 
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Old  Colony  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,' Jan.  8,  1898.) 

Death  of  Employee  on  Track — Contributory  Negllgenca.'^Where 

the  death  of  plaintiffs'  intestate  was  the  result  of  the  negligent 
performance  of  his  duty,  he  having-  either  carelessly  placed  a 
signal  light  on  the  track  itself  instead  of  beside  it,  or  displaved  it 
longer  than  was  proper,  and  having  been  killed  by  defendant's 
train  while  in  the  act  of  removing  it,  plaintiffs  are  not  entitled  to 


Exceptions  by  plaintiffs  from  Suffolk  county  supe- 
rior court.      Overruled. 

John  D.  LongzxiA.  Wm.  M.  Siockbridg^.  for  plain- 
tiffs. 

Benson  &  Choate^  for  defendant. 

Lathrop,  J.  The  bill  of  exceptions  refers  to  the 
pleadings,  and,  while  no  question  of  pleading  is  raised, 
we  may  briefly  state  the  declaration,  in  order  to 
ascertain  the  grounds  upon  which  the  plaintiffs  seek  to 
recover.  This  sets  forth  that  William  F.  Foss  was  in 
the  employ  of  the  defendant  as  the  station  agent  at 
Roslindale,  on  October  12,  1892,  and  as  such  it  was 
his  duty  "to  place  on  the  track  in  front  of  the  station, 
after  a  train  had  passed,  a  red  lantern,  as  a  signal  to  an 
approaching  train  that  another  train  was  just  ahead, 
and  as  a  warning  to  the  engineer  in  charge  of  such 
approaching  train  to  slacken  his  speed,  and  not  to 
approach  too  near  the  train  which  had  passed"  ;  that 
it  was  his  "further  duty  to  remove  said  lantern  about 
five  minutes  after  the  train  ahead  had  passed  ;  that  on 
said  October  12,  1892,  at  about  7  o'clock  in  the  after- 
noon, said  Foss  had  placed  a  red  lantern  on  the  track 
*See  preceding  case,  and  note. 
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in  front  of  the  station  after  a  train  bad  passed,  and 
about  five,  minutes  thereafter  went  upon  the  track  to 
remove  said  lantern"  ;  and  that,  while  removinp  it,  he 
was  struck  by  the  locomotive  eng^ine  of  an  approaching^ 
train,  and  was  instantly  killed.  The  declaration  contains 
the  usual  allegations  as  to  due  care  on  the  part  of  Foss, 
and  negligence  on  the  part  of  the  servant  of  the  defend- 
ant in  charg;e  of  the  locomotive  engine,  and  other 
allegations  as  to  notice  and  the  dependence  of  the 
plaintiffs  for  support  upon  the  earnings  of  Foss.  From 
the  exceptions  it  appears  that  the  accident  happened  on 
the  day  above  stated  ;  that  Foss  was  38  years  old,  and 
had  for  15  years  been  engaged  in  the  railroad  business, 
and  was  thoroughly  familiar  with  the  work,  and  with 
everything  about  a  railroad.  He  had  worked  on  two 
other  roads,  had  been  employed  at  three  other  sta- 
tions of  the  defendant  road,  and  came  to  Roslindale 
two  days  before  the  accident.  The  defendant's  road 
at  the  Roslindale  station  runs  about  east  and  west, 
Boston  being  to  the  east  and  Dedbara  to  the  west. 
The  station  is  on  the  northerly  side  of  the  tracks, 
and  separated  from  it  by  a  platform  about  12 
feet  wide.  There  are  two  tracks;  the  one  nearest  the 
platform  being  at  that  time  used  by  trains  going  to 
Boston,  and  the  other  by  trains  going  to  Dedham  and 
beyond.  The  tracks  passed  the  station  in  a  long, 
sweeping  curve,  the  station  being  on  the  inner  side  of 
the  curve.  The  train  by  which  Foss  was  struck  was 
an  express  train,  and  came  from  beyond  Dedham,  and 
was  due  to  pass  Roslindale,  without  stopping,  at  12 
minutes  after  7  p.  m.,  on  its  way  to  Boston.  The  last 
train  passing  in  the  same  direction  was  due  to  leave 
Roslindale  at  2  minutes  after  7.  There  were  thus  10 
minutes  between  the  running  time  of  the  two  trains. 
There  was  also  another  train,  which  left  Roslindale 
for  Dedham  at  22  minutes  after  7.  Before  the  accident, 
a  red  light  was  seen  in  front  of  one  of  the  doors  of  the 
station.  One  of  the  witnesses  testified  that  "he  could 
not  say  whether  it  was  outside  or  in  the  center  of  the 
rails,  but  it  was  not  on  the  platform."     Another  wit- 
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ness  testified  that  the  light  was  on  the  track.  The 
evidence  as  to  the  way  Foss  met  his  death  is  told  by 
several  witnesses.  One  Hortou,  who  was  ^oing  along 
South  street,  and  passed  under  the  gates  after  they 
were  down  for  the  approaching  train  to  the  north  side, 
testified  that  he  heard  the  whistle  of  the  approaching 
train,  and  saw  the  red  light,  and  stopped  to  see  what 
was  going  to  become  of  it;  that  he  heard  the  train 
thundering  along,  and  saw  a  man  come  to  the  bay  win- 
dow, look  up,  and  turn  quickly,  and  then  heard  the 
door  slam  ;  that  he  then  saw  him  pass  out  of  the  door 
to  the  light,  and  stoop,  "and  then  simply  saw  the  red 
light  wave  a  little,  and  that  was  all  until  the  train 
passed."  One  Young  testified  that  he  went  into  the 
station  about  10  minutes  past  7,  and  heard  a  whistle; 
that  he  asked  Foss  if  he  should  take  in  the  lantern  ; 
that  Foss  at  the  time  was  in  the  ticket  office,  talking 
to  a  lady,  who  was  standing  at  the  window  opening 
into  the  ladies'  room ;  that  2  or  3  seconds  later  Foss 
came  running  out  of  the  door,  and  down  off  the  steps, 
and  tried  to  "grab"  the  lantern.  Another  witness, 
who  was  on  the  platform  of  the  station,  testified  that 
he  saw  Foss  come  suddenly  out  of  the  station,  and  dash 
down  the  steps  to  seize  the  light.  He  jumped  down  to 
the  track,  just  picked  the  lantern  up,  and  went  to  wheel 
to  go  back,  and  just  as  he  turned  he  was  struck.  After 
the  accident,  Foss  was  found  dead  between  the  plat- 
form and  the  nearest  rail,  a  space  of  between  2}4  and 
3  feet..  Some  of  the  witnesses  testified  that  they  did 
not  hear  the  whistle  blown,  and  did  not  notice  that  the 
train  slackened  speed,  though  one  witness  testified  that 
the  steam  was  shut  off. 

The  rules  of  the  road  which  seem  to  us  of  importance 
are  the  following :  "No.  75b,  At  stations  (except  where 
governed  by  the  automatic  block  signals),  upon  the 
passing  of  every  train,  the  red  signal  will  be  at  once 
displayed  next  the  track  upon  which  the  train  has 
passed,  and  kept  there  until  it  has  been  gone  the  length 
of  time  given  in  the  time  table  between  it  and  the  train 
that  should  follow,  if  not  more  than  ten  minutes,  but 
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in  all  cases  kept  there  for  five  minutes;  and  no  train 
will  pass  this  signal  until  the  five  minutes  shall  have 
elapsed,  unless  otherwise  ordered  in  the  time  table,  or 
by^apecial  instructions.  When  stations  are  located  upon 
a  curve,  however,  a  train,  after  stopping  in  this  manner, 
will  then  proceed  on  to  a  straight  line,  there  to  wait  the 
unexpired  portion  of  the  time."  "No.  87.  A  train  must 
not  leave  a  station  to  follow  another  train  until  five 
minutes  after  the  departure  of  such  train,  except  where 
governed  by  the  electric  block  signals,  or  where  other- 
wise specified  by  time  table.  No.  88.  Passenger  trains 
running  in  the  same  direction  must  keep  not  less  than 
five  minutes  apart,  except  where  governed  by  the  elec- 
tric block  signals,  or  where  otherwise  specified  in  the 
time  table,"  There  is  also  another  rule,  requiring 
ticket  offices  to  be  kept  open  at  least  15  minutes  before 
the  arrival  of  each  train.  It  was  admitted  that  there 
were  no  electric  block  or  automatic  signals  at  the  Ros- 
lindale  station  at  the  time  of  the  accident.  If  we  assume, 
without  deciding,  that  there  was  sufficient  evidence  of 
negligence  on  the  part  of  the  person  in  charge  of  the 
approaching  train  to  warrant  the  submission  of  this 
question  to  the  jury,  we  are  still  of  the  opinion  that  on 
the  evidence  Foss  lost  his  life  through  his  own  reck- 
lessness. The  contention  of  the  plaintiffs  is  that  by 
rule  75b  Foss  was  required  to  display  the  red  signal 
upon  the  passing  of  the  2  minutes  after  7  train,  and 
keep  it  there  10  minutes,  until  the  exact  time  when  the 
express  train  was  due;  and  that,  therefore,  he  was 
killed  while  in  the  performance  of  his  duty,  and  while 
engaged  in  doing  what  he  was  explicitly  directed  to  do 
b\-  the  defendant.  But  we  do  not  so  interpret  this  rule. 
The  first  part  of  the  rule  might  safely  be  applied  when 
both  trains  were  to  stop  at  the  station  ;  but  it  could  not 
apply  where  the  second  train  was  not  to  stop,  but  was 
to  pass  by.  The  words  "but  in  all  cases  Kept  there 
for  five  minutes,  and  no  train  will  pass  this  signal  until 
the  five  minutes  have  elapsed,"  are  also  a  part  qf  the 
rule,  and  are  applicable  to  the  trains  as  they  were  then 
running.     It  is  also  to  be  noticed  that  there  is  nothing 
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io  the  rules  which  forbids  the  placing-  of  the  red  lig:ht 
upon  the  platform ;  and  there  is  no  evidence  to  show 
that  the  red  ligfht  was  usually  placed  between  the  track 
and  the  platform,  or  between  the  rails  of  the  track,  in 
one  of  which  places  the  evidence  tends  to  show  that  it 
was  that  night,  or  that  it  was  usually  placed  between 
the  two  tracks,  as  the  counsel  for  the  plaintiffs 
contended  that  it  was  placed  that  night,  which  conten- 
tion we  do  not  find  anything'  in  the  evidence  to  support. 
It  seems  to  us  that  the  only  legal  inferences  to  be  drawn 
from  the  evidence  are  either  that  Foss  unnecessarily 
placed  the  lantern  in  a  dangerous  place,  or,  if  it  were 
in  a  proper  place,  that  he,  through  carelessness,  did 
not  remove  it  when  he  should  have  done  so,  and  that 
then,  suddenly  awakening  to  the  fact,  he  exposed  him- 
self, without  just  cause,  to  a  manifest  danger.  It  fol- 
lows that  the  ruling  of  the  court  below  was  right. 
Clark  V.  Railroad  Co.,  128  Mass.  1 ;  Young  v.  Railroad 
Co.,  156  Mass.  178,  30  N.  E.  560;  Tvler  v.  Railroad 
Co.,  157  Mass.  336.  32  N.  E.  227 ;  Connolly  v.  Railroad 
Co.,  158  Mass.  8.  32  N.  E.  937  ;  Rigg  v.  Railroad  Co. , 
158  Mass.  309,  33  N.  E.  512;  Sprow  v.  Railroad  Co., 
163  Mass.  330,  39  N.  E.  1024 ;  Winslow  v.  Railroad 
Co.,  165  Mass.  264,  42  N.  E.  1133.  Exceptions  over- 
ruled. 


Southern  Ry.  Co. 

{Supreme   Courl  of  North  Carolina,  May  i6,  iSgS.) 

Injury  to  Employee— Duty  of  Railroads  to  Use  Setf-couplers.*— It 

is  negUgeoce  per  se  on  the  part  of  a  railroad  company  to  have  other 
than  self-couplers  attached  to  its  cars,  and  in  an  action  by  an  em- 
ployee for  injuries  received  while  couplings  cars  not  provided  with 
aelf-cou piers,  whether  or  not  plaintiff  was  g'uilty  of  contributory 
neg'lig'ence  is  immaterial. 

*As  to  the  Duty  of  Masters  to  Adopt  New  Appliances  see  Shad- 
ford  V.  Ann  Arbor  St.  Rj.  Co.,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  584, 
^oA/ool-nole. 
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Appeal  by  defendant  from  McDowell  county  supe- 
rior court.     Affirmed. 

G.  F.  BasoUt  Chas.  Price,  and  A.  B.  Andrews,  Jr., 
for  appellant. 
E.  J.  Justice  and  John  T.  Perkins,  for  appellee. 

Clark,  J.  In  any  aspect  of  this  case,  the  defendant 
is  liable,  whether  the  plaintiff  was  or  was  not  ffuilty  of 
contributory  neg'ligeuce;  for  the  negligence  of  the  de- 
fendant in  not  having  self-couplers,  and  in  not  sending 
a  man  to  couple  cars  at  all,  was  a  continuing  negli- 
gence, which  existed  subsequent  to  the  contributory 
negligence,  if  there  had  been  any,  of  the  plaintiff,  and 
was  the  proximate  cause — ^the  ca?isa  causans — of  the 
injury.  Sis  years  ago  in  Mason  v.  Railroad  Co.,  Ill 
N.  C.  482,  at  page  487,  16  S.  E.  698,  at  page  699,  the 
court,  in  considering  "whether  the  defendant  compaoy 
was  negligent  in  failing  to  provide  what  is  known  as 
the  Janney,  or  some  improved  coupler  which  would 
obviate  the  necessity  under  any  circumstances  of  going 
between  the  ends  of  cars  in  order  to  fasten  one  to 
another,"  said  :  "We  think  that  the  time  has  arrived 
when  railroad  companies  should  be  required  to  at- 
tach such  couplers  *  *  *  on  all  passenger  cars.  *  *  • 
and  the  new  couplers  have  now  become  so  cheap,  as 
compared  to  the  value  of  the  lives  and  limbs  of  servants 
and  passengers,  that  it  is  not  unreasonable  to  require 
that  they  provide  them  on  peril  of  answering  for  any 
damage  which  might  have  been  obviated  by  their  use.  ' 
While  the  court  declined,  on  account  of  the  expense,  to 
hold  that  the  same  was  true  at  that  time  as  to  freight 
cars,  it  added:  "Doubtless,  the  day  will  soon  come" 
when  it  would  be  negligence  not  to  attach  them  to 
freight  as  well  as  passenger  cars.  Congress  so  thought. 
and  passed  an  act  (27  Stat.  531)  requiring  self-couplers 
and  air  brakes  to  be  placed  on  all  cars,  freight  as  well 
as  passenger,  by  January  1,  1898  ;  and  this  had  been 
complied  with  as  to  "over  60  per  cent,  of  the  freight 
cars,"    besides  nearly   all  passenger  cars,  operating  in 
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interstate  commerce,  by  that  date.  In  Witsell  v. 
Railway  Co.,  120  N.  C.  557,  27  S.  E.  125.  the  above 
citation  from  Mason  v.  Railroad  Co.  was  approved, 
and  the  court  held  that,  while  it  was  not  negligent  to 
fail  to  provide  the  latest  improved  appliances,  a  rail- 
rtmd  company  was  liable  for  any  injury  caused  by  the 
failure  to  use  approved  appliances  that  are  in  g'eneral 
use.  The  railroad  companies  have  of  late  procured 
from  the  interstate  commerce  commission  an  extension, 
till  January  1,  1900,  of  the  time  by  which  self-couplers 
should  be  placed  upon  all  freight  cars  used  in  interstate 
service;  but  this  was  for  their  accomodation,  and  did 
not  and  could  not  relieve  them  from  the  legal  liability 
incurred  for  injuries  caused  by  their  failure  to  provide 
"suitable  appliances  in  general  use"  where  the  use  of 
such  would  have  prevented  the  injury.  It  only  relieved 
them  from  the  penalty  provided  in  that  act.  The  elev- 
enth annual  report  (1897)  of  the  interstate  commerce 
commission,  issued  by  authority  of  the  United  States 
government,  and  based  upon  the  reports  of  the  railroad 
companies  themselves,  show  (page  80)  that,  of  railroad 
employees  (leaving  out  passengers  altogether),  1,861 
were  killed  and  29,969  were  wounded  in  the  year  end- 
ing June  30,  18%,  being  greater  loss  than  in  many 
a  battle  of  historic  importance.  Of  the  trainmen,  this 
report  (page  130)  shows  that  nearly  1  in  9  had  been 
killed  or  wounded  that  year, — total  of  over  17,000. 
Of  these  casualties,  it  is  officially  stated,  229  were 
killed  and  8.457  were  wounded  in  this  single  particular 
of  coupling  and  uncoupling  cars.  As  those  figures 
are  reported  by  the  corporations  themselves,  it  is  not 
probable  that  they  are  overstated.  If  the  railroads 
not  reporting  to  the  interstate  commerce  commission 
(because  not  engaged  in  interstate  carrying)  should  be 
added,  the  figures  of  killed  and  wounded  from  this 
cause  would  doubtless  be  largely  increased.  By  these 
figures,  for  the  last  year  reported,  nearly  9,000  men  had 
been  killed  and  wounded  in  coupling  and  uncoupling 
cars.  As  the  corporations,  on  their  own  motion,  or 
under  compulsion  of  congressional  action  and  judicial 
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decision,  have  adopted  self-couplers  on  the  passenger 
cars,  and  on  '"over  60  per  cent."  of  the  freight  cars, 
it  will  be  seen  how  many  thousaads  of  lives  and  bodies 
have  been  saved  thereby  ;  but  that  still  nearly  9,000 
men  should  in  one  year  be  killed  or  wounded  "coupling- 
and  uncoupling-"  the  freight  cars  which  up  to  June  30, 
1896,  still  require  that  duty,  for  lack  of  self-couplers, 
is  the  highest  proof  of  the  duty  of  the  courts  to  enforce 
liability  for  failure  to  provide  self-couplers  in  every 
case  where  an  injury  occurs  from  that  cause.  That 
nearly  9,000  men  should  still  be  killed  and  wounded  in 
one  year  for  failure  to  furnish  appliances  which  are  so 
widely  in  use,  and  which  would  entirely  prevent  such 
accidents,  points  out  the  duty  of  the  courts. 

In  Witsell's  Case,  120  N.  C,  at  page  562.  27  S.  E., 
at  page  127,  this  court  says  :  "If  an  appliance  is  such 
that  the  railroad  should  have  it,  the  poverty  of  the 
company  is  no  sufficient  excuse  for  not  having  it." 
But  in  fact  this  defendant  reports  that  this  railroad  has 
issued  bonds  and  stocks  for  S76,557  per  mile.  N.  C. 
R.  R.  Cora.  Report,  18%,  at  page  246.  This  is  pre- 
sumed to  have  been  paid  in  by  its  issuing  the  bonds  and 
stocks,  and  hence  it  should  be  able  to  furnish  appliances 
which  will  protect  its  employees  from  such  injuries  as 
this,  ^nd  should  be  held  liable  for  failure  toao«o.  for 
the  interstate  commerce  commission  report  shows  the 
self-couplers  can  be  added  for  S18  per  mile.  In  a  large 
majority  of  the  states,  as  well  as  by  the  federal  govern- 
ment, railroad  commissions  have  been  created  to  super- 
vise and  regulate  the  charges  and  the  conduct  of  these 
corporations.  The  courts  will  be  very  derelict  in  their 
duty  if  they  do  not  enforce  justice  in  favor  of  employees 
as  well  as  the  public.  Sis  years  ago  this  court  said  it 
would  soon  be  negligence />fr  ^^  whenever  an  accident 
happened  for  lack  of  a  self-coupler.  Congress  has 
enacted  that  self-couplers  should  be  used.  For  their 
lack,  this  plaintiff  was  injured.  It  is  true,  the  defend- 
ant replies  that  the  plaintiff  remained  in  its  service 
knowing  it  did  not  have  self-couplers.  If  that  were  a 
defense,  no  railroad  company  would  ever  be  liable  for 
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failure  to  put  in  life-savingr  devices,  and  the  need  of 
bread  would  force  employees  to  continue  the  annual 
sacrifice  of  thousands  of  men.  But  this  is  not  the 
doctrine  of  "assumption  of  risk."  That  is  a  more 
reasonable  doctrine,  and  is  merely  that  when  a  particu- 
lar machine  is  defective  or  injured,  and  the  employee 
knowing*  it  continues  to  use  it,  he  assumes  the  risk. 
That  doctrine  has  no  application  where  the  law  requires 
the  adoption  of  new  devices  to  save  life  or  limb  (as 
self-couplers),  and  the  employee,  either  ignorant  of 
that  fact,  or  expecting  daily  compliance  with  the  law, 
continues  in  service  with  the  appliances  formerly  in 
use.  The  defendant,  after  notice  of  six  years  from  this 
court,  and  with  notice  of  the  act  of  congress,  and  also 
from  the  general  adoption  of  self-couplers,  that  it 
should  use  them,  was  guilty  of  negligence  in  failing  to 
do  so.  The  injury  to  the  plaintiff  could  not  have 
occurred  save  for  the  failure  of  the  defendant  to  com- 
ply with  its  duty  ia  this  regard,  and  the  court  below 
should  have  held  it  liable  to  the  plaintiff  upon  the 
defendant's  own  evidence.     AfBrmed. 

FuRCHES,  J.  (dissenting).  The  plaintiff  was  an 
employee  of  the  defendant  company  as  a  laborer  in  its 
yard,  at  its  station  in  Asheville,  and,  while  so  employed, 
was  injured  by  defendant,  for  which  he  brings  this 
action.  The  yard  was  under  the  management  and  control 
of  one  Adams,  under  whom  the  plaintiff  worked,  and 
Adams  had  the  right  to  discharge  the  plaintiff  for  dis- 
obedience of  his  orders.  A  part  of  the  business  of  the 
plaintiff  wras  to  couple  and  uncouple  cars,  and.  when 
he  was  employed,  he  was  told  he  must  not  couple  with 
his  hands,  but  with  a  stick.  At  the  time  of  the  injury, 
Adams  and  his  force,  among  whom  was  the  plaintifi. 
were  engaged  in  making  up  a  train  on  a  side  track  by 
taking  cars  off  the  main  track,  and  putting  them  on  the 
side  track.  This  was  done  by  what  \»  called  "kicking 
the  cars"  ;  that  is,  by  pushing  a  car  with  the  engine 
at  the  start,  and  then  letting  the  car  run  by  its  own 
momentum.  There  had  been  two  cars  kicked  down 
the  track,  and  they  had  become  stationary,  and  the 
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plaintiff  was  injured  when  the  tfaird  car  was  kicked 
down.  The  plaintiff  contends  that  he  was  injured 
between  the  first  and  second  cars  kicked  down,  and  the 
defendant  contends  thathe  was  hurt  between  the  second 
and  third  cars  kicked  down. 

The  plaintiff  contends  that  he  was  injured  in  attempt- 
ing; to  put  in  a  coupling-  link,  which  could  only  be  done 
with  the  hand  ;  and  the  defendant  contends  that  the 
plaintiff  was  hurt  in  attempting  to  make  a  coupling- 
with  his  hand,  instead  of  with  a  stick,  as  he  was 
directed  to  do,  and  in  this  way  contributed  to  his  injury, 
and  that  this  negligence  was  the  proximate  cause  of 
the  injury,  and  plaintiflf  cannot  recover  on  that  account. 
It  was  in  the  night  (dark)  when  all  this  occurred,  and 
the  plaintiff  had  a  lantern,  and  his  theory  is  that,  the 
second  car  being  between  him  and  the  engine,  he  could 
not  see  the  engine  and  the  third  car  ;  that  it  was  this 
third  and  last  car  kicked  down  the  track,  striking  the 
second  car,  which  caused  it  suddenlj'  and  violently  to 
crash  against  the  first  car,  that  caused  the  injury  ;  that 
Adams  knew  he  was  between  these  cars  ;  that  he  had 
just  before  the  injury  told  the  plaintiff  "to  hurry  up 
with  coupling  the  cars  on  the  side  track,  as  train  No. 
44  was  coming,  and  he  wanted  to  get  out  of  the  way." 
The  plaintiff  offered  other  evidence  besides  his  own 
tending  to  sustain  his  contention,  and  the  defendant 
offered  evidence  to  contradict  the  plaintiff, — to  show 
that  the  injury  of  plaintiff  was  received  between  the 
second  and  third  cars  while  attempting  to  effect  a  coup- 
ling with  his  hand,  contrary  to  orders.  And  among 
other  evidence  introduced  for  this  purpose  was  the  tes- 
timony of  Dr.  Hilliard,  who  testified  that  he  was  the 
surgeon  of  the  defendant,  and  was  required  by  the 
company  to  examine — to  poll — ^the  plaintiff  as  to  how 
he  got  hurt.  And,  if  he  got  anything  favorable  to  the 
company,  we  suppose  he  was  to  become  a  witness  for 
it.  This  evidence  was  objected  to  by  the  plaintiff,  but 
we  think  it  competent,  as  declarations  of  the  plaintiff, 
to  be  taken  by  the  jury  for  what  it  was  worth,  consid- 
erirg  the  circumstances   under  which   it  was  taken. 
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The  defendant  contended  that  it  was  competent  as  a 
part  of  the  res  gestm,  and  cited  Soutberland  v.  Railroad 
Co..  106  N.  C.  100,  11  S.  E.  189,  as  authority  for  this 
position.  Southerland  r.  Railroad  Co.,  is  based  upon 
entirely  different  principles.  In  that  case  it  was  as  to 
what  the  engineer — a  third  person — said,  and,  of  course, 
it  was  hearsay,  unless  it  was  a  part  of  the  res  gesta. 

This  appeal  depends  upon  the  charge  of  the  court, 
upon  prayers  given  and  prayers  refused,  as  there  seems 
to  have  been  no  chargfe  except  what  is  contained  in  the 
prayers  for  instruction.  It  was  important  to  determine 
the  question  whether  the  injury  was  received  between 
the  tirst  and  second  cars,  as  plaintiff  contended,  or 
between  the  second  car  kicked  down  and  the  last  car.  as 
defendant  contended.  If  between  the  first  two  cars, 
as  contended  by  plaintiff,  his  theory  is  consistent, 
whether  correct  or  not ;  while,  if  it  occurred  between 
the  last  two  cars  kicked  down,  his  theory  would  appear 
to  be  inconsistent  with  his  contention  that  he  could  not 
see  the  approaching  car,  as  there  would  be  no  interven- 
ing car  to  prevent  his  seeing  the  approach  of  the  last 
car,  if  he  was  hurt  between  the  last  two  cars  kicked 
down.  It  does  not  seem  to  us  that  the  jurv  were 
sufficiently  instructed  as  to  this  ;  3nd  it  also  seems  to 
us  that  there  is  too  much  said  in  plaintiff's  prayer  for 
instructions  (which  were  given)  about  the  pin  not  being 
in  its  proper  place,  and  having  to  be  hunted  by  the 
plaintiff,  this  not  being  supported  by  evidence  in  the 
case.  There  was  no  written  contract  between  plaintiff 
and  defendant  that  plaintiff  should  not  couple  cars  with 
his  hands.  But  it  was  in  evidence  and  admitted  by  the 
plaintiff  that,  when  he  hired  to  the  defendant,  he  was 
instructed  never  to  couple  cars  with  his  hands.  But 
the  court  was  asked  by  the  plaintiff  to  charge  the  jury 
that  plaintiff  had  signed  no  written  contract  not  to 
couple  with  his  hands,  and,  this  being  so,  the  rule 
of  the  prudent  man  applies  ;  that  is,  did  the  plaintiff 
act  with  ordinary  prudence  and  care  in  attempting  to 
make  this  couple,  if  he  was  making  a  coupling  ?  and 
if  he  did,  he  would  not  be  guilty  of  negligence.     The 
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court  g'ave  this  instruction,  and  defendant  excepted. 
In  this  there  was  error.  There  is  no  special  virtue  in 
contracts  of  this  kind  beingf  in  writing^.  There  is  no 
statute  requiring^  them  to  be  in  writinff,  and  it  does  not 
appear  to  us  that  this  was  a  contract,-  butan  instruction 
from    Adams,  the  man  who  employed  the  plaintiff. 

But  the  plaintiff  contends  that,  whether  it  was  a 
contract  or  an  instruction,  it  was  abrogated  by  Adams' 
saying-  to  the  plaintiff  :  "Hurry  up  with  your  coupling  ! 
No  44  is  coming,  and  I  want  to  g-et  out  of  the  way." 
If  Adams  said  this,  it  does  not  revoke  or  tend  to  revoke 
the  instruction  before  given  "not  to  couple  with  his 
hands."  Mason  v.  Railroad  Co.,  114  N.  C,  on  page 
723,  19  S.  E.  362.  There  is  no  evidence  showing  or 
tending  to  show  that  Adams  knew  or  had  reason  to 
know  that  the  plaintiff  could  not  effect  a  coupling  as 
quickly  with  his  stick  as  with  his  hand.  If  plaintiff's 
contention  were  correct,  it  would  be  dangerous  for  a 
railroad  "boss"  to  hurry  up  his  hands,  lest  he  abrogated 
all  former  orders  and  directions.  This  order  was  not 
inconsistent  with  the  previous  instruction,  and  does  not 
fall  within  Shadd  v.  Railroad  Co.,  116  N.  C.  %8,  21 
S.  E.  554  ;  Patton  v.  Railroad  Co.,  96  N.  C.  456,  1  S. 
E.  863. 

There  were  other  exceptions  discussed  by  counsel, 
but  they  will  probably  notarise  on  a  new  trial,  and  we 
do  not  discuss  them.  The  plaintiff,  by  accepting 
service  under  the  defendant  to  work  in  its  yard  in  shift- 
ing and  coupling  cars,  accepted  all  the  ordinary  risks 
of  this  service,  without  the  special  instruction  not  to 
couple  with  his  hands.  But  it  seems  to  us  that,  as  a 
matter  of  economy,  to  say  nothing  of  the  suffering  and 
loss  of  human  life,  railroads  would  be  induced  to  get 
and  use  the  more  modern  and  safer  appliances.  They 
will  have  to  do  this  soon,  or  answer  for  damages  caused 
by  the  lack  of  them. 

This  was  written  as  the  opinion  of  the  court;  but, 
since  it  was  written,  the  court  has  changed  its  opinion, 
and  I  file  it  as  my  dissenting  opinion. 

Faircloth,  C.  J.,  concurs  with  FORCHES,  J. 
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Ft.  Madison  St.  Ry.  Co. 

{Supreme  Court  of  Iowa,  May  lo,  1898.) 

Abutters— Trolley  Potea  In  Front  of  Premlaes— No  Additional 
Servitude.* — An  abuttinf'  lot  owner  cannot  complain  of  the  erection 
-and  maintenance  of  trollejr  poles  in  the  street  in  front  of  his  prem- 
i»es,  if  tfaey  are  properly  placed,  and  this  is  true  whether  he  owns 
the  fee  of  the  street  or  not. 

Same — Injunction— Sufficiency  of  Petition. — A  petition  for  an  in- 
junction to  compel  defendant  to  remove  a  trolley  pole,  which  avers 
that  it  was  placed  in  front  of  plaintiffs'  property  without  necessity, 
to  annoy  them,  and  to  injure  aud  depreciate  the  value  of  their  prop- 
erty ;  that  it  is  an  obstruction  to  the  enjoyment  by  them  of  their 
property  ;  that  it  has  depreciated  the  value  of  their  property,  and 
caused  threat  damaife  to  plaintiffs,  and  will  continue  to  cause  such 
depreciation  and  damage  if  not  removed  ;  and  that  they  have  not 
been  compeqsated  for  tne  damages  received,  states  ultimate  facts, 
and  is  anfiicient,  it  not  .being-  necessary  for  plaintiffs  to  resort  to 
an  action  for  damages. 

Appeal  by  plaintiff  from  Lee  couaty  district  court. 
Jiez-ersed. 

T.  B.  Snyder,  for  appellants. 
J.  D.  M.  Hamilton,  for  appellee. 

Robinson,  J.  The  material  facts  alleg'ed  in  the  peti- 
tion, and  admitted  by  the  demurrer,  are  as  follows : 
The  plaintiffs  have  owned  and  occupied  as  ^^k^a. 
a  homestead,  since  the  1st  day  of  March, 
1892,  part  of  a  lot  and  a  dwelling-  house  thereon  situated 
on  Broadway  street,  in  the  city  of  Ft.  Madison.  The 
lot  is  bounded  on  the  west  by  that  street,  and  the  house 
fronts  thereon,  and  on  a  public  park^  from  which  it  is 
separated  by  the  street.  The  streets,  avenues,  parks, 
and  lots  of  the  city  were  laid  out  and  platted  under 
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and  by  virtue  of  aa  act  of  congress  approved  Juh'  2, 
1836,  and  an  act  amendatory  thereof  approved  March 
3,  1837,  by  the  governinent  of  the  United  States,  from 
which  the  title  of  the  plaintiffs  was  derived.  The  de- 
fendant is  a  corporation  or^nized  under  the  laws  of 
this  state,  and  is  engag^ed  in  operating^  a  street  railwaj', 
which  is  laid  alon^  Broadway  street,  in  front  of  the 
premises  of  the  plaintiffs.  In  the  summer  of  the  year 
1895,  electricity  was  substituted  for  the  animal  power 
which  had  been  previously  used  to  operate  the  railway. 
The  trolley  system  was  adopted,  and,  to  aid  in  sup- 
porting- the  trolley  wire,  a  pole  20  or  more  feet  in 
height  was  placed  in  front  of  the  dwelling  of  the  plain- 
tiffs, in  that  side  of  the  street  which  was  next  to  their 
lot.  The  petition  alleg-es  that  the  pole  is  an  obstruc- 
tion to  the  enjoyment  by  the  plaintiffs  of  their  home- 
stead ;  that  it  is  a  nuisance  ;  that  there  was  no  necessity 
for  placing  the  pole  where  it  is;  that  it  could  have 
been  so  placed  that  it  would  not  have  affected  the 
plaintiffs  seriously  ;  that,  before  it  was  erected,  the 
plaintiffs  protested  against  its  being  placed  where  it 
now  is,  and  since  its  erection  have  offered  to  pay  to  the 
defendant  the  cost  of  moving  it  to  a  point  near  the  north 
lineof  their  property,  but  that  the  offer  was  refused ;  and 
that  they  have  been  greatly  damaged  by  the  placing  of 
the  pole  where  it  now  is,  and  will  sustain  much  damage 
in  the  future  if  it  be  not  removed.  The  petition  fur- 
ther states  that  the  defendant  has  not  caused  the  dam- 
age which  the  plaintiffs  have  suffered,  and  will  suffer 
by  reason  of  the  erection  of  the  pole  to  be  assessed,  nor 
has  it  compensated  them  for  such  damage.  The 
plaintiffs  ask  for  a  mandatory  iniunction  requiring  the 
defendant  to  remove  the  pole  from  their  property,  and 
particularly  from  the  front  of  their  dwelling  house  ; 
and  they  ask,  further,  that  the  defendant  be  perpetu- 
ally enjoined  from  erecting  or  maintaining  the  pole  in 
front  of  their  dwelling,  and  for  general  equitable  relief. 
The  demurrer  is  based  upon  the  ground  that  the  peti- 
tion does  not  state  facts  which  entitle  the  plaintifts  to 
the  relief  they  ask. 
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1.  The  acts  of  congress  under  which  the  town  of  Ft. 
Madison  was  platted  are  found  on  pag-es  %2 — 964  of 
the  Revision  of  1860.  Those  acts  were  considered  in 
the  case  of  City  of  Dubuque  v.  Maloney,  9  Iowa, 
450,  where  it  was  held  that  the  fee  of  the  streets  of  a 
city  platted  and  dedicated  by  virtue  of  those  acts  was, 
subject  to  the  public  easement,  vested  in  the  owners 
of  the  adjoining-  lots,  and  that  the  city  had  no  rigfht  to 
use  the  streets  for  any  purpose  different  from  that  for 
which  they  were  originally  designed.  The  same  prin- 
ciple was  approved  in  Cook  -v.  City  of  Burling'ton,  30 
Iowa.  94.  In  Williams  v.  Carey,  73  Iowa,  1%,  34  N. 
"W.  813,  a  distinction  between  cases  when  the  fee  to 
streets  is  in  the  abutting  property  owners  and  when  it 
is  in  the  city  was  noticed.  It  follows  that  the  defendant 
in  this  case  could  not  rightfully  acquire  from  the  city 
nor  exercise  rig-hts  in  the  street  which  were  not  author- 
ized by  the  dedication  of  the  streets,  but  are  inconsist- 
ent with  the  easement  granted  to  the  public.  Section 
464  of  the  Code  of  1873  gave  to  cities  and  towns  power 
to  authorize  or  forbid  the  location  and  laying  down  of 
tracks  for  street  railways  onall  streets,  alleys,  and  pub- 
lic places.  See,  also,  Damouri'.  Lyons  City,  44  Iowa, 
276.  It  now  appears  to  be  settled  that  an  ordinary 
surface  street  railway  operated  by  animal  power  is  not 
a  new  or  additional  burden  upon  the  public  easement 
in  a  street,  but  one  which  the  right  of  the  public  to 
use  the  street  authorizes  for  the  purpose  of  facilitating 
public  travel.  Citizens'  Coach  Co.  -v.  Camden  Horse 
R.  Co.,  33  N.  J.  Eq.  267 ;  Attorney  General  v.  Metro- 
politan R.  Co.,  125  Mass.  515  ;  Hobart  v.  Railroad  Co. , 
27  "Wis.  194 ;  Texas  &  P.  Ry.  Co.  v.  Rosedale  St.  Ry. 
Co.,  64  Tex.  80;  Elliott  v.  Railroad  Co.,  32  Conn,  .'^"g  ; 
Carson  v.  Railroad  Co.,  35  Cal.  325;  Merrick  v. 
Railroad  Co.  (N.  C.)  24  S.  E.  667  ;  Cincinnati  &  S.  G. 
Ave.  St.  Ry.  Co.  v.  Village  of  Cumminsville,  14  Ohio 
St.  523 ;  Brown  v.  Duplessis,  14  La.  Ann.  842 ;  Rail- 
road Co.  V.  O'Daily,  12  Ind.  551  ;  Chicago,  B.  &  Q. 
R.  Co.  V.  West  Chicago  St.  R.  Co.  (III.  Sup.)  40  N. 
E.  1008  ;  Jaynes  v.  Railway  Co.  (Neb.)  74  N.  W.  67  ; 
Booth,  St.  Ry.  Liw,  §  83. 
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Streets  are  designed  for  public  uses,  among  which 
are  the  construction  and  operation  of  street  railways  ; 
and  if  they  are  so  constructed  and  operated  as  not  to 
affect  prejudicially  the  rights  of  the  public,  nor  to 
interfere  with  the  proper  use  of  the  street  by  others,  no 
burden  not  contemplated  by  the  dedication  of  the  street 
is  placed  upon  it.  In  such  cases  the  kind  of  power 
used  in  operating  the  railway  is  wholly  immaterial.  It 
is  said,  however,  that  the  erection  of  trolley  poles,  and 
the  placingof  wires  upon  them,  is  a  permanent  obstruc- 
tion of  the  street  for  the  benefit  of  the  street  railway, 
which  necessarily  interferes  with  the  proper  use  of  the 
street  ;by  others.  That  poles  and  wires  mig-htbeso 
erected  and  arranged  as  to  have  that  effect  is  undoubt* 
edly  true,  but  the  mere  fact  that  the  spaces  they  occupy 
cannot  be  used  for  other  purposes  does  not  show  an 
improper  use  of  the  street.  They  are  designed  to  aid 
in  the  rapid,  convenient,  and  economical  transportation 
of  persons  from  place  to  place,  and  thus  to  facilitate 
the  use  of  the  street  by  the  public  for  whom  it  Was 
intended.  It  is  true  that  some  authorities  hold  that  the 
erection  and  maintenance  of  poles  in  the  streets  do  cast 
a  burden  upon  the  street  which  it  was  not  intended  to 
bear.  Jaynesn.  Railway  Co.,  supra,  and  cases  therein 
cited.  But  the  greater  weight  of  authority  appears  to 
sustain  the  conclusion  which  we  reach.  Taggart  v. 
Railway  Co.,  16  R.  I.  669,  19  Atl.  326 ;  Halsey  v. 
Railway  Co.,  47  N.  J.  Eq-  380.  20  Atl.  859 ;  Lockhart 
V.  Railway  Co.  (Pa.  Sup.)  21  Atl.  26  ;  Louisville  Bag- 
ging Mfg.  Co.  V.  Central  Pass.  Ry.  Co.  (Ky.)  23  S. 
W.  592  ;  Railway  Co.  v.  Mills  (Mich.)  48  N.  W.  1007  ; 
Chic^o,  B.  &  0-  R-  Co.  V.  West  Chicago  St.  R.  Co. 
(111.  Sup.)  40  N.  E.  1008 ;  Cumberland  Telegraph  & 
Telephone  Co.  v.  United  Electric  Ry.  Co.  (Tenn.  Sup.) 
29  S.  W.  104;  Crossw.  Electricity,  §§  108,  109.  182, 
183  ;  Booth,  St.  Ry.  Law,  §  83.     It  follows  from  what 

we  have  said  that  an  abutting  lot  owner  has 
rtiMirfrut'tf'  no  sufficient  ground  to  complain  of  the  erec- 
UM^'imfiai''''  ^^^'°  ^^^  maintenance  of  street  railway  poles 

in  the  street  in  front  of  his  premises  if  they 
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are  properly  placed,  and  this  is  true  whether  owns 
the  fee  of  the  street  or  not. 

Our  attention  is  callol  to  section  1324  of  the  Code  of 
1873,  as  amended  by  chapter  104  of  the  Acts  of  the  19th 
General  Assembly,  which  relates  to  the  erection  of 
telegraph  and  telephone  poles  alon^  the  highways  of 
the  state,  and  to  section  1325  of  the  Code  of  1873. 
which  provides  for  the  payment  of  damages  caused  by 
setting  poles  in  private  grounds,  but  we  do  not  find 
anything  in  these  sections  to  conflict  with  what  we 
have  said.  It  has  been  held  in  some  cases  that  the 
erection  of  telegraph  and  telephone  poles  in  streets 
imposes  a  new  burden,  because  they  do  not  in  any 
manner  aid  in  the  use  of  the  street  by  the  public ; 
but,  as  no  question  of  that  character  is  involved  here, 
we  refrain  from  expressing  any  opinion  in  regard  to  it. 

2.  It  is  the  duty  of  a  street-railway  company  to  so 
construct  and  operate  its  railway  as  not  to  interfere 
unnecessarily  with  the  right  of  abutting  property 
owners  to  use  and  enjoy  their  property.  Cadle  v. 
Railroad  Co..  44  Iowa,  14;  Crossw.  Electricity,  85. 
A  private  individual  may  maintain  an  action  for  relief 
from  injury  to  himself  or  his  property  if  the  injury  be 
separate  and  distinct  from  that  which  affects  the  gen- 
eral public.  Churchill  v.  Water  Co.,  94  Iowa,  89,  62 
N.  W.  646.  The  petition  in  this  case  alleges,  and  the 
demurrer  admits,  that  the  plaintiffs  have  sustained 
serious  injury  from  the  placing  and  maintaining  of  the 
pole  in  its  present  location,  and  that  the  injury  will 
continue  if  the  pole  be  not  removed.  To  show  this 
more  clearly,  we  set  out  somewhat  more  fully  than  we 
have  already  done  the  substance  of  averments  contained 
in  the  petition.  In  addition  to  the  platting  of  the  town, 
the  location  of  the  property  in  question,  and  the  adop- 
tion by  the  defendant  of  the  trolley  system,  the  petition 
alleges  that  the  plaintiffs  have,  since  the  year  1892. 
owned  and  occupied  as  a  homestead  the  premises  de- 
scribed ;  that  the  defendant  erected  in  that  part  of  the 
street  appurtenant  to  their  property,  and  in  front  of 
their  dwelling,  a  pole  20  or  more  feet  in  height,  used 
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in  supporting'  its  trolley  wire,  and  similar  poles  at  in- 
tervals on  each  side  of  the  street ;  that  the  poles  so 
erected  were  connected  by  cross  wires  to  which  the 
trolley  wire  was  attached ;  that  it  was  not  necessarj'  to 
place  a  pole  in  front  of  the  plaintiff's  dwelling-  house, 
nor  on  that  part  of  the  street  appurtenant  to  their 
premises;  that  the  pole  on  the  opposite  side  of  the 
street  to  which  the  one  in  question  is  attached  is  from 
four  to  six  feet  further  north  than  is  the  one  in  ques- 
tion, and,  had  the  latter  been  placed  three  feet  further 
north  than  is  the  one  to  which  it  is  attached,  it  would 
still  have  been  in  front  of  the  plaintiffs'  lot,  but  not  at 
a  place  where  it  would  have  damaged  the  plaintiffs' 
premises  to  such  an  extent  as  to  be  complained  of ; 
that  the  pole  in  question  is  a  nuisance  and  an  obstruc- 
tion to  the  enjoyment  by  the  plaintiffs  of  their  premises 
and  homestead  ;  that  it  was  placed  where  it  is,  not 
because  of  any  necessity,  but  to  annoy  the  plaintiffs, 
and  to  injure  and  depreciate  the  value  of  their  property, 
and  that  it  had  had  that  effect ;  that,  before  it  was 
placed  where  it  is,  the  plaintiffs  protested  against  its 
erection  there,  and,  after  its  erection,  offered  to  pay  the 
defendant  the  cost  of  moving  it  to  a  point  near  the 
north  line  of  their  property,  where  they  would  not 
object  to  it,  but  that  the  defendant  declined  to  accept 
the  offer  ;  that  the  plaintiffs  have  been  greatly  damaged 
by  the  placing  of  the  pole  where  it  now  is,  and  will 
continue  to  suffer  such  damag-e  until  it  is  removed  ; 
and  that  they  have  not  been  in  any  manner  compensated 
for  such  damage.  Some  of  the  averments  of  the  peti- 
tion are  immaterial,  but  we  are  required  to  determine 
whether  a  cause  of  action  is  stated  in  the  petition.  If 
it  is,  the  immaterial  matter  and  the  statement  of  legal 
conclusions  may  be  disreg^arded.  Section  2646  of  the 
Code  of  1873  required  the  petition  in  a  civil  action  to 
contain  '  'a  statement  of  the  facts  constituting  the  plain- 
tiff's cause  of  action,"  and  the  petition  was  demurrable 
if  the  facts  stated  in  the  petition  did  not  entitle  the 
plaintiff  to  the  relief  demanded.  Section  2648.  It  is 
well    settled    that,   under   these   provisions,    ultimate 
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facts  only,  and  not  evidence  oE  theim,  are  to  be  stated 
in  the  petition.  De  Lay  v.  Carney  (Iowa)  69  N.  W. 
1053  ;  Robinson  v.  Berkey  (Iowa)  69  N.  W.  434.  In 
Luse  V.  City  of  Des  Moines,  22  Iowa,  590,  it  was  said 
of  a  statement  in  the  petition  that  the  defendant  "fixed 
and  established  a  grade  for  Second  street,  as  it  was 
lawfully  authorized  to  do"  ;  that  it  was  an  averment 
of  an  ultimate  fact ;  and  that  it  was  not  necessary  for 
the  petition  to  show  how  the  grade  was  established. 
Id  Brown  v.  King-sley,  38  Iowa,  220  (an  action  for  se- 
duction), it  was  said  that  the  ultimate  fact  was  the  fact 
of  seduction,  and  that  it  was  not  necessary  to  state  in 
the  petition  the  "acts  made  use  of  to  deceive  and  mis- 
lead, '  nor  certain  other  facts,  as  they  were  merely 
evidence  of  the  ultimate  fact.  In  Grinde  v.  Railroad 
Co.,  42  Iowa,  376,  a  petition  which  allegred  that  the 
"defendant,  by  its  ag'ents  and  servants,  did  run  and 
manage  one  of  its  ehgines  in  such  a  grossly  ne^rligent 
and  careless  manner  that  the  same  ran  ag'ainst  and 
over"a  cowoftheplaintiff  which  bad  casually  strayed 
upon  the  track  of  the  defendant,  was  held  to  be  suffi- 
ciently specific,  and  it  was  said  :  "It  is  not  allowable 
to  plead  mere  abstract  conclusions  of  law,  having  no 
element  of  fact.  They  form  no  part  of  the  allegations 
constituting  a  cause  of  action  ;  but  if  they  contain  the 
elements  also  of  a  fact,  construing  the  language  in  its 
ordinary  meaning,  then  force  and  effect  must  be  given 
to  them  as  allegations  of  fact;"  and  that  to  plead  more 
than  the  ultimate  fact  would  be  to  plead  the  evidence, 
which  is  not  allowable.  See,  also,  Byington  v.  Rob- 
ertson, 17  Iowa,  562;  O'Connor  v.  Railway  Co.,  83 
Iowa,  105,  48  N.  W.  1002  ;  Winter  v.  Railway  Co.,  80 
Iowa,  443,  45  N.  W.  737.  Section  2655  of  the  Code  of 
1873  provided  that  an  answer  might  contain  "a  state- 
ment of  any  new  matter  constituting  a  defense,"  In 
Kendig  v.  Marble.  55  Iowa,  386,  7  N.  W.  630,  which 
arose  under  that  provision,  the  foreclosure  of  a  mort- 
gage on  account  of  a  judgment  rendered  by  confession 
was  asked.  The  answer  alleged  "that  the  coufessioei 
of  judgment  was  adopted  as  a  fraudulent  device,  and 
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is  such  to  aid  the  plaintiff  in  evading  the  statute  against 
usury,  the  plaintiff  well  knowing  that  the  contract 
was  usurious  ;  that  this  defendant  believed,  at  the  time 
of  the  execution  of  the  same,  it  was  only  for  the  amount 
due,  without  usury,  as  before  stated."  It  was  held  by 
this  court  that  a  sufficient  defense  was  pleaded,  and 
that  if  a  conclusion  of  law,  and  not  of  feict,  was  set  out, 
the  answer  should  have  been  assailed  by  a  motion  for 
a  more  specific  statement ;  that,  "if  it  was  sufficiently 
explicit  to  enable  the  plaintiff  to  demur  to  it,  there  can 
be  no  doubt  that  it  was  fully  understood  and  disclosed 
the  defense  intended  to  be  made.  This  was  all  that 
could  have  been  required  upon  the  consideration  of  the 
demurrer." 

The  petition  in  this  case  states  that  the  pole  in  ques- 
tion was  placed  in  front  of  the  property  of  the  plaintiffs 
without  necessity  therefor,  to  annoy  them, 
^«ViMi<"if"  ^°*^  '*'  injure  and  depreciate  the  value  of  their 
rttiitai.""' '  property;  that  it  is  an  obstruction  to  the  enjoy- 
ment by  them  of  their  property  ;  that  it  ha^ 
depreciated  the  value  of  that  property,  and  caused  great 
damage  to  the  plaintiffs  and  will  continue  to  cause  such 
depreciation  and  damage  if  not  removed  ;  and  that  they 
have  not  been  compensated  for  the  damages  received. 
Applying  the  rule  of  the  statutes  and  authorities  cited, 
we  conclude  that  the  statements  of  the  petition  are  of 
ultimate  facts,  which  show  a  cause  of  action,  although 
it  may  be  true  that  a  motion  for  a  more  specific  state- 
ment as  to  the  manner  and  extent  of  the  obstruction 
and  its  effect  might  have  been  required  had  it  been 
asked.  But  the  ultimate  fact  was  the  unnecessary 
obstruction  of  the  use  and  enjoyment  of  the  plaintiffs' 
property  to  their  substantial  damage  ;  and  that  the 
petition  showed.  We  do  not  understand  the  appellee 
to  question  this  if  it  be  true  that  the  pole  in  question 
may  have  been  so  placed  and  maintained  as  to  give  to 
the  plaintiffs  a  right  of  action.  If  the  plaintiffs  can 
prove  the  averments  of  their  petition,  they  might  re- 
cover damages  for  the  injuries  sustained  ;  but  they  are 
not  compelled  to  resort  to  that  remedy.     If  the  location 
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of  the  pole  is  not  only  injurious,  but  uuuecessary,  they 
may  have  recourse  to  this  action  for  the  removal  of 
the  pole.  Richards  v.  Holt.  61  Iowa,  533.  16  N.  W. 
595 ;  Gribben  v.  Hansen,  69  Iowa.  255,  28  N.  W.  584  : 
Harbach  v.  Railway  Co.,  80  Iowa,  593,  44  N.  W. 
348. 

We  must  not  be  understood  as  holding- thata  prop- 
erty owner  may  dictate  the  location  of  poles  in  front  of 
his  premises,  nor  that  he  may  recover  damag'es,  how- 
ever trivial,  which  may  be  caused  by  their  location. 
The  railway  company  has  the  rigchttoso  place  its  poles 
as  to  secure  the  best  results  for  its  railway,  provided 
that  it  soplaces  them  as  not  to  cause  any  unnecessary 
injury.  The  injurious  consequences  which  it  must 
g'uard  against  are  those  of  a  substantial  character. 
The  placing  of  poles  in  front  of  property  is  seldom 
desired  by  the  property  owner,  and  may  in  someslig-ht 
degree  interfere  with  the  use  of  his  property,  as  by 
otratructing  the  view  from  it ;  but  for  such  injury  alone 
he  would  rarely,  if  ever,  be  entitled  to  relief.  The 
placing  of  a  pole  in  a  walk  or  roadway,  however,  or  in 
front  of  and  near  to  ad  important  window,  if  the  pole 
could  as  well  be  placed  elsewhere,  might  afford  ground 
for  relief.  But  we  cannot  undertake  to  lay  down  gen- 
eral- rules  which  would  govern  all  cases.  E^ch,  of 
necessity,  must  be  decided  according  to  its  own  facts. 
It  follows  from  what  we  have  said  that  the  district 
court  erred  in  sustaining  the  demurrer,  and  its  judg- 
ment is  reversed. 

DeEMER.  C,  J.  (dissenting).  I  do  not  think  the  peti- 
tion states  a  cause  of  action,  and  I  dissent  from  the 
second  paragraph  of  the  opinion.  I  especially  dissent 
from  the  doctrine  that  a  pole  placed  in  front  of  a  win- 
dow is  a  nuisance.  The  doctrine  of  ancient  lights 
does  not  obtain  in  this  state.  I  am  authorized  to  say 
that  Waterman,  J.,  joins  in  this  dissent. 
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{Supreme  Court  of  Washington,  June  lo,  1898.) 

Application  for  Mandamus — Findings  of  Fact  by  Trial  Court — Ap 
peal.— The  trial  of  the  question  whether  or  not  an  application  by 
relator,  an  abutting  owner,  for  a  writ  of  fnandamus  to  compel  a 
street  railway  company  to  operate  a  line  of  their  railway  shall  be 
granted  is  that  of  an  action  at  law,  and  the  Gndingfs  of  fact  by  the 
trial  court  will  not  be  weighed  by  the  supreme  court. 

Sanne — Right  to  Maintain  Action — Demand. — A  demand  by  relator 
upon  the  company  for  the  operation  of  the  line  was  not  a  condition 
precedent  to  hia  right  to  maintain  such  action. 

Same— Same— Pecuniary  Interest. — The  relator,  having  improved 
his  property  adjacent  to  such  line,  while  it  was  in  operation,  relying 
upon  the  facilities  afforded  by  it,  had  auSicient  individual  interest 
to  enable  him  to  maintain  such  action. 

Sams- Duty  of  Street  Railroads  to  Continue  Operations. ■— A  rail- 
way company  operating  ita  road  under  a  franchise  from  the  state, 
is  under  obligations  to  the  public  not  to  abandon  such  operation, 
and  mandamHS  will  lie  at  the  instance  of  an  abutting  owner  to 
compel  the  company  to  perform  its  duty. 

Same— Cases  Cited.— The  cases  cited  by  appellant's  counsel  on 
such  question  are  not  in  point. 

Same— Abutters'  License*- Undisturbed  Possession.— The  com- 
pany cannot  urg-e  as  a  defense  to  such  action  that  it  occupies  the 
streets  upon  which  the  relator's  property  abuts  merely  as  the  licensee 
of  the  abutting  owners,  it  being  in  undisturbed  possession  of  the 
streets,  and  the  city  being  precluded  by  lapse  of  time  (over  five 
years)  from  objecting  to  such  occupancy. 

Same- Leased  Lines  of  Lessee — Obligations.— And  the  fact  that 
defendant  is  in  possession  of  such  line  under  a  lease  from  another 
company  is  immaterial,  defendant  having  covenanted  to  operate 
such  line. 

Streets — Conditional  Dedication. — In  platted  additions  to  a  town, 
when  streets  are  laid  out  thereon,  the  fee  belongs  to  the  public  ;  and 
if  any  condition  is  annexed  to  the  dedication  of  streets  therein,  the 
condition  falls,  but  the  grant  stands. 

Appeal  by  defendant  from  Spokane  county  superior 
court.     Affirmed. 

Thomas  C.  Griffith,  for  appellant. 
Graves,   Wolf  dc  Graves,  for  respondent. 
*See  note  at  end  of  case. 
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K&AVis,  J.     Application  by  relator   for  a  writ  of 
mandamus  to  compel  the  defendant,  a  street-railway 
company,  to  operate  a  line  of  street  railway  to  Bell 
Park  addition,  in  the  city  of  Spokane.     The  alterna- 
tive writ,  founded  on  the  affidavit  of  relator,  was  de- 
murred to  by  the  defendant,  and,  upon  the  overrulinjj 
of    the  demurrer    by   the  superior    court,    defendant 
answered  denying'  some  of  the  facts  stated  in  the  affi- 
davit, and  setting  up  new  matter  to  which 
reply  was  made  by  relator.     Upon  the  issues  ISSHSlii^i*- 
raised  a  trial  was  had  before  the  court  with-  !^'J^!.V. 
out  the  intervention  of  a  jury  and  findinffs  »"i- 
of  fact  made  by  the  court.     Defendant  ex- 
cepted to  a  number  of  the  findings   because  not  sus- 
tained by  the  evidence,  but  we  find  substantial  evidence 
to  sustain  each  finding'  of  the  court,  and,  as  this  is  a 
law  action,  the  findings  of  fact  by  the  court  have  the 
same  force  and  effect  as  a  verdict  of  the  jury,  and  this 
court  cannot,  therefore,  weigh  conflicting  testimony  in 
the  case. 

The  material  facts  found  bv  the  court  are  substan- 
tially that  about  the  17th  of  April,  1888,  the  Ross  Park 
Street-Railway  Company  was  incorporated  cutguiH 
under  the  laws  of  the  state,  for  the  purpose 
of  constructing,  equipping,  operating-,  and  maintaining 
a  system  of  street  railways  in  the  city  and  county  of  Spo- 
kane, for  the  transportation  of  freight  and  passengers, 
such  railways  to  be  operated  by  steam,  horses,  or  electric- 
ity, and  likewise  to  twrrow  money,  and  to  secure  the  pay- 
ment of  the  same  by  mortgage  on  its  property  and 
franchises.  That  subsequent  to  the  incorporation, 
and  from  time  to  time  until  the  spring  of  1892,  the  Ross 
Park  Street-Railway  Company,  by  building,  leasing, 
and  purchasing,  operated  a  line  of  street  railway  com- 
mencing at  the  corner  of  Howard  and  Riverside  avenues, 
in  the  city  of  Spokane  ;  running  thence  along  Howard 
street  to  Front  street ;  thence  on  Front  street  to  Olive 
street ;  thence  east  on  Olive  street  to  Hamilton  street ; 
thence  north  upon  Hamilton  street  to  Illinois  avenue  ; 
thence  east  and  northeasterly  on  Illinois  avenue  to  C 
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street;  thence  north  on  C  street  to  diamond  street;  and 
thence  east  on  Diamond  street  to  the  northeast  corner 
of  block  1  of  Bell  Park  addition  to  Spokane.  That  all 
of  the  streets  mentioned  were  within  the  corporate 
limits  of  Spokane,  to  and  including  C  street,  and  the 
remainder  of  the  streets  were  in  .platted  additions  to 
the  city.  The  line  of  riilway  extends  to  the  intersection 
of  Illinois  avenue  and  Hamilton  street  near  a  point 
known  as  Martha  avenue,  to  the  town  of  Hillyard.  The 
Hillyard  Line  was  built  by  a  separate  corporation, 
known  as  the  "Arlingfton  Heights  Street-Railway  Com- 
pany." Subsequently,  in  the  year  1894.  the  defendant, 
through  a  corporation  known  as  the  "Washington  Wa- 
ter-Power Company,"  acquired  control  of  all  the  lines 
of  Ross  Park  Street-Railway  Company  and  of  the 
Arlington  Heights  Street-Railway  Company,  and  oper- 
ated the  same  thereafter,  until  May,  1897,  as  one  system. 
At  that  date  a  sale  was  made  of  alt  the  lines  of  the  Ross 
Park  Street-Railway  Company  by  foreclosure  of  a 
mortgage  executed  to  the  Franklin  Trust  Company  to 
secure  payment  of  bonds,  at  which  sale  the  Franklin 
Trust  Company  became  a  purchaser,  buying  all  the 
property  rights  and  franchises  along  the  lines  and  ap- 
pertaining thereto.  On  the  same  day  a  lease  was  exe- 
cuted by  the  Franklin  Trust  Company  to  defendant,  by 
which  the  defendant  covenanted  to  operate  the  said 
lines,  and  pay,  as  rent  therefor,  100  per  cent,  of  the 
gross  earnings  to  the  Washington  Water-Power  Com- 
pany, the  line  of  street  railway  running  from  Illinois 
avenue  to  the  northeast  corner  of  block  1,  of  Bell  Park 
addition,  being  expressly  mentioned  and  described  in 
the  lease,  and  being  a  portion  of  the  line  covenanted  bj' 
the  defendant  in  the  lease  to  be  by  it  run  and  operated. 
Thereupon  defendant  entered  upon  and  continued  under 
the  lease  to  operate  all  the  said  lines  of  street  railway 
untila  few  days  before  the  commencement  of  this  action, 
in  December,  1897,  when  it  discontinued  that  portion 
of  the  line  from  Illinois  avenue  to  Bell  Park  addition. 
That  at  all  times  during  the  operation  of  these  lines 
they  were  operated  as  one  system,  under  one  manage- 
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ment,  and  passeagers  paid  but  one  fare  for  the  entire 
trip.  In  December,  1897,  a  short  time  before  the  com- 
mencement of  this  action,  the  defendant  ceased  to 
operate  that  portion  of  the  railway  line  extending-  from 
the  intersection  of  Illinois  avenue  and  Hamilton  street, 
at  Martha  street,  to  Bell  Park,  which  in  the  findings 
of  fact  is  designated  as  the  "Minnehaha  Park  Line." 
Its  poles,  wires,  and  tracks  were,  however,  left  in  the 
street,  and  have  been  left  there  ever  since,  and  the 
defendant  has  declared  no  intention  to  remove  the  same 
or  not  to  recommence  the  operation  of  the  line  at  some 
future  date.  There  are  about  40  families  living-  reason- 
ably adjacent  to  the  Minnehaha  Park  Line  who  are  in 
the  habit  of  usin^  the  same  for  street-car  facilities. 
There  were  daily  carried  over  this  line  from  80  to  120 
people.  A  larg'e  number  of  these  people  have  built 
houses  there,  improved  their  lands  and  yards,  and  taken 
up  their  residence  there,  because  of  the  street-car  facil- 
ities afforded  by  said  line.  The  relator  lives  adjacent 
to  this  line,  and  several  years  ago  commenced  to  reside 
there,  and  owns  considerable  property,  which  he  has 
improved,  relying-  upon  the  facilities  afforded  by  this 
street-railway  line.  No  franchise  was  ever  g-ranted  by 
the  authorities  of  the  city  or  county  of  Spokane  to  the 
defendant,  or  any  of  its  predecessors  in  interest,  for 
the  occupation  of  Hamilton  street,  C  street,  or  Diamond 
street.  At  the  time  the  line  along  Hamilton  street  was 
built  Hamilton  street  was  not  within  the  city  limits. 
In  1891  the  addition  within  which  lies  Hamilton  street 
was  included  within  the  limits  of  the  city.  C  street 
and  Diamond  street  have  not  yet  been  included  in  the 
corporate  limits,  but  all  the  streets  mentioned  are 
within  platted  additions  to  the  city  of  Spokane.  Ham- 
ilton street  was  dedicated  by  the  persons  along-  the 
northeast  addition  to  Ross  Park  addition,  and  in  the 
dedication  of  the  streets  in  that  addition  the  dedicators 
reserved  the  exclusive  right  to  lay  street  railways  alon^ 
the  streets,  and,  prior  to  the  building  of  the  line,  the 
defendant,  or  its  predecessors  in  interest,  received 
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permission  from  the  dedicators  and  owners  of  the  prop- 
erty along-  the  street  to  lay  the  same.  Since  Hamtltoa 
street  has  come  within  the  city  limits,  the  corporate 
authorities  have  not  interfered  with  the  occupation  of 
the  street  by  the  railway  company,  and  it  has  been  in 
the  undisputed  use  and  occupation  thereof.  Alongf  C 
street  aud  Diamond  street  a  like  reservation  was  con- 
tained in  the  dedication  of  the  additions  throu|rh  and 
along'  which  these  streets  ran,  but  no  permission  has 
been  obtained  from  the  dedicators  or  the  adjacent  prop- 
erty owners  by  the  street-railway  company  or  its  pred- 
ecessors in  interest  to  occupy  said  streets.  It  bas, 
however,  continuously  occupied  the  same  since  1892, 
and  no  objection  has  ever  been  made,  so  far  as  appears, 
by  the  county  authorities,  and  at  the  time  of  ceasing*  to 
operate  said  line  it  was  in  undisturbed  use  and  occupa- 
tion of  said  streets.  All  of  the  Minnehaha  Park  Line 
and  all  of  the  Ross  Park  Line  run  along*  and  upon 
public  streets  of  the  city  of  Spokane,  and  public  streets 
of  additions  thereto,  dedicated  according  to  statute  as 
public  hig^hways.  The  system  operated  by  the  defend- 
ant includes  the  major  portion  of  the  street-railway 
mileag'e  in  the  city  of  Spokane.  It  is  not  found  what 
is  the  actual  cost  of  operating^  the  Minnehaha  Park  Line. 
The  court  found  that  a  half-hour  service  on  the  Minne- 
haha Park  Line,  run  in  connection  with  the  Ross  Park 
Line,  is  a  reasonable  operation  of  the  road,  and  is  such 
an  operation  as  the  company  has  maintained  for  a  period 
of  over  five  years.  No  demand  was  made  by  any  person 
upon  the  defendant  to  continue  or  resume  the  operation 
of  the  line.  Upon  the  findings  of  fact  the  superior 
court  entered  judgment  awarding-  a  peremptory  writ  of 
mandajiius  commanding  the  defendant  to  run  and  operate 
an  electric  car  or  cars  on  that  portion  of  this  road  iu 
the  city  of  Spokane  and  additions  mentioned  and  de- 
scribed in  the  finding's  of  fact  as  the  Minnehaha  Park 
Line. 

1.  It  is  urged  by  the  defendant,  appellant  here,  that 
no  demand  having  been    made  upon  it  to  resume  the 
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Operation  of  its  line,  the  action  cannot  be  main- 
tained. It  is  true  that,  upon  the  nee-  , 
essity  of  a  previous  demand  and  refusal  jmiuii  ictii>- 
to  perform  the  act  which  it  is  sought  """ ' 
to  coerce  by  mandamus,  the  authorities  are  not 
altogether  reconcilable.  Mr.  High  says:  "The 
better  doctrine,  however,  seems  to  be  that  which 
recognizes  a  distinction  between  duties  of  a  public 
nature,  or  those  which  affect  the  public  at  large 
and  duties  of  a  merely  private  nature,  affecting  only 
the  rights  of  individuals.  And  while  in  the  latter 
class  of  cases,  where  the  person  aggrieved  claims  the 
immediate  and  personal  benefit  of  the  actor  duty  whose 
performance  is  sought,  demand  and  refusal  are  held  to 
be  necessary  as  a  condition  precedent  to  relief  by 
viaiidamus,  in  the  former  class,  the  duty  being  strictly 
of  a  public  nature,  not  affecting  individual  interests, 
and  there  being  no  one  specially  empowered  to  demand 
its  performance,  there  is  no  necessity  for  a  1  iteral  demand 
and  refusal.  In  such  cases  the  law  itself  stands  in  lieu 
of  a  demand,  and  the  omission  to  perform  the  required 
dutv  in  place  of  a  refusal. "  High,  Extr.  Rem.  (2d  Ed.) 
g  13.  See.  also.  Id.  §  41.  In  Railroad  Co.  v.  Hall,  91 
U.  S.  343,  there  was  under  consideration  an  application 
by  pri^-ate  parties  to  compel  the  Union  Pacific  Railroad 
Company  to  operate  its  line  as  one  continuous  system 
into  the  town  of  Council  Bluffs,  Iowa.  It  was  urged 
that  these  parties  could  not  lawfully  be  relators  in  the 
suit,  but  it  should  have  been  brought  by  the  attorney 
general  of  the  United  States,  or  the  district  attorney  of 
the  district  ot  Iowa,  because  the  object  of  the  suit  was 
to  compel  the  performance  of  a  public  duty.  The  court 
concludes  :  "There  is,  we  think,  a  decided  preponder- 
ance of  American  authority  in  favor  of  the  doctrine 
that  private  persons  may  move  for  a  mandamus  to  enforce 
a  public  duty,  not  due  tothegovermentassuch,  without 
the  intervention  of  the  goverment  law  officer."  In 
consonance  with  these  views  may  be  mentioned  State 
V.  County  Judge,  7  Iowa,  186 ;  Virginia  v.  Rives,  100 
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U.  S.  313  ;  Attorney  General  V.  Boston,  123  Mass.  460. 
In  Northern  Pac.  R.  Co.  -v.  Territory,  3  "Wash.  303. 
13  Pac.  604,  it  was  said,  by  the  court :  "No  demand  for 
the  facilities  required  was  ever  made  upon  the  company. 
That  a  demand  would  be  necessary,  as  a  foundation  of 
proceeding's  of  this  nature  to  establish  a  mere  private 
right,  is  conceded  ;  but  it  is  claimed  by  appellee  that 
this  was  a  question  of  public  rig'ht,  and  that  the  com- 
pany was  neglecting^  to  perform  a  duty  which  it  owed 
to  the  public,  and  that  in  such  a  case  a  demand  was  not 
necessary.  We  think  this  claim  is  established  by  the 
facts  and  law  of  this  case."  It  may  be  noted  that 
appellant  did  not  deny  that  it  had  discontinued  the 
operation  of  its  street-railway  line  indefinitely.  The 
rule  which  requires  a  demand  to  be  made  before 
application  to  the  court  for  a  writ  of  mandate  is  founded 
upon  reason  ;  that  is,  it  is  unjust  that  defendant  should 
be  subjected  to  the  payment  of  costs  for  a  failure  of 
some  duty  which  it  was  willing- to  perform  had  it  been 
requested  to  do  so.  In  Attorney  General  v.  Boston, 
supra,  the  supreme  court  of  Massachusetts  said  :  "But 
where  a  municipal  corporation  or  board  has  distinctly 
manifested  its  intention  not  to  perform  a  definite  public 
duty,  clearly  required  of  it  by  law,  no  demand  is 
necessary  before  applying^  for  the  writ."  The  appel- 
lant's duty  was  a  public  one,  due  to  the  public,  if  due 
at  all,  and  therefore  falls  within  the  rule  announced  by 
the  best  authority.  Upon  the  facts  found,  it  was  not 
absolutely  necessary  for  the  relator  to  make  a  demand 
for  the  operation  of  the  line. 

2.  It  is  also  suggested  that  the  relator  has  not  such 
interest  in  the  subject-matter  of  the  action  as  will 

enable  him  to  maintain  the  action.  It  is 
FMllmTtn  shown,  however,  he  has  a  material  individual 
m.  interest  in  enforcing  the  performance  of  a 

duty  to  the  public.  Railroad  Co.  v.  Hall, 
supra  ;  Loader  v.  Railroad  Co.  (Sup.)  35  N.  Y.  Supp. 
9% ;  Canal  Co.  v.  Shuman  (Ga.)  17  S.  E.  937. 

3.  It  is  maintained  by  appellant  that  the  facts  feiled 
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to  show  any  legal  duty  which  it  as  a  corporation  is 
bound,  either  by  law  or  its  charter;  to  do 
or  perform.  The  statute  reg^ulattng  man-  u!l!rttSinI«ii* 
damns  in  this  state  (Balliager'a  Codes  &  St.  *^»"  •»«•■ 
§  5755)  is  as  follows  :  "It  may  be  issued  by 
any  court,  except  a  justice's  or  a  police  court,  to  any 
inferior  tribunal,  corporation,  board  or  person,  to 
compel  the  performance  of  an  act  which  the  law  espec- 
ially enjoins  as  a  duty  resulting  from  an  ofBce,  trust  or 
station,  or  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is 
entitled,  and  from  which  be  is  unlawfully  precluded 
by  such  inferior  tribunal,  corporation,  board  or 
person."  High,  Extr.  Rem.  1 1,  defines  the  writ  as 
follows:  "The  modern  writ  of  mandamus  may  be 
defined  as  a  command  issuing  from  a  common- 
law  court  of  competent  jurisdiction,  in  the  name 
of  the  state  or  sovereign,  directed  to  some  cor- 
poration, officer,  or  inferior  court,  requiring  the 
performance  of  a  particular  duty  therein  specified, 
which  duty  results  trom  the  official  station  of  the  party 
to  whom  the  writ  is  directed,  or  from  operation  of 
law."  The  controversy  is  whether,  under  the  princi- 
ples of  the  common  law,  a  corporation  authorized  to 
transact  the  business  which  appellant  is  authorized  to 
do,  and  which  it  has  actually  transacted,  in  the 
acquisition  and  operation  of  its  street-railway  lines, 
owes  a  duty  to  the  public  to  continue  the  operation, 
The  franchise  was  granted  to  appellant  by  the  state, 
not  for  its  profit  alone  or  that  of  its  stockholders,  but 
in  a  large  measure  for  the  public  benefit.  Peculiar 
privileges  were  conferred  upon  it  in  consideration  that 
it  would  provide  facilities  for  communication  and 
intercourse  for  the  public.  It  is  a  common  carrier.  Rail- 
road Co.  V.  Winans,  17  How.  30  ;  Booth,  St.  Ry.  Law, 
§  1 ;  Talcott  v.  Pine  grove,  23  Fed.  Cas.  653.  It  was 
granted  the  power  of  eminent  domain,  a  part  of  the  sov- 
ereignty of  the  state,  and,  with  the  consent  of  the 
municipalities,  it  may  lay  its  tracks  over  the  public 
streets  and  highways.     Such  corporations,  then,  may 
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not.  by  their  own  acts,  disable  themselves  from  per- 
forming" the  functions  which  were  the  consideration 
for  the  public  g-rant.  Thomas  v.  Railroad  Co.,  101  U. 
S.  71.  The  opening  of  a  highway  or  ferry,  and  the 
common  carriage  of  persons  or  property  over  them,  was 
at  common  law  a  franchise  and  a  matter  of  govern- 
mental concern.  It  was  a  part  of  the  subjects  in  im- 
mediate possession  of  the  sovereign  power,  and  to 
exercise  which  demanded  a  special  grant  or  charter 
from  the  sovereign.  Such  avocations,  in  their  nature 
and  history,  are  unlike  the  private  avocations  of  milling, 
hotel  keeping,  and  traf&c,  which  all  may  be  pursued  at 
pleasure,  unless  restrained  by  the  exercise  of  police 
power.  Judge  Kent  says  in  3  Kent,  Coram,  p.  458, 
that  there  are  certain  franchises  which  are  understood 
to  be  royal  privileges  in  the  hands  of  a  subject.  The 
right  to  set  up  a  ferry  or  road,  and  the  taking  of  tolls, 
is  one  of  them,  and  in  this  the  public  has  an  interest. 
In  2  Bl.  Coram.  37,  it  is  said  that  a  franchise  is  a 
branch  of  the  royal  prerogative  in  the  hands  of  the 
subject,  such  as  the  right  of  taking  toll  for  a  bridge, 
way,  or  wharf:  In  Prosser  v.  Wapello  Co. ,"18  Iowa, 
327,  it  was  held  by  Judge  Dillon  that  a  public  ferry 
franchise  could  only  be  conferred  by  the  government, 
and  must  be  founded  on  grant,  license,  or  prescription. 
Ownership  of  the  soil  on  each  side  of  a  stream  does  not 
confer  the  right  to  establish  thereon  without  a  grant  a 
public  ferry  at  which  tolls  are  charged.  These  rights, 
then,  are  held  by  the  grantee,  the  holder  of  the  franchise, 
as  the  agent  and  trustee  for  the  sovereign  power,  and 
are  in  no  sense  private,  but  continue  after,  as  well  as 
before,  the  grant  to  be  but  a  portion  of  the  public  inter- 
est. The  absolute  commercial  and  business  necessity 
for  permanence  when  established  forbade,  from  the 
earliest  years,  the  manifest  impolicy  of  leaving  this 
interest  to  the  laws  of  supply  and  demand,  which  thus 
far  have  sufEciently  supplied  the  community  with  hotels, 
mills,  etc.  And  it  is  not  in  degree  only  that  these  fran- 
chises differ  from  mills  and  inns.  The  one  is  private 
property  ;  the  other  is  a  public  function,  which  originally 
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resided  in  the  g^overnment,  and,  when  delegated  to 
either  persons  or  corporations,  still  retains  the  public 
use.  In  Gates  v.  Railroad  Co.,  53  Conn.  333,  5  Atl. 
695,  it  was  said  :  "One  public  right  consists  in  the 
continuous  uses  of  the  railroad,  its  franchise  and  cor- 
porate property,  in  the  manner  and  for  the  purposes 
contemplated  by  the  terms  of  the  charter.  All  these 
corporate  franchises  and  this  property  are  held  subject 
to,  and  charged  with,  this  obligation,"  In  an  early 
case,  that  of  Rex  v.  Railway  Co.,  2  Barn.  &  Aid.  646, 
a  writ  of  maiidainus  was  issued  to  compel  the  restora- 
tion of  a  tram  road  and  the  relaying  of  the  track  which 
the  company  had  worn  out.  In  State  v.  Hartford  & 
N,  H.  R,  Co.,  29  Conn.  538,  a  railroad  company  was 
incorporated  to  construct  and  operate  a  railroad  for  the 
transportation  of  passengers  and  freight  between  cer- 
tain main  points.  The  road  was  constructed,  and 
thereafter  it  discontinued  operating  its  trains  to  one  of 
the  termini.  The  court  said  :  "We  hardly  know  what 
doubtful  principles  of  law  are  thought  to  be  involved 
in  the  case.  *  *  *  AH  jurists  and  judges  will  at  once 
agree  that  chartered  companies  are  obliged  fairly  and 
fully  to  carry  out  the  objects  for  which  they  are  created, 
and  that  they  can  be  compelled  by  mandamus  to  do  it ; 
and  it  will  not  be  questioned  that  in  the  case  of  public 
highways,  whether  turnpikes  or  railroads,  they  are 
bound  to  keep  them  fit  for  use,  and,  in  case  of  railroads, 
to  keep  them  furnished  with  suitable  cars,  engines, 
and  attendants,  without  which  they  could  not  be  used 
at  all."  The  supreme  court  of  Maine,  in  Railroad 
Com'rs  V.  Portland  &  O.  Cent.  R.  Co.,  63  Me.  2f)9, 
compelled  the  erection  and  maintenance  of  a  depct  for 
freight  and  passengers  upon  a  line  of  railroad.  The 
supreme  court  of  the  United  States  in  Railroad  Ci>.  v. 
Hclll,  sn-pra,  upon  the  relation  of  private  parties  by 
mandamus,  compelled  the  Union  Pacific  Railroad  Cnm- 
pany  to  operate  its  road  as  a  continuous  line  from 
Council  Bluffs  westward.  In  City  of  Potwin  Place  ;'. 
Topeka  Ry.  Co.,  33  Pac.  309,  51  Kan.  609,  it  was  held 
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that  the  performance  of  the  duties  which  a  street-rail- 
way company  owes  to  the  public  may  be  enforced  by 
mandamus.  There  lines  of  street  railway  were  oper- 
ated in  connection  with  a  system  of  railways  in  the 
city  of  Topeka,  and  then  discontinued,  when  the  law 
was  invoked.  In  San  Antonio  St.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.)  38  S.  W.  54,  the  supreme  court  of 
Texas  held  that,  where  a  street-railway  company  had 
undertaken  the  operation  of  its  lineupon  certain  streets, 
the  public  acquired  a  rig-ht  to  the  operation  of  the  lines 
which  could  be  enforced  by  jnandamus.  It  was  also 
held  that  it  was  no  defense  to  a  writ  of  mandamus  that 
a  city  might  forfeit  its  franchise  for  failure  to  continue 
to  operate  its  cars  over  a  portion  of  the  line  ;  and  it  was 
further  determined  that  an  answer  which  set  up  that 
the  operation  of  the  line  was  a  continual  loss  to 
defendant,  that  the  revenues  received  were  not  suflo- 
cient  to  pay  the  actual  expenses  of  its  operation,  and 
that  if  it  continued  the  operation  of  the  line  the  value 
of  its  whole  property  would  be  consumed  and  it  would 
become  bankrupt,  was  no  defense,  for  the  reason  that, 
so  longas  it  retained  its  franchise,  it  would  not  be  allowed 
to  urge,  as  an  excuse  for  failure  to  perform  the  duties 
imposed  by  it.  that  it  was  nonprofitable,  A  similar 
principle  is  sustained  ^vith  regard  to  a  canal  company 
m  Canal  Co.  v.  Shuman,  .^w^ra,  where  a  peremptory 
writ  of  mandamus  was  issued  against  a  canal  company 
requiring  it  to  keep  its  canal  in  a  navigable  condition. 
It  was  also  held  that  the  answer  of  the  defendant,  that 
the  operation  of  the  canal  was  unprofitable,  was  no  de- 
fense ;  that  it  could  not  retain  its  franchise  and  refuse 
to  perform  its  duty.  In  Haugen  v.  Water  Co.,  28Pac. 
244,  21  Or.  411,  it  was  determined  that  a  corporation 
formed  for  the  purpose  of  supplying  a  city  and  its  in- 
habitants with  water,  and  which  had  laid  its  pipes  in 
the  streets  of  the  city  for  that  purpose,  could  be  com- 
pelled by  mandamus  to  supply  persons  living  along 
the  streets  with  water. 

Counsel  for  appellant  has  called  our  attention  to  two 


.y  Google 


State  V.  Spokaae  St.  Ky.  Co 

cises  to  suppDrt  the  position  that  ntandamus  ca^ixat  be 
maiatciiaed  here  :  One,  People  v.  Rome,  W. 
&  O.  R.  Co..  103  N.  Y.  95.  8  N.  E.  360.  SKT"^" 
But  the  statute  of  New  York  provided  that 
a  peremptory  writ  of  mandamus  is  only  authorized,  in 
the  first  instance,  "where  the  applicant's  rig-ht  to  a 
juaiidamus  depends  only  upon  questions  of  law."  In 
that  case  the  material  averments  of  the  petition  of  the 
attorney  general  were  put  in  issue,  and  the  facts  were 
that  a  short  line  of  road  was  abandoned  where  there 
was  another  line,  only  two  miles  long'er,  that  accom- 
modated the  same  public.  The  court  said  :  "The 
present  line  [in  operation]  is  a  little  long-er  than  the  one 
orig-inally  adopted,  and  slightly  varying  therefrom,  but 
it  accommodates  the  people  of  the  state,  and  the  people 
of  the  locality  substantially  as  well  as  the  line  originally 
adopted.  Suppose  two  roads  were  consolidated,  and 
the  lines  of  the  two  between  two  places  were  parallel 
and  near  to  each  other,  could  the  consolidated  road  be 
compelled  by  mandtimus  to  operate  both  lines,  or  could 
it  discharge  its  duty  to  the  public  by  using  only  one 
line?"  And  the  court  concluded  that  one  only  was 
sufScient  in  that  case.  The  conclusion  in  no  wise 
negatives  the  established  principle  of  the  public  duty 
owed  by  the  railroad  company.  The  other  authority  is 
State  V.  Canal  &  C.  St.  R.  Co.,  23  La.  Ann.  333,  which 
was  an  application  for  a  writ  of  mandamus  to  compel 
the  officers  of  a  street-railway  company  to  collect  from 
subscribers  to  the  capital  stock  of  the  corporation  their 
delinquent  subscriptions.  The  relators  were  stock- 
holders. The  defense  was  that  the  amounts  to  be 
paid  and  the  times  of  payment  were,  by  the  charter 
and  agreement  signed  by  the  relators,  left  to  the 
discretion  of  the  board  of  directors,  and  the  provision 
was  that  "five  per  cent,  of  each  subscription  shall  be 
payable  at  the  signing  of  these  articles,  and  the  balance 
shall  be  paid  at  such  times  and  in  such  amounts  or 
installments  as  the  board  of  directors  may  order." 
The  court  there  held  that,  as  a  general  rule,  a  writ  of 
viandamns  would  not  lie  to  compel  an  officer  or  a  corn- 
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paoy  to  do  an  act  comii^  within  the  range  of  their 
duties,  where  the  law  or  the  charter  under  which  they 
act  has  vested  in  them  a  discretion  to  do  or  not  to  do  it 
The  case  is  clearly  not  in  point  here,  for  no  discretion 
is  vested  by  our  laws  in  the  charter  of  a  street-railway 
company  that  would  authorize  its  discontinuance  of  a 
street-railway  line  which  it  had  already  established  and 
operated.  Permanency  in  the  service  of  the  public  in 
a  reasonable  manner  is  an  essential  duty  in  all  such 
avocations. 

4.  But  it  isalso  urged  by  counseljfor  appellant  that  it 
had  no  grant  or  privilege  or  franchise  from  the  city  or 
county  to  operate  its  tracks  upon  the  public 
•■«-**«"":''  streets,  and  was  simply  a  licensee  from  the 
(irbed  rmeiiioi.  owuers  of  the  additions  through  which  these 
streets  ran.  But  it  has  continuously  occupied 
these  streets,  since  1892,  with  its  lines,  and  no  objection 
has  been  made  by  the  city  or  county  authorities  to  such 
occupation,  and  it  is  in  undisturbed  use  and  occupation 
of  these  streets.  The  city  could  not  object  now. 
Spokane  St.  Ry.  Co.  v.  Spokane  Falls,  6  Wash.  521, 
33  Pac.  1072.  We  do  not  think  it  can  urge  this  objec- 
tion so  long  as  it  is  undisturbed  in  its  use  of  the  streets. 
We  conclude  thata  corporation  of  the  nature  of  appel- 
lant, receiving  its  franchises  from  the  state  and  entering 
upofa  the  enjoyment  of  them,  cannot  cease  to  perform 
the  functions  which  were  the  consideration  for  the 
grant  of  such  franchises  without  the  consent  of  the 
granting  power.  The  question  of  the  public  convenience 
is  one  which  appeals  to  the  discretion  of  the  court. 
The  distinction  betsveen  a  franchise  granted  by  the 
state  of  the  right  to  exist  and  engage  In  peculiarly 
favored  operations,  and  upon  which  special  and  peculiar 
burdens  are  imposed,  and  the  license  granted  by  a 
municipality  to  such  corporations  to  transact  their 
business  within  its  limits,  was  discussed  by  this  court 
in  a  recent  case.  Commercial  Electric  Light  &  Power 
Co.  V.  Tacoma,  17  Wash.  661,  50  Pac.  592.  It  was 
there  stated  that  an  electrical  company  was  a  quasi 
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public  corporation,  and  might  act,  without  the  consent 
of  the  state,  disable  itself  from  the  perfor- 
mance of  its  public  duties  by  transferring  ff"'~i'|V^_ 
its  corporate  privileges  and  franchises,  but  niioUtu. 
that  it  might  transfer  to  others  the  privilege 
granted  by  the   municipal  corporation  to  perform  its 
business  in  the  public  streets  within  the  limits  of  the 
citj'.     See,  also.  City  of  Bellville  v.  Citizens'  Horse 
Ry.  Co..  152  111.  171,  38  N.  E.  584. 

In  platted  additions  to  a  town,  when  streets  are  laid 
out  thereon,  the  fee  belongs  to  the  public.  1  Ballinger's 
Codes  &  St.  Wash.  §  1276.  Elliott,  Roads 
&  S.  p.  87  ;  City  of  Des  Moines  v.  Hall.  24  f^jV-JriftL. 
Iowa,  234.  If  any  condition  is  annexed  to 
such  dedication,  the  condition  falls,  but  the  grant 
stands.  Elliott,  Roads  and  S.  pp.  88,  109,  110 ;  City 
of  Des  Moines  v.  Hall,  24  Iowa,  241 ;  Richards  v. 
Cincinnati,  31  Ohio  St.  506.  The  judgment  of  the 
superior  court  is  affirmed. 

Anders  and  DuNBAK,  JJ.,  concur. 


NOTE. 

Duty  to  Operate  Road— Mandamus  at  The  Instance  of  A  Private 
Citizen.— See  note  6  Am.  &  Bag-  ^-  Cas.,  N.  S.,  667  et  seg. 

Private  persons  may,  without  the  intervention  of  the  g-overnment 
law  oOJcer,  move  for  a  mandamus  to  enforce  the  performance  of  a 
public  duty  not  due  to  the  government  as  such.  Union  Pac.  R.  Co. 
V.  Hall,  91  U.  S.  343,  in  which  case  Mb,  Jcstice  Strong  said  :  "The 
question  raised  by  the  objection,  therefore,  is  whether  a  writ  of 
ntandatnus  to  compel  the  performance  of  a  public  duty  may  be  issued 
at  the  instance  of  a  private  relator.  Clearly,  in  England  it  may. 
Tapping"  on  Mandamus,  p,  2S,  asserts  the  rule  in  that  country  to  be 
that,  'In  g-eneral,  all  those  who  are  leg-ally  capable  of  bringing  an 
action  are  also  equally  capable  of  applying  to  the  court  of  King's 
Bench  for  the  writ  of  tnandamtts.'  This  is  true  in  all  cases,  it  is 
believed,  where  the  defendant  owes  a  duty,  in  the  performance  of 
which  the  prosecutor  has  a  peculiar  interest  ;  aud  it  is  equally  true, 
fre  think,  in  case  of  applications  to  compel  the  performance  of  duties 
to  the  public  by  corporations.  In  King  v.  Severn  &  Wye  R,  Co.,  2 
Barn.  a.  Ad  646,  a  private  individual,  witboutany  alleg-ation  of  spe- 
cial injury  to  himself,  obtained  a  rule  upon  the  company  to  show 
canse  why  a  mandamus  should  not  issue  commanding  them  to  lay 
down  again  and  maintain  part  of  a  railway  which  they  had  taken 
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up.  Under  a.a  act  of  Parliament,  the  railwa  j  vraB  a  public  hig'hnay; 
and  all  persons  were  at  liberty  to  pass  and  repa^sB  thereon,  with 
wagons  and  other  carriages,  upon  payment  of  the  rates.  What  the 
prosecutor  complained  of  was  the  loss  by  the  public,  and  particu- 
larly by  the  owners  of  certain  collieries  (of  which  he  does  not  appear 
to  have  been  one),  of  the  benefit  of  using'  the  railway  taken  up. 
The  writ  was  awarded.  It  was  not  even  claimed  that  the  interven- 
tion of  the  attorney -g-eneral  was  needed.  Other  cases  to  the  same 
efiect  are  numerous.  Clarke  v.  Leicestershire  St  Northamptonshire 
Union  Canal  Co.,  6  Ad.  &  El.  (N.  S.)  898  ;  1  Chit.  700. 

■■There  is,  we  think,  a  decided  preponderance  of  Anttrican 
authority  in  favor  of  the  doctrine  that  private  persona  may  move 
for  a  mandamus  to  enforce  a  public  duty,  not  due  to  the  g-overnment 
as  such,  without  the  intervention  of  the  g-overnment  law  officer. 
People  V.  Collins,  19  Wend.  (N.  Y.)  56;  County  of  Pike  v.  State,  11 
111.  202  ;  Ottawa  v.  People,  48  111.  233  ;  Hamilton  v.  State,  3  lad.  452; 
Hall  V.  People,  57  N.  Y.  307 ;  People  v.  Halsey,  37  N.  Y.  344 ;  State 
V.  County  Judge  of  Marshall,  7  Iowa,  186  ;  State  v.  Railway,  33  N. 
J.  Law,  110;  Watta  v.  Carroll  Pariah,  11  La.  Ann.  141.  See  also 
Dillon  on  Mun.  Corp.  g  695.  and  Hig-h  on  Ex.  Rem.  SS  *31.  '"S ;  Can- 
uon  V.  Janvier,  3  Houst.  (Del.)  27;  State  v.  Rahway,  33  N.  J.  Law. 
110.  The  principal  reasons  urged  against  the  doctrine  are  that  the 
writ  is  prerogrative  in  its  nature,— a  reason  which  is  of  no  force  in 
this  country,  and  no  longer  in  England, — and  that  it  exposes  a 
defendant  to  be  harassed  with  many  suits.  An  answer  to  the  latter 
objection  U  that  granting  the  writ  is  discretionary  with  the  court, 
and  it  may  well  be  assumed  that  it  will  not  be  unnecessarily 
granted."  See  High  on  Ex.  Rem.  g^  431,433,  for  conflicting  deci- 
sions on  the  question. 


Great  Northern  Ry.  Co. 

(Supreme  Court  of  North  Dakota,  April  g,  1898.) 
Accident  at  Crossing — Negligence  and  Contributory  Negligence — 
Question   for   Jury. — Held,   that  questions  of  negligence  and  con- 
tributory negligence  were  properly  submitted  to  the  jury. 

Same— Lookouts Bishop   v.  Railway  Co.,  62  N.  W.  60S.  4  N.  D. 

536,   followed,   as  to  obligation  of  railroad  company  to  keep  a  look- 
out for  persons  and  property  at  public  crossings. 
[Syllabus  by  the  court.) 

Appeal  by  defeudatit  from  Ward  county  district 
court.     Afflrmed. 

W.  E.  Dodg-e,  for  appellant. 
James  Jolinso7i,  for  respondent. 
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Corliss,  C.  J.  Plaintiff  has  recovered  a  judgment 
for  the  value  of  his  wag-on,  with  its  load  of  coal,  which, 
it  is  undisputed,  were  destroyed  by  one  of  the  defend- 
ant's freight  trains  at  a  railroad  crossing-.  ^^  ^^^ 
In  answering^  the  first  point  made  by  counsel 
for  the  defendant,  that  the  highway  had  not  been  legally 
established  it  is  only  necessary  to  refer  to  a  few  facts 
in  the  case,  and,  in  connection  therewith,  cite  the  previous 
decisions  of  this  Court.  It  is  not  denied  that  the  cross- 
ing had  been  used  by  the  public,  as  part  of  a  public 
highway,  for  at  least  eight  years  before  the  accident. 
One  of  the  witnesses  testified  that  he  had  used  it  for  a 
period  of  14  years.  The  defendant  had  placed  there 
the  usual  planking,  and  the  jury  were  justified  in  find- 
ing that  it  had  erected  there  a  sign  warning  travelers 
upon  the  highway  that  there  was  a  railroad  crossing  at 
that  place.  So  far  as  the  duty  of  the  defendant  to  the 
public  was  concerned,  the  crossing  was  as  much  a 
public  crossing  as  though  the  highway  had  been  laid 
out  in  strict  accordance  with  law.  Coulter  v.  Railway 
Co.,  5  N.  D.  568,  67  N.  W.  1046.  See.  also.  Bishop  v. 
Railway  Co.,  4  N.  D.  540,  62  N.  W.  605. 

It  is  urged  that  the  property  was  placed  in  the  posi- 
tion of  peril  which  it  was  in  at  the  time  of  the  collision 
through  the  plaintiff's  own  carelessness,  and  that, 
therefore,  he  cannot  recover.  He  was  drawing  coal 
from  his  coalmine,  a  few  miles  west  of  Minot,  in  this 
state,  to  that  city  and  was  compelled  to  cross  the  railroad 
track  atthis  pointin  orderto  reach  the  market  for  his  fuel. 
While  driving  over  the  track,  the  axle  of  one  of  the 
wheels  broke ;  and,  before  he  was  able  to  remove  the 
wagon  from  the  place  of  danger,  it  was  struck  by  one 
of  defendant's  engines,  and  completely  destroyed.  It 
appears  that  the  planks  between  the  rails  at  this 
crossing  had  all  been  taken  out,  except  one  or  two  in 
the  centre.  This  was  done  that  there  might  be  room 
for  the  dangers  on  the  engine  to  operate  inside  of  the 
rails ;  it  being  necessary  to  use  the  flangers  for  the 

girpose  of  keeping  the  snow  away   from  the  rajls. 
at  it  appears  that  the  flangers  were  only  six  inches 
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wide,  and  yet  the  space  between  the  inside  of  the  rail 
on  each  side  and  the  plank  in  the  center  of  the  track 
was  considerably  more  than  sis  inches.  One  witness 
said  that  the  space  was  more  than  ten  inches  wide. 
But  we  need  notdwell  on  this  matter.  We  willassume, 
for  the  purposes  of  this  case,  that  what  the  defendant 
did  about  removing  the  planking  for  the  winter  season 
was  not  a  negligent  act.  Such  act  was  not  the  proxi- 
mate cause  of  the  injury.  The  proximate  cause  was 
the  negligence  of  the  defendant's  employees  in  charge 
of  the  engine  drawing  the  freight  train,  in  failing  to 
discover  the  fact  that  the  plaintiff's  property  was  in  a 
situation  of  peril  on  a  public  crossing  in  time  to  prevent 
a  collision  therewith.  It  is  urged  that  plaintiff's 
wagon  would  not  have  broken  down  upon  the  track, 
and  thus  been  placed  in  a  situation  where  it  could  be 
struck  by  a  passing  train,  had  plaintiff  not  been  care- 
less, in  attempting  to  drive  over  the  track  at  this  point 
with  a  loaded  wagon.  But  there  was  no  other  crossing 
he  could  use,  and  it  would  be  an  extraordin»ry  doctrine 
if  a  railroad  company  could,  in  effect,  close  up  a  high- 
way, by  making  it  dangerous  at  the  point  of  intersection 
with  its  track  ;  holding  over  the  head  of  each  traveler 
the  penalty  of  being  himself  chargeable  with  responsibil- 
ity for  injuries  occasioned  by  a  condition  of  the  high  way 
created  by  itself.  We  do  not  think  that  plaintiff  was. 
as  a  matter  of  law,  guilty  of  contributory  negligence  in 
essaying  to  cross  over  the  track  with  his  loaded  wagon. 
The  question  was  for  the  jury,  and  their  verdict  was 
in  his  favor  on  this  point.  It  matters  not,  however, 
whether  plaintiff  was  placed  in  this  predicament  with- 
out any  fault  on  his  part,  or  because  of  his  own  care- 
lessness. In  either  view  of  the  case,  it  would  be  true 
that  defendant  owed  him  the  duty  of  using  reasonable 
care  in  keeping  a  lookout  for  persons  and  property  near 
or  upon  this  public  crossing.  Just  such  an  accident 
as  had  occurred  was  one  which  might  be  anticipated 
by  a  reasonably  prudent  man.  The  defendant  itself 
had,  by  removing  the  planking,  thus  leaving  the  rails 
four  inches  higher  than  the  ground,  created  a  condition 
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at  this  very  crossingf  which  was  likely  to  cause  heavily 
loaded  wagons  to  be  stalled  or  broken  down  at  that 
point.  Could  it  nevertheless  run  its  trains  oblivious  to 
such  danger,  and  then  escape  the  charge  of  negligence  ? 
We  think  not.  There  was  evidence  that  those  in 
charge  of  the  engine  could  have  seen  the  danger  to 
plaintiff's  wagon  when  the  train  was  half  a  mile  away. 
While  it  was  still  this  distance  from  the  crossing,  a 
man  who  had  been  sent  up  the  track  by  the  plaintiff 
to  signal  the  train  to  stop  made  efforts,  by  waving  his 
hands  and  his  hat,  to  warn  the  engineer  and  fireman 
of  the  danger.  And  yet,  notwithstanding  this  fact, 
there  is  evidence  that  no  whistle  for  brakes  was  sounded 
until  the  train  was  within  about  250  feet  of  the  cross- 
ing. It  is  true  that  there  was  evidence'  that  the  train 
could  not  have  been  stopped  without  running  at  least 
1,600  feet.  But  it  does  not  appear  that  if  reasonable 
diligence  had  been  used  by  the  men  in  charge  of  the 
locomotive,  in  keeping  a  watch  for  obstructions  at  this 
crossing,  they  could  not  have  discovered  the  peril  to 
the  wagon  when  more  than  1,600  feet  from  the  cross- 
ing, and  therefore  have  discovered  it  in  time  to  stop 
the  train  before  it  could  reach  the  crossing.  The  law 
relating  to  the  subject  of  the  duties  of  railroads  on 
approaching  crossings  was  stated  by  this  court  in 
Bishop  V.  Railroad  Co.,  4  N.  D.  536,  62  N.  W.  605,  in 
the  following  language  :  "It  follows  that  the  trainmen, 
in  approaching  the  crossing,  were  not  at  _ 
liberty  to  assume  in  advance  that  animals 
would  not  be  upon  its  tracks  at  the  crossing.  On  the 
contrary,  the  fact  that  they  were  approaching  a  cross- 
ing devolved  upon  the  men  in  charge  of  the  train  the 
duty  of  keeping  a  special  lookout  to  avoid  a  collision 
with  persons  or  animals  that,  might  be  lawfully  upon 
such  crossing.  The  care  should  be  commensurate  with 
the  danger  to  be  reasonably  apprehended.  This  gen- 
eral rule  imposes  upon  railroads  the  duty  of  exercising 
exceptional  care  at  all  crossings,  because  upon  a  cross- 
ing there  is  greater  reason  than  at  other  places  to 
apprehend   danger  from  collisions   with   persons  and 
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domestic  animals."  Applying-  this  rule  to  the  facts  of 
this  case,  there  can  be  no  doubt  about  the  duty  of  the 

court  to  submit  the  case  to  the  jury,  as  it 
inutit ■! (Mm-   jjj]_     -^g  have  Considered  all  the  arg'uments 

and  points  made  by  counsel  for  the  defend- 
ant, but  do  not  deem  them  of  sufficient  importance  to 
^varrant  a  discussion  of  them  in  this  opinion.  Findings 
no  error,  the  judgment  of  the  district  court  is  affirmed. 
All  concur. 

NOTE. 

Lookouts  at  Crossing* — Duty  of  Railroad  Companies. — It  Is  the 
duty  of  the  engriiieer  when  bis  train  is  in  motion  to  keep  a  constant 
lookout  for  obstructions,  and  when  one  is  discerned,  no  m&tter 
when   or   where,   he  should  promptly  resort  to  all  means  within  his 

Kwer  to  avert  the  threatened  dang'er.  Hilz  v.  Missouri  Pac.  B. 
.,101  Mo.  36;  Bullock  v.  Wilmington,  etc.,  R.  Co.,  105  N.  Car. 
180,  42  Am,  ft  Eng,  H.  Gas,  93  ;  East  Tennessee,  etc.,  H,  Co.  v. 
White,  5  Lea  {Tenn.}  540;  Railroad  Co.  k.  Walker,  11  HeiBk.{Tenn.) 
383  ;  Galveston  City  R.  Co,  v.  Hewitt,  67  Tex.  473,  60  Am.  Rep,  32. 
See  also  Chicago,  etc.,  H.  Co.  v.  Gomes,  46  111.  App.  2SS  ;  St.  Louis, 
etc.,  R.  Co.  V.  Lewis,  60  Ark.  409  ;  St.  Louis,  etc.,  R-  Co.  v.  Roberts, 
56  Ark.  387 ;  St.  Louis  Southwestern  R.  Co.  v.  Russell,  62  Ark.  182  ; 
Townley  v.  Chicago,  etc.,  R.  Co.,  53  Wis.  626  ;  Whaleo  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  654 ;  Memphis,  etc.,  R.  Co.  v.  Womack,  84  Ala.  ■ 
149. 

E^specially  does  this  duty  exist  at  public  crossings,  where,  by 
virtue  of  the  double  user  of  the  public  and  the  railroad  company, 
accidents  are  much  more  liable  to  occur.  Frazer  v.  South,  etc., 
Alabama  R.  Co.,  81  Ala.  185,  60  Am.  Rep.  145  ;  Memphis,  etc..  R. 
Co.  V.  Womack,  84  Ala,  149  ;  Enaley  R.  Co.  v.  Chewning,  93  Ala. 
29;  Savannah,  etc.,  R.  Co.  v.  Meadors,  95  Ala.  137  ;  Louisville,  etc, 
R.  Co.  V.  Webb,  97  Ala.  308  ;  St.  Louis,  etc.,  H.  Co,  v.  Dcnty,  63  A,rk. 
177;  Robinson  v.  Western  Pac.  R.  Co.,  48  Cal.  409;  Clampit  v. 
Chicago,-etc.,R.Co,,84  Iowa  71,  49  Am.  ABng.  R.  Caa.  468  ;  Kansas. 
Pac  R.  Co.  V.  Pointer,  14  Kan.  37 ;  Purioton  v.  Maine  Cent,  R.  Co., 
78  Me.  569 ;  Cooper  v.  Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261,  11  Am. 
St.  Rep.  482  ;  Marcott  v.  Marquette,  etc.,  R.  Co.,  47  Mich.  1,  4  Am.  ft 
Eng.  R.  Cas.  548 :  Battiahil]  v.  Humphrevs,  64  Mich.  494,  28  Am.  ft 
Bug.  R.  Caa.  597  ;  Kelly  v.  Duluth,  etc.,  H.  Co.,  92  Mich.  19 ;  John- 
son V.  St  Paul,  etc.,  R.  Co.,  31  Minn.  283,  15  Am.  ft  Eng.  R.  Cas. 
467  ;  Frick  v.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  595,  8  Am.  ft  Bng.  R. 
Cas.  280;  Halferty  v.  Wabash,  etc.,  R.  Co.,  82  Mo.  90;  Cheney  i*. 
New  York  Cent.,  etc.,  R.  Co.,  16  Hun  (N.  Y.J  415 ;  Texas,  etc.  R. 
Co.  V.  Lowry,  61  Tex.  149  ;  Heddles  v.  Chicago,  etc.,  R.  Co.,  74  Wis. 
239,  39  Am.  ft  Eng.  R.  Cas.  645  ;  HoUioger  v.  Canadian  Pac.  R.  Co.. 
21  Ont.  Rep.  705. 

The  lookout  must  exercise  ordinary  cau,  and  if  he  fails  to  dis- 
cover the  peril  of  persons  at  the  crossing  when  reasonable  atten- 
tion would  have  enabled  him  to  do  so  in  time  to  have  prevented 
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the  injury,  the  company  will  be  held  liable.  East  Tennessee,  etc., 
B.  Co.  V.  White,  5  Lea  (Tenn.)  540,  8  Am.  &.  Eng-.  R.  Cas.  65  ;  Gulf. 
etc.,  R.  Co.  V.  Pendery,  (Tex.  Civ.  App,  18%)  36  S.  W.  Rep.  793. 

The  Tennessee  Statute  (^  1166-1168)  ha«  been  construed  to  mean 
that  some  person  shall  be  so  situated  on  the  lookout  that  he  can 
see  ahead.  If  the  eng-ineer  cannot  see,  the  fireman  must,  and  if 
the  fireman  cannot,  the  engineer  must.  Nashville,  etc.,  R.  Co.  v. 
Nonlin,  1  Lea  (Tenn.)  523. 


Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Wisconsin,  May  j,  iSt)8.) 

Accident  at  Railroad  Crossing — Contributory  Negligence— Signals 
and  Excessive  Speed.* — The  driver  of  a  noisy  vehicle  knowing  that 
a  train  is  about  due  at  a  crossing'  is  guilty  of  neg'ligence  if  he  at- 
tempts to  cross  without  looking  for  the  train  after  having  driven 
the  last  80  feet  with  the  rear  of  his  vehicle  turned  in  the  direc- 
tion from  which  he  knows  that  the  train  ia  approaching,  and  without 
lookinff  for  the  train,  and  such  contributory  aeg'ligence  will  prevent 
recovery  in  an  action  for  injuries  infiicted  by  the  train  while  he  was 
making  such  attempt  even  though  defendant  failed  to  give  the  proper 
signals,  and  was  running  the  train  at  an  excessive  rate  of  speed, 
the  fact  that  the  law  of  Wisconsin  makes  railway  companies  liable 
to  any  person  injured  for  all  damages  caused  by  the  excessive 
speed  of  trains  within  city  limits  not  precluding  the  defense  of 
contributory  negligence  in  actions  for  such  injuries. 

ProxImatD  Cause — Erroneous  Definition  of.— It  waserror  to  charge 
that:  "  'Proximate  cause'  means  this:  It  means  a  moving  cause, 
or  an  immediate  or  direct  cause  to  the  remote  cause.  And  the 
question  is,  was  the  defendant  guilty  of  negligence  that  was  the 
proximate  cause  of  the  plaintiff's  injury  ?" 

Appeal  by  defendant  from  Winnebag'o  county  cir- 
cuit court.     Reversed. 

if.   H.   Field.    Barbers  &  Beglinger,  and  Geo.  R. 
Peck,  for  appellant. 
Baton  &  fVeedund  Bouck  &  Hilton,  for  respondent. 
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Cassoday,  C.  J.  This  action  is  to  recover  damages 
sustained  by  the  plaintiff,  November  26,  1895,  while 
driving  a  milk  wagon  on  Ninth  Street, 
across  the  defendant's  main  track,  about  a 
mile  and  a  quarter  southwesterly  from  the  defendant's 
depot  in  Oshkosb.  Issue  being  joined,  and  trial  had, 
the  jury  returned  a  special  verdict  to  the  effect  (1) 
that  the  defendant  was  guilty  of  negligence  which  was 
the  proximate  cause  of  the  plaintiff's  injury  ;  (2)  that 
the  plaintiff  was  not  guilty  of  negligence  which  con- 
tributed proximately  to  the  injury  ;  (3)  that  the  plain- 
tiff did  stop  and  look  northeasterly  along  the  railroad 
track,  and  listen  for  a  train,  at  the  place  on  the  street 
marked  "C"  on  the  plaintiff's  map ;  (4)  that  the  bell 
was  not  ringing  as  the  train  approached  and  passed 
over  the  Ninth  street  crossing  ;  {5}  that  the  whistle  was 
not  blown  for  the  Sixth  street  crossing  at  or  near  the 
whistling  post  for  that  crossing  ;  (6)  that  the  whistle 
was  not  blown  for  the  Ninth  street  crossing  at  or  near 
the  whistling  post  for  that  crossing  ;  (7)  that  the  train 
was  running,  at  the  time  it  approached  the  Ninth 
street  crossing,  at  the  rate  of  25  miles  per  hour ;  (8) 
that  the  plaintiff's  damages  were  assessed  at  $6,000. 
Upon  such  verdict  the  court  ordered  judgment  in  favor 
of  the  plaintiff  for  the  amount  stated.  From  the  judg- 
ment entered  thereon  accordingly  the  defendant  brings 
this  appeal. 

It  appears  from  the  evidence,  and  is,  in  effect,  un- 
disputed, that  Ninth  street  is  60  feet  wide,  and  runs 
east  and  west  through  Osbkosh  ;  that  the  track  of  the 
defendant's  main  line,  with  a  right  of  way  66  feet  wide, 
runs  in  a  southwesterly  and  northeasterly  direction 
through  the  city,  and  crosses  Ninth  street  at  a  point 
about  350  feet  west  of  Idaho  street,  making  an  acute 
angle  of  about  34  deg.  between  the  southeast  line  of 
the  railway  and  the  north  line  of  Ninth  street;  that 
on  the  southeast  side  of  the  railroad  track,  and  on  the 
north  side  of  Ninth  street,  at  the  time  of  the  accident, 
there  were  many  houses,  barns,  buildings,  and  trees, 
with  occasional  vacant  lots,  and  Idaho  street  ;  that  the 
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first  street  east  of  the  place  in  question,  intersecting- 
Ninth  street,  and  runninf^  north,  is  Idaho  street ;  that 
about  750  feet  east  of  Idaho  street,  and  parallel  with 
it,  is  Dakota  street,  running  north  from  Ninth  street ; 
that  about  900  feet  east  from  Dakota  street  and  paral- 
lel with  it,  is  Ohio  street ;  that  about  700  feet  north  of 
Ninth  street,  and  parallel  with  it,  is  Sixth  street ; 
that  the  railroad  crosses  that  street  about  1,250  feet 
northeasterly  from  the  place  in  question  ;  that  a  sewer 
had  been  built  along  the  center  of  Ninth  street  a  few 
months  before  the  injury,  and,  when  completed  and 
covered,  there  was  left  a  ridge  of  earth  on  the  top,  a 
few  inches  high,  which  had  turned  the  travel  by  team 
OQ  the  north  half  of  the  street,  where  the  plaintiff  was 
driving  as  he  approached  the  crossing ;  that  this  sewer 
terminated  at  a  covered  manhole,  marked  "B"  on  the 
map,  10  feet  from  the  east  rail  at  the  crossing ;  that 
point  C,  mentioned  in  the  verdict,  was  pointed  out  to 
the  plaintiff's  witness  Finch,  a  surveyor  and  civil  en- 
gineer, by  the  plaintiff,  June  1 ,  1897,  the  day  before 
the  commencement  of  the  trial,  and  more  than  18 
months  after  the  injury,  and  is  785^  feet  from  the 
manhole  mentioned,  measured  along  the  traveled  course 
(that  is  to  say,  88j4  feet  from  the  southeast  rail  at  the 
crossing)  ;  that  the  traveled  track  of  that  street  from 
point  C  to  the  crossing  was  substantially  smooth  and 
level  at  the  time ;  that  the  plaintiff  was  a  farmer  at 
the  time.  26  years  of  age,  and  lived  5  miles  west  of 
the  city,  and  had  been  engaged  in  peddling  milk  in 
Oshkosh  for  5  years,  and  usually  drove  home  westerly 
along  Ninth  street  in  a  covered  milk  wagon  drawn  by  a 
team  of  horses,  one  5  years  old,  spirited,  and  afraid  of  the 
cars  ;  that  the  other  was  older,  but  with  similar  dis- 
position ;  that  the  wagon  contained  several  milk  cans, 
three  kegs  of  beer,  a  stove,  a  raffling  outfit,  a  wheel 
of  fortune,  and  other  articles  which  made  more  or  less 
noise  as  the  wagon  passed  along  the  frozen  ground . 
of  the  street ;  that  it  was  an  ordinary  milk  wagon 
(low  wheels  in  front,  and  high  wheels  behind)  for 
the  delivery  of  goods  in  the  city ;  that  it  could  be 
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turned  short ;  that  the  box  stood  2yi  to  +  feet  from  the 
ground  ;  that  the  seat  was  about  a  foot  high  above  the 
box,  and  3  feet  from  the  front  end  of  the  box  ;  that 
there  was  a  window  in  the  door  ;  that  the  g-lass  did  not 
extend  from  the  top  of  the  cover  down  to  the  bottom 
O^  the  box ;  that  the  wagon  was  of  wood  frame,  cov- 
ered with  canvas  ;  that  the  canvas  extended  about  3 
feet  up  from  the  box ;  that  the  plaintiff's  head  ^vas 
about  2  inches  from  the  top  of  the  wagon  ;  that  there 
was  a  door  on  both  sides  and  in  front  of  the  seat,  and 
about  18  or  20  inches  wide,  with  glass  at  the  top  end 
of  the  door,  14  by  17  inches  in  size  ;  that  the  plaintiff 
did  not  talk  with  Bnrtlett  after  leaving  Idaho  street ; 
that  he  was  familiar  with  these  streets  and  this  local- 
ity, and  bad  been  for  about  6  years  ;  that  about  half  a 
mile  east  of  the  place  in  question  the  plaintiff  and  his 
companion,  Bartlett,  stopped  at  a  saloon  and  drank 
some  beer,  and  then  started  for  the  plaintiff's  home  ; 
that  when  they  reached  Idaho  street  the  plaintiff 
stopped  bis  team,  opened  the  door,  looked  north,  and 
listened,  to  see  if  a  train  was  coming,  but  neither  saw 
nor  heard  any  ;  that  he  then  drove  on  west  about  250 
feet,  to  point  C,  mentioned  in  the  verdict,  98  feet  south- 
ward from  the  most  westerly  extremity  of  the  red 
barn,  immediately  southeast  of  the  defendant's  right  of 
way,  which  was  the  last  building  to  intercept  his  view 
down  the  track  towards  the  northeast;  that  from  that 
point  he  could  see  the  whistling  post,  a  distance  of  725 
feet  northeast  of  the  crossing;  that  at  that  point.  C, 
the  plaintiff,  with  Bartlett  sitting  on  his  left,  looked 
northeast  out  of  the  door,  and  listened  for  an  approach- 
ing train  ;  that  none  was  in  sight,  and  be  heard  no  sig- 
nals ;  that  he  was  then  within  40  feet  from  the  railroad 
track,  at  right  angles  from  it,  and  88%  feet,  along  the 
course  be  traveled,  to  the  southeast  rail  of  the  track  ; 
thatwhenhereached  the  southeast  line  of  the  defendant's 
right  of  way,  which  was  62}4  feet  from  the  nearest 
rail,  he  could  have  seen  down  the  track  to  the  north- 
east, bad  be  looked,  for  2,295  feet,  but  that  he  did  not 
look,  and  did  not  hear  any  bell  ring  nor  whistle  sound  ; 
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that  be  drove  from  point  C,  in  a  southwesterly  direc- 
tion, at  a  rate  of  about  TiYi  to  5  miles  per  hour,  leaving 
the  door  of  his  vehicle  open,  so  as  to  hear  a  train,  or 
the  sig'nals  of  a  train,  if  any  ;  that  the  first  thing  he 
"knew  of  a  train  was  three  toots  of  the  whistle,  when 
the  engine  struck"  the  vehicle,  and  the  injury  occurred  ; 
that  at  that  time  the  plaintiff's  horses  were  frightened, 
and  standing  on  their  hind  legfs  ;  that  it  was  a  cold  day, 
with  the  wind  pretty  nearly  from  the  west ;  that  Ninth 
street  was  substantially  level  each  way  from  the  cross- 
ing ;  that  there  was  nothing  to  obstruct  the  view  along 
the  defendant's  right  of  way  to  the  southwest  for  a 
considerable  distance  ;  that  the  collision  occurred  about 
3:55  o'clock  p.  m.  ;  that  the  train  left  the  depot  in  Osh- 
kosh  at  3:40  p.  m.  ;  that  the  fireman  testified  that  he 
rang  the  bell  and  looked  ahead  as  he  approached  the 
crossing  ;  that  the  sun  was  shining  at  the  time  directly 
in  his  eyes,  which,  with  the  snow  on  the  ground,  made 
it  difficult  for  him  to  distinguish  objects  at  a  distance  ; 
that  he  did  not  see  the  team  and  wagon  until  the  engine 
was  right  on  the  crossing ;  and  he  was  corroborated 
by  other  testimony,  but  the  plaintiff's  rebutting  testi- 
mony was  to  the  effect  that  the  sun  was  not  shining  at 
the  time,  and  that  it  was  cloudy. 

For  the  purposes  of  this  appeal,    we  assume,  as 
found  by  the  jury,  that  the  train  in  question  was  at 
the  time  going  at  the   rate  of  25  miles  per 
hour  ;  that  it  did   not  ring  the    bell   as   it  ;^*,^Jf,^'' 
approached  and  passed  over  the  Ninth  street  c«trfi«i«nV^ 
crossing,  and  that  it  did  not  blow  the  whis-  iinniii«rH4. 
tie   at  or  near  the   whistling   post   for  the 
Sixth  street  crossing,  nor  for  the  Ninth  street  crossing ; 
and,   hence,    that  the   defendant    was   negligent.     As 
stated  by  the  learned  trial  judge,  the  main  and  control- 
ling question  in  this  case  is  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  in  failing  to  look  in 
the  direction  of  the  coming  train  after  leaving  point  C. 
He  regarded  the  question  as  a  close  one  when  he  sub- 
mitted it  to  the  jury,  and.  after  hearing  the  arguments 
for  a  new  trial,  concluded  that  it  ought  to  be  settled  by 
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this  court.  At  point  C,  the  traveled  track  which  the 
plaintiff  f oUoweil  turned  from  the  north  side '  of  the 
street  to  a  point  at  or  very  near  the  center  of  the  street 
at  the  place  of  crossings  the  railway  track,  thus  reducing' 
the  ansfle  between  such  traveled  track  and  the  railway 
track  frotn  34  deg.  to  about  22  deg.  The  result  was 
that  in  driving  from  point  C  to  the  point  of  collision, 
a  distance  of  over  80  feet,  the  rear  of  the  plaintiff's  vehi- 
cle was  towards  the  coming*  train.  When  the  plaintiff 
stopped  at  point  C,  he  had  not  reached  the  defendant's 
rijyht  of  way ;  and  his  view  in  the  direction  of  the 
coming  train  was  necessarily  obstructed  by  the  red 
barn  mentioned,  so  that  he  could  only  see  down  the 
track  44  rods.  Had  he  looked  again,  or  in  the  first 
instance,  when  he  had  gone  26  feet  nearer  (that  is  to 
say,  when  be  was  62j^  feet  from  the  track  by  the  line 
of  travel),  he  could  have  seen  down  the  track  for  a  dis- 
tance of  139  rods,  and  necessarily  would  have  seen  the 
train,  and  all  would  have  been  well.  The  plaintiff 
had  stopped  on  Ninth  street,  at  Negal's, — half  a  mile 
east  of  the  place  of  collision, — about  3:30  p.  m.  That 
was  10  minutes  before  the  time  for  the  train  to  start 
from  the  depot  in  Oshkosb.  At  that  point  he  was  only 
about  90  rods  from  the  railway  track.  As  he  advanced 
towards  the  crossing,  he  constantly  came  nearer 
and  nearer  to  the  railway  track.  At  Dakota  street, 
about  70  rods  east  of  the  crossing,  he  was  only  about 
40  rods  from  the  railway  track.  At  Idaho  street, 
he  was  only  about  15  rods  from  the  railway  track. 
He  was  familiar  with  the  time  of  the  train,  and 
so  at  that  point  stopped  and  looked  and  listened. 
He  necessarily  knew  that  it  had  not  yet  passed.  It 
was  that  conviction  that  made  him  stop  and  look  and 
listen  at  point  C.  As  he  could  only  see  down  the  rail- 
way track  for  a  distance  of  44  rods,  by  reason  of  his 
view  being  partially  obstructed  by  the  red  barn,  can  we 
say  that  he  was  in  the  exercise  of  ordinary  diligence  and 
care  in  driving  from  thatpointto  the  railway  track,  a  dis- 
tance of  more  than  80  feet,  in  a  vehicl  e  containing  noisj- 
implements,  surrounded  by  canvas,  and  with  the  rear 
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end  of  it  towards  the  expected  train,  without  stopping- 
once  to  look  or  listen  ?  We  are  clearly  of  the  opinion 
that  he  was  guilty  of  contributory  neg-ligence.  The 
railway  track  was  there  for  the  purpose  of  running 
trains  over  it,  and  they  were  liable  to  pass  at  any 
moment.  £ven  strangers  were  bound  to  know  that 
fact, — much  more,  the  plaintiff.  He  was  bound  to 
increase  his  vigilance  as  he  approached  the  crossing. 
Haetsch  v.  Railway  Co.,  87  Wis.  304,  58  N.  W.  393  ; 
Nelson  -j.  Railway  Co.,  88  Wis.  396,  60  N.  W.  703; 
Schlingen  v.  Railway  Co..  90  Wis.  194,  62  N.  W.  1045. 
To  look  when  he  was  behind,  or  partially  behind, 
some  building,  was  no  excuse  for  not  looking  when  he 
reached  the  right  of  way,  where  he  would  have  had  an 
unobstructed  view  of  the  railway  track  for  a  distance  of 
139  rods.  The  case  is  ruled  by  numerous  adjudications 
in  this  court,  only  a  few  of  which  will  here  be  cited  : 
Williams  V.  Railway  Co.,  64  Wis.  1,  24  N.  W.  422  : 
Schilling  v.  Railway  Co.,  71  Wis.  255,  37  N.  W.  414, 
and  40  N.  W.  616  ;  Seefeld  v.  Railway  Co.,  67  Wis. 
%.  29  N.  W.  904  ;  Hansen  v.  Rail  way  Co. ,  83  Wis.  631, 
53  N.  W.  909  ;  Schmolze  v.  Railway  Co.,  83  Wis.  659. 
53  N.  W.  743,  and  54  N.  W.  106  ;  McKinney  v.  Rail- 
way Co.,  87  Wis.  282,  58  N.  W.  386;  Groesbeck  t-. 
Railwav  Co.,  93  Wis.  505,  67  N.  W.  1120.  The  case  of 
Piper  V.  Railway  Co.,  77  Wis.  247,  46  N.  W.  165, 
seemingly  relied  upon  by  counsel,  is  broadly  distin- 
guishable in  its  facts.  In  that  case  the  plaintiff  stopped 
and  looked  and  listened  after  reaching  the  defendant's 
right  of  way,  and  when  within  between  50  or  60  feet 
of  the  railway  track,  and  at  a  point  where  he  could 
see  along  the  track,  in  the  direction  of  the  coming 
train,  at  least  900  feet;  and,  besides,  his  attention  was 
forced  away  from  further  looking  by  the  conduct  of 
his  team.  It  was  not  the  case  of  mere  inadvertance 
or  inattention,  which  is  necessarily  inexcusable  in  one 
approaching  a  railway  track  upon  which  a  train  is  lia- 
ble to  pass  at  any  moment,  and  hence  is  a  known  place 
of  danger.  What  is  there  said  about  a  person  ap- 
proaching a  railway  crossing,  assuming  that  the  train 
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is  moviner  at  a  lawful  rate  of  speed,  when  "nothing  ^ 
appears  to  the  contrary,"  has  reference  to  the  facts 
present  in  that  case,  and  the  facts  present  in  Langhoff 
V.  Railroad  Co.,  19  Wis.  489,  and  similar  cases.  But, 
when  the  Langboff  Case  came  before  this  court  the 
second  time,  it  appeared  that  the  deceased  must  have 
seen  and  known  of  the  two  approaching  trains,  and, 
hence,  that  no  such  assumption  could  be  indulged. 
Langhoff  -v.  Railway  Co..  23  Wis.  43.  To  the  same 
effect.  Chase  v.  Railroad  Co..  167  Mass.  383.  45  N.  E. 
911.  Certainly,  the  principle  has  no  application  to  the 
case  at  bar,  where  the  plaintiff  might  have  seen,  but  neg- 
lected to  look.  The  second  finding  of  the  jury,  to  the 
effect  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  is  contrary  to  the  undisputed  evidence  ; 
and  hence  a  nonsuit  should  have  been  granted,  or  a 
verdict  directed  in  favor  of  the  defendant. 

2.  Counsel  contends  that,  because  the  statute  makes 
railway  corporations  liable  to  any  person  injured  for 
all  damages  caused  by  trains  running  at  an  excessive 
rate  of  speed  in  cities,  such  liability  is  absolute,  and 
cannot  be  defeated,  even  by  the  plaintiff's  contributory 
negligence.  Laws  1891,  c.  467,  The  precise  question 
has  not  been  expressly  decided  bj'  this  court,  although 
that  statute  has  been  mentioned  in  cases.  Nolan  v. 
Railway  Co.,  91  Wis.  21-24,  64  N.  W.  319  ;  Wickham 
V.  Railroad  Co.,  95  Wis.  26,  69  N.  W.  982.  Since 
that  enactment,  however,  a  number  of  cases  have  been 
decided  by  this  court  in  which  contributory  negligence 
was  held  to  defeat  the  action,  notwithstanding  the 
train  was  running  at  an  excessive  rate  of  speed  in  a 
village  or  a  city.  This  was  so  in  Groesbeck  v.  Rail- 
road Co.,  93  Wis.  505,  67  N.  W^  1120,  cited  by  the 
defendant's  counsel.  In  that  case  the  learned  counsel 
for  the  plaintiff  did  not  insist  upon  that  statute  in  his 
oral  argument,  although  they  did  cite  the  statute  and 
make  the  point  in  their  brief,  and  the  question  was, 
in  effect,  decided.  In  view  of  the  numerous  adjudica- 
tions of  this  court  upon  statutes  creating  a  liability  in 
language  just  as  emphatic  as  in  the  statute  in  question, 


.y  Google 


Am  ft  Bag  ACCIDENT  AT  CROSSING  89 

RCas 

Schaeider  v.  Chicago,  M.  A  St.  P.  Ry.  Co 

it  is  very  manifest  that  contributory  neg'ligeiice  in  the 
case  at  bar  is  a  complete  defense.  Such  is  the  statute 
creatiuff  a  liability  for  "insufficiency  or  wantof  repair" 
of  a  public  hig-hway  or  street.  Rev,  St.  §§  1339,1347. 
So  the  original  statute  making-  railroad  companies  liable 
for  all  damag-es  sustained  by  failure  to  fence  the  rig-fat 
of  way  was  held  not  to  bar  contributory  negligence. 
Laws  1872.  c.  119.  §  30  ;  Sanb.  &  B.  Ann.  St.  §  1810  ; 
Curry  v.  Railway  Co.,  43  Wis.  665,  683.  The  same 
rule  applies  to  the  liability  created  by  statute  for  fail- 
ure to  guard  or  block  the  frogs  in  railway  tracks. 
Laws  1889,  c.  123  ;  Sanb.  &  B.  Aon.  St.  §  1809a 
Holum  V.  Railway  Co.,  80  "Wis.  299,  50  N.  W.  99 
Dugan  f.  Railway  Co.,  85  "Wis.  614,  55  N.  W.  894, 
The  same  rule  was  applied  to  the  statutory  liability 
for  not  guarding  dangerous  machinery.  Thompson  z\ 
Edward  P.  Allis  Co.,  89  Wis.  523,  62  N.  W.  527. 
We  must  hold  that  the  defendant  is  not  barred  from 
the  defense  of  contributory  negligence  by  the  statute 
cited. 

3.  Error  is  assigned  because  the  court  charged  the 
jury  that :  " 'Proximate  Cause' means  this  ;  It  means  a 
moving  cause,    or  an   immediate  or  direct 
cause  to  the  remote  cause.     And  the  ques-  '"ii"«i«  g"«- 
tion  is,  was  the  defendant  guilty  of  negligence  iiti  tr. 
that  was  the  proximate  cause  of  the  plaintiff's 
injury  ?"     This  was  error,  under  numerous  and  recent 
decisions  of  this  court.     Davis  v.  Railway  Co.,  93  Wis. 
470-484,  67  N.  W.  16,  1132;  Andrews  v.  Railway  Co.. 
71  X.  W.  372  :  Deisenrieter  v.  Malting  Co.,  72  N.  W. 
737.  738  ;  McFarlane  v.  Town  of  Sullivan,  74  N.  W. 
559.     Under  the  peculiar  facts  in  this  case,  the  error 
might  not,  of  itself,  work  a  reversal.     The  judgment 
of  the  circuit  court  is  reversed,  and  the  cause  is  reman- 
ded for  a  new  trial. 
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[Supreme  Court  of  Michigan,  June  7,  iSq8.'\ 

Accident  atCrosaing—Unmanageable  Team — Proximate  Cause.* — 
Pl&intiff  while  within  55  feet  of  a  railroad  croasing  saw  the  train 
approaching,  and  mlg-ht  have  stopped  his  team  to  avoid  injury  had 
not  his  horses  become  frightened  and  run  in  front  of  the  train. 
There  was  some  evidence  to  show  that  the  proper  sig'aala  were  not 
g'iveu,  and  that  the  train  was  running-  at  an  excessive  rate  of  speed. 
Held,  that  the  frig-ht  of  the  horses,  which  pla,intiif  should  nave 
anticipated,  was  the  proximate  cause  of  the  accident. 

Error  by  defendant  to  Monroe  county  circuit  court. 
Reversed. 

C.  E.  Weaver  {Geo.  C.  Greene  and  O.  G.  Gelscw 
Banner,  of  counsel),  for  appellant. 

Charles  H.  Golden  and  Edzvard  R.  Gilday  for 
appellee. 

Montgomery,  J.  Plaintiff  recovered  a  verdict  in 
an  action  for  damages  sustained  in  a  collision.  The 
collision  occurred  at  the  crossing  of  the  defendant's 
road  at  Third  street,  in  the  city  of  Monroe.  Plaintiff 
was  engaged  in  hauling*  gravel ;  had  drawn  one  load, 
and  unloaded  it,  and  was  going  back  after  another. 
He  had  a  team  that  weighed  about  2,700  pounds,  and  a 
new,  heavy  wagon.  The  train  with  which  the  collision 
occurred  was  a  passenger  train,  and  was  substantially 
on  time.  The  plaintiff  testified  that,  when  he  looked 
at  his  watch,  he  thought  the  train  must  have  gone  west. 
Hubbel  street  is  one  block  from  the  railroad  crossing, 
and  plaintiff  testified  that,  before  reaching  Hubbel 
street,  he  brought  his  team  down  to  a  walk  ;  that  he 
looked  out  for  a  train,  but  did  not  see  any.  There  were 
some  obstructions  in  the  way  of  a  clear  view,  but  at  a 
•See  note,  5  Am.  &  Eop.  R.  Gas.,  N.  S.,  at  p.  2%  S  2. 
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point  60  feet  from  the  crossing  be  could  have  seen  a 
distance  of  275  feet,  and  at  a  point  46  feet  from  the 
crossing  he  had  an  unobstructed  view  for  672  feet. 
The  plaintiff  testified  that,  when  he  was  55  feet  from 
the  track,  the  team  became  frtghteued,  and  that  at  this 
point  he  saw,  the  engine  and  train  coming;  that,  as 
soon  as  he  saw  it,  he  pulled  back  on  the  horses,  and 
hallooed,  "Whoa;"  that  he  braced  his  feet  against 
the  end  boards,  but  did  not  get  a  new  hold  of  his  reins; 
that  both  horses  jumped  on  the  track  at  the  same  time, 
and  were  running  away  before  they  had  got  over  the 
track.  He  testified,  further,  that,  in  approaching  the 
track,  ^he  team  just  went  as  they  were  a  mind  to,— 
took  their  own  gait ;  that  the  way  that  he  had  the  lines 
did  not  affect  their  speed  one  way  or  the  other  ;  just 
held  a  common  line  on  them  ;  that,  if  he  wanted  to  stop 
them,  he  would  have  had  a  stronger  hold  than  be  did 
have  ;  that  he  did  not  have  a  chance  to  do  this  ;  that  he 
was  leaning  back,  and  pulling.  He  further  testified 
on  cross-esami  nation  that  there  would  have  been  noth- 
ing to  prevent  bis  turning  around  when  he  got  up  as 
far  as  the  sign,  "Railroad  Crossing."  There  was 
some  testimony  tending  to  show  that  the  train  was  com- 
ing at  a  rate  of  speed  somewhat  in  excess  of  that  pro- 
vided by  an  ordinance  of  the  city,  and  also  some 
testimony  to  show  that  the  signals  were  not  given. 
Assuming  the  defendant  to  have  been  negligent  in  the 
particulars  named,  this  negligence  did  not  relieve  the 
plaintiff  from  the  exercise  of  due  care  in  approaching 
the  crossing.  He  was  still  bound  to  use  his  senses  to 
avoid  a  collision  with  the  train.  The  plaintiff's  own 
testimony  shows  that,  at  a  point  55  feet  from  the  cross- 
ing, he  discovered  the  train  approaching,  and  he  had  a 
gentle  team.  It  is  not  shown,  nor  is  it  to'  be  assumed, 
that  the  plaintiff  would  have  stopped  short  of  this 
point  if  he  had  known  of  the  approaching  train  earlier. 
On  the  contrary,  it  is  common  experience  that  a  driver 
of  a  safe  team  approaches  much  closer  to  an  approach- 
ing train  in  safety.  Where,  then,  is  the  causal  connec- 
tion between  the  speed  of  the  train  and  the  injury  ?     It 
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cannot  be  said  that  the  unusual  speed  of  the  train 
caused  the  fright  of  the  horses,  or  that,  if  running 
within  the  prescribed  rate  of  speed,  the  frig-ht  would 
not  have  occurred.  It  was  the  fact  of  the  train  at  this 
point  which  occasioned  the  fright,  and  not  the  rate  of 
speed  at  which  the  train  had  been  running  to  reach  the 
point.  The  plaintiff  discovered  the  train  in  ample 
time  to  protect  himself,  whatever  may  have  been  its 
speed.  An  unlooked-for  accident,  viz.  the  fright  of 
the  horses,  resulted  in  injury.  A  liability  does  not 
attach  to  every  act  of  negligence.  A  liability  attaches 
only  when  the  injury  results  from  the  negligence. 
Railway  Co.  v.  Wilson,  60  Tex.  142-  And  recovery 
for  an  omission  to  give  proper  signals  cannot  be  had 
in  any  case  where  the  traveler  approaching  the  cross- 
ing has,  by  any  means,  timely  notice  of  the  approach 
of  the  train.  State  v.  Baltimore  &  O.  R.  Co.,  69  Md. 
339,  14  Atl.  685,  688  ;  Railroad  Co.  v.  Houston,  95 
U.  S.  697  ;  Pakalinsky  v.  Railroad  Co.,  82  N.  Y.  424 ; 
3  Elliott,  R.  R.  §  1158.  The  collision  cannot  justly 
be  said  to  have  resulted  from  the  speed  of  the  train. 
If  plaintiff  had  attempted  to  cross  after  discovering 
the  train,  there  would  have  been  some  plausibility  in 
claiming  that  the  extraordinary  speed  caused  the  injury, 
although  the  rule  is  pretty  well  settled  that  one  cannot 
balance  the  probabilities  in  such  a  situation,  and,  tak- 
ing the  chance  of  collision,  drive  in  front  of  an 
approaching  train.  Haas  v.  Railroad  Co.,  47  Mich. 
401,  11  N.  W.  216.  But  in  this  case  the  plaintiff's 
contention  is  that  he  made  no  attempt  to  cross.  When 
he  was  55  feet  from  the  track,  his  horses  took  fright 
at  the  train,  and  "kept  jumping  ahead  faster  and 
faster,  until  they  reached  the  track."  Would  the 
horses  have  been  less  likely  to  take  fright  if  the  bell 
had  been  sounding  ?  Would  they  have  been  less  likely 
to  take  fright  if  the  train  was  going  at  less  than  six 
miles  an  hour,  instead  of  running  at  a  rate  slightly  in  ex- 
cess of  that  ?  Very  clearly  not.  The  alleged  negligence 
of  the  company  in  failing  to  ring  the  bell  and  in  exces- 
sive speed,  if  shown,  did  not  cause  the  injury,  but  the 
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injury  was  caused  by  the  fright  of  the  horses  at  an 
approaching'  train  of  cars,  which  it  was  plaintiff's  duty 
to  consider  as  at  least  a  possibility  ;  for  the  authorities 
are  substantially  agreed  that  one  approaching  a  cross- 
ing may  not  neglect  attention  to  the  track,  relying  upon 
hearing  signals  of  approaching  trains,  but  mupt  be  alert. 
Whether  the  plaintiff  had  proper  control  of  the  team  is 
at  least  a  doubtful  question  on  this  record,  but, 
assuming  he  was  not  in  fault  in  this  respect,  the  negli-  - 
gence  imputed  to  defendant  was  not  a  cause  of  the 
collision.  It  follows  that  the  request  of  defendant  to 
instruct  a  verdict  should  have  been  given.  Judgment 
reversed,  and  no  new  trial  ordered.  The  other  justices 
concurred. 


Chicago  St.  P.  &  K.  C.  Ry.  Co. 

{Supreme  Court  of  Iowa,  May  io,  i8gS.) 

Accident  at  Railroad  Crossing— Contributory  Negligence  Por  5e.» 
~A  pedestrian  iajured  while  deliberately  attempting  to  cross  a 
railroad  trac]f  by  a  train  which  he  might  have  seen  io  time  had  he 
exercised  the  slightest  care  is  guilty  of  contributory  negligence  as 
a  matter  of  law.  and  defendant's  negligence  need  not  be  considered 
io  an  action  to  recover  for  such  injury. 

Appeal  by  plaintiff  from  Polk  county  district  court. 
A^rmed. 

Henry  S.  Wilcox,  for  appellant. 
Cummins  dr  Wright,  for  appellee. 

Per  Curiam.  About  half  past  1  o'clock  in  the 
morning  of  April  3,  1892.  plaintiff  was  passing  along 
Eighth  street,  in  the  city  of  Des  Moines,  which  is 
crossed  by  the  track  of  the  defendant  railway.     As  he 

*See  Herbert  v.  Southern  Pac.  Co.,  ante,  and  note. 
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approached  the  crossings,  and  when  about  35  feet  from 
the  track,  he  looked  for  a  train,  and,  not  perceiving  any, 
passed  on,  and  was  just  stepping^  on  the  rails  when  he 
was  struck  by  a  train  which  he  says  was  running*  about 
30  miles  an  hour.  We  need  not  consider  the  matter  of 
defendant's  negligence,  for  the  case  must  be  disposed 
of  on  another  ground.  At  the  point  where  plaintiff 
looked  for  a  train,  he  says  he  could  have  seen  the  head- 
light of  the  locomotive  at  a  distance  of  500  or  600  feet. 
It  is  uudisputed  that  the  head-light  was  burning.  He 
admits  that  when  he  got  within  20  feet  of  the  crossing, 
his  view  of  the  track  was  unobstructed  for  2,000  feet 
in  the  direction  the  train  was  approaching.  There 
does  not  appear  to  have  been  anything  to  distract  his 
attention.  On  his  own  statement,  he  deliberately  walked 
upon  the  railway  track  immediately  in  front  of  a  rap- 
idly moving  train,  that  he  might  have  seen  had  he 
exercised  the  slightest  care.  This  case  is  not  so  fav- 
orable in  its  facts  for  plaintiff  as  was  Sala  v.  Railway 
Co..  85  Iowa,  678,  52  N.  W.  664,  in  which,  under 
circumstances  somewhat  similar,  we  held  plaintiff  to 
be  negligent  as  a  matter  of  law.  There  was  nothing 
for  a  jury  to  pass  upon  in  this  case.  We  think  the  ac- 
tion ot  the  trial  court  was  right,  and  it  will  be  affirmed. 


Southern  Pac  Co. 

{Supreme  Court  of  California,  June  io,  iSgS.) 

Accident  at  Crossing— Negligence— Question  for  Jury.— The  rule 
is  that  neg-ligeace  is  a  question  of  fact  for  the  jury,  even  when  there 
is  no  conflict  In  the  evidence,  if  different  conclusions  upon  the  sub- 
ject can  be  rationally  drawn  from  the  evidence. 

Same— Contributory  Negligence  Per  Se,*— A  driver  of  a  vehicle, 
knowing  that  a  train  is  approaching  a  crossing  from  behind  a  hill, 

•See  note  at  end  of  case. 
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and  chargeable  with  notice  that  it  will  reach  the  croaaing-  at  about 
the  same  time  he  would  arrive  there  if  he  proceeded,  will  be  g'Uiltj 
of  contribntor^  negligence  aa  a  matter  of  law  if  he  attempts  to  crosa 
before  the  train  paases,  and  cannot  recover  if  injured  by  the  train 
while  makinff  auch  attempt  even  though  defendant  be  guilty  of 
negligence  in  failing  to  give  the  proper  signals. 

Appeal  by  defendant  from  Placer  county  superior 
court.     Heversed. 

J.  M.  Fulweiler,  for  appellant. 
Tabor  &  Tabor,  for  respondent. 

Temple,  J.  Action  for  damag'es  for  personal  in- 
juries resulting^  from  a  collision  with  a  west-bound  ^rain 
o£  defendant  at  a  private  crossing  about  one-half  mile 
west  of  Penryn.  Plaintiff  recovered  a  verdict  for 
S5,000.  The  appeal  is  from  the  judgment  and  from  a 
refusal  of  a  new  trial. 

It  is  contended  on  'this  appeal  that  upon  plaintiff's 
own  testimony,  and  conceding  to  him  all  disputed  points 
in  the  evidence,  and  also  that  defendant  was  guilty  of 
such  negligence  that  it  would  be  liable  if  plaintiff  were 
not  a]so  in  fault,  it  must  be  held  as  matter  of  law 
that  plaintiff  was  guilty  of  such  contributory  negli- 
gence that  he  cannot  recover.  The  rule  is  that  negligence 
is  a  question  of  fact  for  the  jury,  even  when  there  is 
no  conflict  in  the  evidence,  if  different  con- 
clusions upon  the  subject  can  be  rationally  f'^l'/'?."'™*- 
drawn  from  the  evidence.  This  proposition  tlmtiM i*r  Ji^ 
has  been  frequently  declared  by  this  court. 
Fefnandes  v.  Case,  52  Cal.  45  ;  McKeever's  Case,  59 
Cal.  294 ;  Chedster's  Case,  59  Cal.  197 ;  House  v. 
Meyer,  100  Cal.  592,  35 Pac.  308.  The  rule  is  general, 
and' appellant  presents  a  very  long  list  of  cases  in 
which  the  rule  has  been  stated.  The  effect  of  all  is 
the  same.  If  but  one  conclusion  can  reasonably  be 
reached  from  the  evidence,  it  is  a  question  of  law  for 
the  court ;  but  if  one  sensible  and  impartial  man  might 
decide  that  the  plaintiff  had  exercised  ordinary  care, 
and  another  equally  sensible  and  impartial  man  that  he 
had  not  exercised  such  care,  it  must  be  left  to  the  jury. 
McKune  v.  Lumber   Co.,  110  Cal.    480,  42  Pac.    980. 
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Our  ideas  as  to  what  would  be  proper  care  vary  accord- 
ing* to  temperameat,  kaowledg'e,  and  experience.  A 
party  should  not  be  held  to  the  peculiar  notions  of  the 
■judg"easto  what  would  be  ordinary  care.  That  only 
can  be  regarded  as  a  standard  or  rule  which  would  be 
recognized  or  enforced  by  all  learned  and  conscientious 
judges,  or  could  be  formulated  into  a  rule.  In  the 
nature  of  things,  no  such  common  standard  can  be 
reached  in  cases  of  negligence,  where  reasonable  men 
can  reach  opposite  conclusions  upon  the  facts.  In  such 
cases  it  was  said  in  Mann  v.  Stock-Yard  Co.,  128  Ind, 
138,  26  N.  E.  819  :  "It  is  said  to  be  the  highest  effort 
of  the  law  to  obtain  the  judgment  of  12  men  of  the 
average  of  the  community,  comprising  men  of  learning, 
men  of  little  education, men  whose  learning  consists  only 
of  what  they  have  themselves  seen  and  heard,  the  mer- 
chant, mechanic,  the  farmer,  and  laborer,  as  to  whether 
negligence  does  or  does  not  exist  in  the  given  case." 
But  the  cases  arising  from  injuries  suffered  at  railroad 
crossings  have  been  so  numerous,  and  upon  certain 
points  there  has  been  such  absolute  accord,  that  what 
will  constitute  ordinary  care  in  such  a  case  had  been 
precisely  defined  ;  and,  if  any  element  is  wanting,  the 
courts  will  hold,  as  matter  of  law,  that  the  plaintiff 
has  been  guilty  of  negligence.  And,  when  injurj' 
results  which  might  have  been  avoided  by  the  use  of 
proper  care,  the  plaintiff  cannot  recover,  although  the 
defendant  has  also  been  guilty  of  negligence.  In  this 
special  case  the  amount  of  care  as  well  as  the  nature  of 
it  has  been  settled.  The  railroad  track  of  a  steam  rail- 
way must  itself  be  regarded  as  a  sign  of  danger,  and 
one  intending  to  cross  must  avail  himself  of  every 
opportunity  to  look  and  to  listen  for  approaching  trains. 
What  he  must  do  in  such  a  case  will  depend  upon  cir- 
cumstances. If  the  view  of  the  track  is  obstructed, 
he  should  take  greater  pains  to  listen.  If,  taking  these 
precautions,  he  would  have  seen  or  heard  the  approach- 
ing train,  the  very  fact  of  injury  will  raise  a 
presumption  that  he  did  not  take  the  required  precau- 
tions. 
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In  this  case  the  plaintiff  knew  that  the  train  was 
near.  He  had  resided  for  four  years  .  within  200  feet 
of  the  crossing  where  he  was  injured.  Im- 
mediately before  reaching  the  crossing-,  the  JgK^iJSSSi. 
track  passes  through  a  cut,  some  15  feet  Jtru. 
deep,  for  a  distance  of  between  600  and  700 
feet.  Plaintiff  saw  the  freight  train  at  Penryn  before 
he  started  home,  and  knew  it  was  waiting  there  for  the 
eastern-bontid  passenger  train.  From  Penryn  it  is  1,630 
feet  to  the  whistling  post,  and  1320  feet  from  the  post  to 
the  crossing.  It  is  a  steep  down  grade  of  about  115  feet 
to  the  mile,  and  the  train  passes  down  by  gravity,  con- 
trolled by  the  brakes.  The  road  passes  near  the  railroad 
until  about  450  feet  from  the  crossing,  from  which,  as 
plaintiff  testified,  it  meanders  around  a  hill.  When 
plaintiff  was  about  half  way  to  the  whistling  post,  he 
met  an  eastern-bound  train  ;  and,  when  from  15  to  20 
rods  below  the  whistling  post,  he  heard  the  "toot" 
which  indicated  that  the  freight  train  had  started. 
At  that  time  he  was  certainly  more  than  1,000  feet 
from  the  crossing,  measured  along  the  railroad  track. 
He  proceeded  along  until  within  about  450  feet  of  the 
crossing,  looking  all  the  time  for  the  train.  At  that 
point  he  could  see  about  300  feet  above  the  whistling 
post,  and  the  train  was  not  in  sight.  From  that  place 
he  turned  to  go  down  and  around  the  hill,  and  lost 
sight  of  the  track.  He  proceeded  at  the  rate  of  from 
six  to  seven  miles  an  hour,  until  within  about  three 
rods,  whence  he  proceeded  on  a  walk  to  the  crossing. 
He  could  see  from  the  eminence  from  whence  he  had 
the  last  sight  of  the  track  that  at  that  time  the  train  was 
not  within  1,620  feet  of  the  crossing,  and  would  have 
tn  make  that  distance  while  he  was  going  450  feet ; 
that  is,  he  would  have  known  these  facts  had  he  known 
the  precise  distances,  and  these  he  did  not  know.  He 
could  only  estimate.  Nor  did  he  know  bow  rapidly 
the  tnuB  would  move.  The  engine  driver  thought  he 
did  mov£  at  about  the  rate  of  12  mites  an  hour,  but 
plaintiff-  cottld  not  kmow  that  it  was  not  moving  at  a 
11  (N  3)  A  4  E  R  Cas— 7 
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rate  exceeding  20  miles  an  hour.  Had  the  distances 
been  known  and  also  the  speed  of  the  train,  it  would 
have  been  a  nice  calculation  to  determine  which  could 
reach  the  crossing  first.  As  a  matter  of  fact,  they 
reached  there  at  about  the  same  time,  though  plaintiff 
might  have  escaped  "by  the  skin  of  his  teeth"  had 
not  his  horse,  startled  by  the  sudden  appearance  of  the 
engine,  stopped  at  the  track. 

Now,  if  the  plaintiff  had  the  train  in  mind,  as  he 
says  be  did,  he  knew  that  it  was  at  hand,  and  could 
not  be  more  than  a  few  seconds  away,  and  might  be, 
as  the  event  proved.  It  was  a  most  reckless  race  with 
death,  and,  if  it  does  not  present  a  case  free  from  doubt, 
such  a  case  cannot  be  imagined. 

Plaintiff  must  have  been  more  than  1,000  feet  from 
the  crossing  when  be  heard  the  signal  that  the  train 
had  started.  He  was  familiar  with  the  running  of  the 
train.  When  the  signal  referred  to  was  given,  the 
train  was  already  out  of  the  siding,  on  the  main  track, 
and  the  switch  had  been  adjusted.  The  distance  from 
the  siding  to  the  crossing,  by  actual  measurement, 
was  2,980  feet.  He  knew  the  train  came  down  more 
silently  because  of  the  steep  grade,  where  no  use  of 
steam  was  required.  It  passed  through  the  deep  cut, 
where  the  sound  would  be  deadened.  One  of  the  plain- 
tiff's witnesses  described  how  startlingly  it  appeared 
at  the  crossing,  as  though  it  came  out  of  the  ground. 
He  had,  at  the  best,  but  to  wait  a  few  seconds  to  let 
the  train  pass.  Under  such  circumstances,  to  attempt 
to  anticipate  the  train  was  almost  an  act  of  madness. 
The  only  answer  to  this  is  that  defendant's  employees 
did  not  ring  the  bell  or  sound  the  whistle,  and  that  the 
fireman  was  not  at  his  place,  on  the  left  side  of  the 
engine.  The  argument,  of  course,  is  that,  if  the  sig- 
nals had  been  given,  plaintiff  might  have  heard,  and, 
not  hearing  them,  he  had  the  right  to  assume,  when 
about  to  make  the  crossing,  that  the  train  had  not  then 
reached  the  whistling  post  1,320  feet  above,  and  that 
the  fij-eman  might  have  seen  him  in  time  to  have  pre- 
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vented  the  accident  had  he  been  upon  the  lookout. 
It  may  be  admitted  that  all  this  was  culpable  negli- 
prence  on  the  part  of  defendant's  employees.  The  de- 
fense of  contributory  negligence  implies  that  defendant 
may  have  been  g'uilty  of  such  negligence  as  would 
justify  a  recovery  by  the  plaintiff  if  he  were  not  also 
in  fault.  This  is  no  argument,  therefore,  against  the 
position  of  the  defendant. 

The  case  is  not  within  the  rule  laid  down  in  Esrey 
-.'.  Southern  Pac.  Co.,  103  Cal.  541,  37  Pac.  500. 
Doubtless,  notwithstanding  the  negligence  of  a  plain- 
tiff has  put  him  in  peril,  yet  if  his  danger  is  perceived 
by  the  defendant  in  time,  so  that  by  the  exercise  of 
ordinary  diligence  on  his  part  injury  can  be  avoided, 
the  defendant  will  be  held  for  the  injury.  But  that 
is  based  upon  the  fact  that  a  defendant  did  actually 
know  of  the  danger  ;  not  upon  the  proposition  that  he 
would  have  discovered  the  peril  of  the  plaintiff,  but 
for  remissness  on  his  part.  Under  this  rule,  a  defend- 
ant is  not  liable  because  he  ought  to  have  knewn. 
The  judgment  and  order  are  reversed,  and  a  new  trial 
ordered. 

We  concur  :     McFarlamd,  J. ;  Henshaw,  J. 


Crossing  in  Front  of  Approaching  Train — Contributory  Negli- 
gence.— See  Bnrnett  v.  Eastern  &  A.  R.  Co..  10  Am.  &  fiflg-.  R.  Cas., 
N.  S.,  469,  and  note,  p.  471 ;  Southern  Ry.  Co.  s.  Blake,  10  Am.  & 
Eng,  R,  Cas.,  N.  S,,  472;  Chicago  &.  W,  I.  R,  Co.  v.  Ptacek,  10  Am. 
A  Eng.  R.  Cas.,  N.  S.,  481,  and  nole,  p.  484  ;  State  v.  Cumberland  & 
P.  K.  Co.,  10  Am.  &.  Eng.  R.  Gas.,  N.  S.,  511,  and  note,  p.  518. 
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(Supreme  Court  of  North  Carolina,  May  17, 18^8.) 

Injury  to  Podettrian  on  Track  in  Street— Contributory  Negligence 
— Instructions. — A  persoii  walking  for  his  own  convenience  on  a 
railroad  track  in  a  street,  which  was  titled  by  tracks  and  with  the 
risks  of  which  he  was  familiar,  saw  an  eng-ine  approaching:,  and 
stepped  ofF  that  track  and  went  upon  another,  not  stopping:  in  the 
intervening  space  which  was  used  by  the  public,  as  he  desired  to 
avoid  the  steam  escaping  from  the  engine,  and  was  struck  and 
injured  by  a  box  car,  which  he  believed  to  be  stationary,  backing 
along  the  second  track.  Held,  that  an  iastructioa  upon  the  ques- 
tion of  contributory  negligence,  which  ignored  the  fact  that  more 
than  ordinary  care  for  the  safety  of  the  public  at  such  dangerous 
point  was  due  from  the  railroad  company,  was  properly  refused. 

Petition  by  defendant  for  rehearing. 

Burvjell,  Walker  &  Cansler,  for  petitioner. 
G.  F.  Bason,  J.   W.   Keerans,  and  A.  B.  Andre'n.s, 
Jr.,  for  defendant. 

Montgomery,  J.  After  hearing  additional  argu- 
ment  in  this  case,  and  after  a  more  thorough  investiga- 
tion of  the  precedents,  we  feel  satisfied  that  a  new 
trial  ought  not  to  have  been  ordered  when  the  case  was 
first  before  the  court, — reported  In  120  N.  C.  551,  26 
S.  E.  815.  The  facta  are  set  forth  in  detail  in  the 
reported  case.  The  second  issue  was  as  to  whether  or 
not  the  plaintiff  contributed  to  his  own  injury.  His 
honor  refused  to  give  an  instruction  on  that  issue 
which  was  in  these  words  :  "If  the  jury  believe  that 
plaintiff  would  have  been  safe  if,  after  stepping  from 
the  Seaboard  track,  he  had  stopped  in  the  space  between 
that  track  and  the  defendant's  track,  it  was  negligence 
for  him  to  go  further  and  place  himself  on  defendant's 

<See  reported  case  6  Am.  ft  Bng.  R.  Cas.,  N.  8.,  693. 
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track,  and  the  answer  to  the  aecond  issue  should  be, 
'Yes.'  "  For  the  refusal  of  his  honor  to  give  that 
instruction,  this  court  granted  a  new  trial.  His  honor's 
ruling  ought  to  have  been  sustained.  If  the  plaintiff 
had  been  walking  at  night  on  the  railroad  track,  on 
which  persons  were  accustomed  to  walk,  at  a  place  not 
used  for  such  purposes  as  the  railroad  company  was 
using'  the  place  for  where  the  plaintiff  was  in jur^,  and 
the  plaintiff  had  been  hurt  in  a  collision  with  a  car 
which  was  being  shoved  backwards  without  a  light  on 
the  car,  or  without  sufficient  lights  on  the  streets,  or 
without  ringing  the  bell  of  the  engine  propelling  the 
car,  he  would  have  been  entitled  to  recover  for  the 
injury,  unless  he  saw  the  car,  or  could  have  seen  it, 
and  failed  to  get  off  the  track.  The  company's  negli- 
gence in  such  a  case  would  be  continuing,  and  the 
proximate  cause  of  the  injury.  But  at  the  place  where 
the  plaintiff  was  injured, — a  section  of  A  street,  between 
Fifth  and  Trade,  used  by  two  railroad  companies, 
with  four  tracks,  for  receiving  their  trains,  ahiftihg 
their  cars,  and  as  a  freight  depot, — ^the  danger  to  dll 
persons  who  might  go  to  that  point  would  be  increased, 
as  a  matter  of  course  ;  and  the  effect  of  the  former 
decision  in  this  case  was  to  hold  the  plaintiff  to  a  greater 
d^ree  of  care  because  of  his  presence  there  at  that 
time.  We  failed,  however,  to  require  on  the  part  of 
the  company  a  greater  and  proportionate  degree  of 
care  in  managing  its  trains  there  than  at  Other  points. 
In  the  reported  case  the  court  said,  "The  use  to  which 
the  street  was  put  was  a  standing  warning  to  pedes- 
trians to  be  most  careful  when  they  undertook  to  walk 
through  it. ' '  While  that  was  correct,  yet  the  company 
ought  to  have  been  held  responsible  for  a  correspond- 
ing degree  of  increased  care  for  the  safety  of  those 
persons  who  might  be,  and  who  had  a  right  to  be,  in 
that  place  of  more  than  ordinary  risk.  The  trial  was 
properly  conducted,  in  all  respects,  below,  and  the 
order  granting  a  new  trial  is  revoked.  The  judgoteot 
of  the  court  below  is  affirmed. 
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Douglas,  J.  (concurriag).  As  I  concurred  in  the 
judgment  of  this  court,  reported  in  120  N.  C.  551,  26 
S.  E.  815,  I  think  it  proper  to  say  that,  after  a  more 
careful  consideration  of  the  principles  involved,  I  fully 
concur  in  the  present  opinion  of  the  court,  holding' 
that  there  was  no  error  in  the  trial  below.  As  my 
opinion  then  was  erroneous,  I  am  g-lad  to  correct  the 
error  at  the  earliest  possible  moment,  to  prevent  its 
becomingf  incorporated  in  the  jurisprudence  of  our 
state.  It  is  true  that  this  court  will,  on  rehearing, 
reverse  its  deliberate  judgment  only  for  the  gravest 
reasons,  because  it  stands  as  a  decided  case  ;  but  when 
the  petition  appeals  to  the  conscience  of  the  court, 
while  a  rehearing  is  a  matter  of  legal  discretion,  it  is 
of  moral  right.  As  said  by  Judge  Pearson,  ^os/w- 
dicum,  in  his  dissenting  opinion  in  Gaskill  v.  King,  34 
N.  C.  223  :  "Let  a  case  be  taken  as  settling  the  kw, 
prima  facte;  but,  if  it  is  shown  not  to  be  supported 
by  the  principle  and  the  'reason  of  the  thing,'  let  it  be 
overruled, — the  sooner  the  better  ;  for,  if  the  error  is 
allowed  to  spread,  it  may  insinuate  itself  into  so  many 
parts,  and  become  so  much  ramified,  aa  to  make  it 
impossible  to  eradicate  it  without  doing  more  harm 
than  good.  But,  if  the  seed  has  not  spread  too  much, 
pull  it  up  and  throw  it  away."  The  two  railway 
companies  had  taken  possession  of  part  of  a  public 
street,  on  which  they  had  laid  four  tracks,  not  for  the 
convenience  of  the  public,  but  purely  for  their  own 
benefit.  The  plaintiff  was  not  a  trespasser,  nor  even 
a  licensee.  He  was  there  by  right, — fully  as  much  so 
as  the  defendant.  If  the  defendant  had  increased  the 
danger  of  traveling  a  public  highway  by  its  own  act, 
it  had  by  that  act  imposed  upon  itself  a  greater  degree 
of  care.  It  cannot  be  heard  to  say  that  it  has  made 
the  highway  so  dangerous  as  to  impose  upon  the  plain- 
tiff so  high  a  degree  of  care  as  practically  to  defeat 
his  recovery,  no  matter  how  great  its  own  negligence. 
The  plaintiff  was  between  the  tracks,  on  the  usual 
walk,  and  stepped  upon  the  adjoining  track  to  avoid 
the  escaping  steam  of  an  engine,  which,  of  course, 
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drowned  any  ordinary  sound.  He  testified  that  he 
saw  the  car  that  struck  him,  but  did  not  think  it  was 
moving,  as  no  bell  was  being  rung,  and  no  light  was 
on  the  car.  The  jury  apparently  believed  him.  Under 
these  circumstances,  we  must  a£Erm  the  judgment 
below,  or  overrule  our  own  decisions  in  the  cases  of 
Hinkle  V.  Railroad  Co.,  13  S.  E.  884 ;  Lloyd  v.  Rail- 
road Co.,  24  S.  E.  805;  Stanley  f.  Railroad  Co..  27 
S.  E.  27  ;  and  Purnell  v.  Railroad  Co.,  39  S.  E.  953. 
The  charge,  of  the  court  was  full,  and  presented  the 
case  to  the  jury  fairly  and  intellig^ibly.  The  facts 
were  found  by  them  under  proper  instructions,  and  I 
now  see  no  reason  to  disturb  their  verdict. 

Faircloth,  C,  J.,  and  Clark,  J.  (dissenting). 
We  think  the  former  opinion  in  this  case  (120  N.  C. 
551,  26  S.  E.  815)  was  correct. 


West  Virginia  &  P.  R.  Co. 

{Supreme  Court  of  AppeaU  of  West  Virginia.,  ApHl  i,  189S.) 

Carrier*  as  Warehousemen.* — A  railroad  cotnpaoy  ia  still  under 
liability  for  a  reasonable  time  as  a  commoa  carrier  while  the  g-ooda 
are  in  the  warehouse,  but  after  such  time  it  is  only  under  liability 
as  a  warehouseman. 

Same— Due  Diligence  in  Removing  Qoods.— What  is  a  reasonable 
time  for  removal  of  goods  by  the  consignee  from  a  railroad  ware- 
house is  a  question  of  fact,  under  all  the  circumstances,  for  the 
jury  J  bnt,  where  the  facta  are  clear  and  undisputed,  it  is  a  question 
of  law  for  the  court. 

Sante. — A  consignee  must  promptly  and  diligently  remove  the 
roods  in  a  reasonable  time  after  arrival,  without  regard  to  distance 
from  the  depot,  or  the  means  of  removal  or  convenience  of  the  Con- 
ainiee,  else  the  carrier  will  cease  to  be  further  liable  as  carrier. 

Same— Notice  to  Consignees.*— A  railroad  company  is  not  re- 
quired to  give  notice  to  consignee  of  the  arrival  of  the  goods,  but  he 
must  look  out  for  their  arrival,  and  remove  them  from  the  warehouse 

e  notes  at  end  of  case. 
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witbln  a  reaaooable  time  after  arrival,  and,  if  lie  does  not  after 
such  time,  the  company  is  liable  only  as  warebousemaa,  not  as 
carrier.  The  consignee  is  not  entitled  to  a  reasonable  time  to  g^et 
knowledge  of  arriv^  and  another  reasonable  time  for  removal. 

Same — Notice  to  Agent.^A  drayman  authorized  to  baul  a  mer- 
chant's goods  from  the  depot  is  not,  from  that  consideration  merely, 
an  agent  whose  knowledge  of  arrival  of  goods  will  be  notice  to  the 
merchant. 

Bills  of  Lading — Contracts  Limiting  Liability.* — A  contract  or  clause 
in  a  bill  of  lading  limiting  tbe  liability  of  a  common  carrier  or  ex- 
empting it  is  valid,  provided  it  U  based  on  valnable  consideration, 
and  does  not  so  limit  or  exempt  from  liability  for  negligence  of  the 

Destruction  of  Ooods  in  Warehouse— Liability  of  Railroad  Company. 
— Where  goods  stored  in  a  railroad  warehouse  are  called  for  by  tbe 
consignee,  and  he  is  informed  by  an  agent  that  they  have  not  ar- 
rived, which  prevents  their  removal,  and  they  are  destroyed  by  the 
burning  of  tbe  warehouse,  the  company  is  liable. 
(Syllabus  by  the  Court). 

Erkob  by  defendant  to  Braxton  county  circuit 
court.     Affirmed. 

John  Brannon,  for  plaintiff  in  error. 
W.  E.  R.  Byrne  and  H.  B.  Black,  for  defendant  in 
error. 

Brannon,  P.  In  an  action  before  a  justice  in  Brax- 
ton county,  Berry  &  Son  recovered  a  judgment  against 
cuaiuM  ^^*  West  Virjfinia  &  Pittsburg  Railroad 

Company,  and  on  appea]  the  case  was  tried 
by  a  jury,  and  the  plaintiffs  recovered  a  judgment 
against  the  company,  which  has  been  brought  here  by 
writ  of  error.  The  action  was  to  recover  (Umages  for 
the  destruction  of  a  roll  of  carpet  in  the  burning  of  the 
company's  warehouse  at  Sutton.  As  the  fire  is  not  to 
be  attributed  to  the  negligence  of  the  company,  the 
question  at  once  arises  whether  the  company  is  to  be 
judged  by  the  law  of  common  carriers  or  not,  for  the 
law  makes  a  common  carrier  an  insurer  of  the  goods 
against  everything  except  the  act  of  God,  the  public 
enemy,  or  the  conduct  of  the  owner,  or  from  the  nature 
and  character  of  the  property  (McGraw  v.  Railroad 
Co.,  18  W.  Va.  361);  whereas  a  warehouseman,  who 
is  a  mere  bailee,  can  be  made  liable  only  by  proof  of 
his  negligence.  The  question,  then,  is  one  which,  so 
'See  notes  at  end  of  case. 
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far  as  I  know,  has  never  been  decided  in  eitiier  of  the 
Virginias,  but  which  has  been  the  subject  of  elaborate, 
able,  and  refined  discussions  in  the  gfreat  courts  of  the 
country,  and  upon  it  those  courts  have  widely  difEered. 
'So  close  is  the  question,  so  well  defended 
has  been  each  side,  that  it  is  very  difficult  to  ta2«„':'*'"" 
decide  which  is  the  more  log-ical  view.  The 
question  is  this:  When  a  railroad  company  has  trans- 
ported goods  from  the  point  of  shipment  to  the  point  of 
delivery,  and  has  unloaded  them  from  its  cars,  and 
deposited  them  in  its  warehouse,  is  it  still,  while  the 
goods  are  in  the  warehouse,  bound  by  the  law  applicable 
to  common  carriers  as  it  was  during  the  transit,  or  did 
its  liability  under  that  law  cease  the  moment  the  goods 
reached  destination,  and  were  removed  from  the  car? 
I  hold  that,  after  the  removal  from  the  car,  for  a  rea- 
sonable time,  the  company  yet  remains  bound  by  the 
law  of  common  carrier,  and  after  the  expiration  of  such 
reasonable  time  it  ceases  to  be  bound  by  that  law  of 
bailment.  I  hold  that  the  court  should  construe  the 
contract  to  be  one  by  which  the  carrier,  under  the  law 
of  carriers,  undertakes  to  carry  goods  from  the  point 
of  shipment  to  the  point  of  destination,  and  deliver  them 
to  the  consignee  within  a  reasonable  time  after  arrival, 
and  to  preserve  them  after  arrival  during  that  reason- 
able time  in  a  warehouse  after  unloading  them  from  the 
cars,  and  so  preserve  them  still  under  the  same  law  of 
common  carrier.  So  theparties  really  meant  and  un- 
derstood the  contract.  They  did  not  mean — certainly 
the  shipper  did  not  mean — that  between  shipment  and 
delivery  the  relation  of  the  parties  should  be  changed 
by  converting  the  carrier  into  a  warehouseman.  The 
common  sense  of  the  contract  makes  it  one  contract 
under  one  rule  of  law,  and  does  not  split  it  into  two 
contracts  governed  by  different  principles  of  law.  And 
with  me  public  policy  operates  very  strongly  in  solving 
the  vexed  question.  That  policy,  for  high  public  pur- 
poses of  safety  to  the  owners  of  property  passing  over 
the  railroads  and  other  means  of  transportation,  exacts 
the  most  ri^d  liability  of  common  carriers,  makes  them 
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insurers,  and  courts  should  be  very  slow,  when  they 
know  the  necessity  of  the  enforcement  of  this  public 
policy,  to  render  decisions  abating  from  the  liability 
imposed  upon  common  carriers  by  the  law.  In  our 
days,  more  than  ever  before,  railroads  and  other  common 
carriers  have  become  almost  a  part  of  the  povernment, 
as  they  perform  such  vastly  important  public  functions 
in  the  business  of  orj^anized  society  ;  and,  while  the 
courts  should  do  them  justice,  they  should  not  release 
them  from  le^;al  liability  upon  mere  abstract  refine- 
ments. It  is  a  refinement  to  say  that  this  company 
was  under  the  liability  of  common  carrier  from  Phila- 
delphia to  Sutton,  but  that  when  it  moved  this  bale  of 
carpet  from  its  cars  upon  its  platform  that  liability 
instantly  ceased,  and  it  became  subject  to  a  lessened 
decree  of  lefi;al  responsibility.  It  seems  technical  and 
unjust  to  the  shipper  unless  that  shipper  delays  to  call 
for  his  goods  beyond  a  reasonable  time,  and  thus  be- 
comes, in  the  eye  of  the  law,  himself  involved.  The 
argument  has  been  made  that  the  shipper  should  be  at 
the  station  to  receive  his  goods  instantly  on  arrival  and 
that  the  warehouse  is  made  for  his  benefit  to  preserve 
his  goods,  and  not  for  the  benefit  of  the  railroad  com- 
pany, and  therefore  the  shipper  should  excuse  the 
carrier  from  the  rigid  liability  of  carriers  so  soon  as 
the  goods  leave  the  car  doors.  But  this  argument  is 
surely  not  tenable.  The  company  cannot  keep  goods 
in  cars,  because  the  cars  are  needed  elsewhere  for  its 
business.  It  cannot  conveniently  separate  and  deliver 
numerous  articles  piled  in  the  cars  as  they  are  called 
for.  It  cannot  obstruct  its  tracks  with  standing  cars. 
Goods  must  sometimes  be  kept  for  weeks  before  deliv- 
ery, and  other  goods  must  be  detained  for  payment  of 
freig^ht.  The  warehouse  is  indispensable  to  the  com- 
pany for  its  own  necessary  purposes,  and  in  no  just 
sense  is  it  maintained  for  the  sole  benefit  of  shippers, 
so  as  to  enter  as  an  element  against  them  in  the  ques- 
tion whether  as  to  goods  stored  in  it  the  carrier  is 
yet  a  carrier  or  a  warehouseman.  Nor  can  it  be  a 
duty  of  the  shipper  to  be  at  the  depot  on  arrival  of 
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his  goods.  There  is  no  certainty  as  to  time  of  arrival, 
and  this,  not  from  the  shipper  s  fault,  but  from  the 
fault,  if  any  fault  there  be,  of  the  company.  No 
schedule  of  freight  trains  will  afford  the  shipper  any 
certain  guide,  as  they  are  so  irregular.  In  long  tran- 
sits, and  over  connecting  lines,  the  shipper  cannot 
even  guess  as  to  time  of  arrival.  To  require  him  to 
be  at  the  depot,  or  suffer  for  failure  to  be  there,  would 
charge  to  him  the  fault  of  the  company  in  delays.  I 
say  that  we  can  draw  no  logical  difference  between 
the  warehouse  and  the  car  as  to  the  character  of  the 
liability  of  the  company.  They  are  both  necessary 
instruments  in  the  performance  of  the  function  of 
transportation  and  delivery,  both  of  which  are  duties 
assumed  by  the  company.  I  think  that  the  discussion 
of  this  subject  in  the  latest  and  very  valuable  work  on 
Railroads  by  Elliott  (volume  4,  §  1527)  is  a  clear,  strong 
presentation  of  the  subject.  He  takes  the  view  in 
result  above  expressed.  Such  is  the  great  weight  of 
authority.  It  is  clearly  and  succinctly  stated,  also, 
in5Am.&Eng.Enc.Law,264.  SeeHutch.Carr.  §367. 
Thus  I  conclude  that  the  defendant  cannot  be  relieved 
from  liability  on  the  theory  that  its  liability  as  com- 
mon carrier  had  ceased. 

I  have  stated  above  that  the  carrier  continues  liable 
as  such  for  a  reasonable  time  after  the  arrival  of  the 
goods.  The  question  what  is  a  reasonable 
time  cannot  be  definitely  fixed  by  hours.  Ki.ri'JJ'toJiu. 
Hutchinson  on  Carriers,  §  377,  says  that 
the  reasonable-  time  in  which  to  remove  the  goods  will 
be  such  as  would  enable  the  consignee,  if  living  in  the 
vicinity  of  the  place  of  deliverv,  to  remove  them  in 
the  ordinary  course  and  in  the  usual  hours  of  business, 
and  that  this  time  will  not  be  varied  to  suit  the  distance 
at  which  the  shipper  may  reside,  nor  his  convenience 
or  means  of  removal,  but  he  must  remove  the  goods 
with  diligence  after  he  is  informed  of  their  arrival, 
and  must  provide  ample  means  to  do  so.  This  is  the 
case  even  under  the  rule  that  the  carrier's  liability 
does  not  cease  until  a  reasonable  time  after  the  arrival 
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of  the  floods.  The  duty  of  the  consignee  to  take  the 
goods  away  is  as  imperative  as  the  duty  of  the  carrier 
to  deliver  them.  He  caunot,  at  his  option,  continue 
tbe  stringent  liability  of  the  carrier,  but  must  act 
promptl}',  and,  if  he  does  not,  the  liability  of  the  car- 
rier as  an  insurer  ends.  Of  course,  I  am  not  to  be 
understood  as  saying  that,  after  such  reasonable  time, 
no  liability  whatever  rests  on  the  railroad  company. 
I  mean  only  that  its  liability  as  carrier  ends,  and  that  it 
then  becomes  liable  only  as  bailee.  T<irben  v.  Shipping 
Co.  (N.  Y.  App.)  17  N.  E.721.  See  5  Am.  &  Eng. 
Enc.  Law,  270.  What  is  a  reasonable  time  is  largely 
a  question  of  fact,  dependent  upon  the  circumstances, 
to  be  decided  by  t4e  jury.  If  the  facts  are  accurate 
or  undisputed,  it  is  a  question  of  law  ;  otherwise  it  is 
a  jury  question.     Id. 

Is  it  a  duty  of  the  railroad  company  to  give  notice 
of  tbe  arrival  of  goods?  Some  authorities  say  that 
it  is  as  to  persons  living  in  the  vicinity  of 
tailnMf*"'  the  depot;  but  the  better  authorities,  and 
the  reason  of  the  matter,  declare  that  it  is 
not  incumbent  upon  the  railroad  to  give  such  notice. 
Why  ?  While  the  consignee  need  not  be  at  the  depot 
to  take  his  goods  at  the  moment  of  arrival,  and  the 
law  retains  the  railroad  company  under  the  liability  as 
carrier  for  a  reasonable  time,  yet  it  does  not  tndefiuitelv 
hold  it  under  this  high  degree  of  liability,  but  requires 
the  consignee  to  keep  a  lookout  for  the  arrival  of  his 
goods  by  adopting  such  means  as  may  be  expected  to 
inform  him  of  their  arrival.  No  notice  from  the  com- 
pany is  necessary.  Railroad  Co.  v.  Carter,  165  111. 
570,  46  N.  E.  374  ;  4  Elliott,  R.  R.  §  1527  ;  Ror.  R.  R. 
1289 ;  2  Redf.  R.  R.  §  175,  point  4.  Railroad  Co.  v. 
Morehead,  5  W.  Va.  293,  seems  to  hold  that  notice  is 
necessary,  but  it  seems  against  the  better  authorities, 
and  based  on  exceptional  circumstances  on  account  of 
inability  to  deliver  at  the  point  of  destination.  I  re- 
mark that  the  provisions  of  Code,  p.  550,  refer  not  to 
notice  of  arrival  of  goods,  but  tl^t  notice  which  is 
requisite  to  enable  a  railro^  company,  after  tbe  tofpse 
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of  24i  honra  from  the  arrival  of  the  goods,  to  charge 
storage  tberefor.  The  consignee  is  not  entitled  to  a 
reasonable  time  to  obtain  knowledge  of  arrival  of  the 
goods,  and  then  another  reasonable  time  to  remove  the 
gooda.  It  we  hold  that  the  carrier  is  under  obligation 
to  give  notice,  then  the  conatgnee  would  have  a  reason- 
able time  after  notice  to  remove  the  goods  ;  but  if  we 
hold;  in  the  absence  of  usage,  that  it  is  not  necessary 
that  the  railroad  should  give  notice  of  arrival,  it  follows 
that  the  consignee  has  a  reasonable  time  after  arrival 
in  which  to  remove  the  gooda.  The  goods  arrived 
about  5  o'clock  p.  m.  on  the  9th  of  April,  and 
were  burned  on  the  9th  or  10th.  The  jury  found  that 
a  reasonable  .time  had  not  elapsed  after  arrival  in  which 
the  goods  should  have  been  taken  away  in  this  in- 
stance, to  far  as  its  verdict  is  based  upon  that  question, 
and  I  cannot  say  that  the  time  was  beyond  a  reason- 
able time.  In  my  vtew.if  that  time  was  a  reasonable  time, 
it  is  not  material  when  within  that  time  the  plaintiffs 
knew  of  the  arrival  of  the  goods,  because  the  entire 
time  is  not  longer  than  a  reasonable  time.  We  would 
infer  from  some  books  that  the  consignee  has  a  rea- 
sonable time  after  notice,  but  I  hold  that  the  reasonable 
time  commences  from  arrival.  Where  the  party  is 
present  on  the  arrival,  or  gets  early  notice  of  arrival, 
that  fact  enters  as  an  important  element  in  the  decision 
of  what  is  a  reasonable  time  for  removal,  as,  having 
notice,  he  should  proceed  promptly  to  consummate  the 
removal ;  but  he  has  a  reasonable  time,  notice  or  no 
notice,  after  arrival  of  the  goods  to  effect  their  removal. 
There  is  controversy  in  this  case  as  to  notice  to  the 
plaintiff  of  the  arrival  of  the  goods,  and  that  involves 
a  question  of  some  importance.  A  drayman,  who  was 
in  the  habit  of  banling  goods  for  the  plaintiffs,  who 
weix  merchants  doing  business  at  Sutton, 
knew!  distinctly  of  the  arrival  of  this  carpet  UJitT'*'"*'* 
on,  the  evenit^  of  tlie  9tb.of  April,  but,  as 
it.  was  TBftimg,  declined  to  take  it ;  and  the  question 
).>np  wlMther  noti^etobim  is. notice: to  tfaeplain- 
I]  l^d  that  it  ift.  oQfc.     It  would  be  agoing,  very 
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far  to  say  that  a  drayman,  who  was  authorized  merely 
to  haul  g^oods  from  the  depot  to  the  store,  is  an  ^£601 
vested  with  the  authority  to  receive  notice  to  affect 
his  employer,  and  change  that  employer's  relation  to 
the  carrier  as  to  the  extent  of  the  carrier's  responsibility. 
Never  did  the  merchant  intend  to  constitute  him  an 
agent  for  such  serious  purpose.  "The  authority,  if 
it  existed  at  all,  must  find  its  source  in  the  intention 
of  the  principal,  whether  expressed  or  implied.  If 
that  intention  cannot  be  shown,  the  authority  cannot 
exist."  Mechem,  Ag.  177.  Such  an  agency  is  not 
to  be  so  lightly  created.  Under  the  finding  of  the 
jury  there  can  be  no  other  notice  considered  than  that 
received  by  the  plaintiffs  about  5  o'cloct  of  April  10th, 
— only  an  hour  before  the  closing  of  the  warehouse, — 
and  that  did  not  convict  the  plaintiffs  of  any  want  of 
reasonable  diligence  in  removing  the  goods. 

The  defendant  claims  exemption  by  reason  of  a 
clause  found  in  the  bill  of  lading  providing  that  the 
company  should  not  be  liable  for  any  loss 
»["• ''wim-j:  or  damage  to  the  carpet  by  fire  and  other 
iiruibjiitj.  specified  causes  beyond  its  control.  It  is 
claimed  that  this  can  have  no  effect  contrary 
to  the  law.  Such  special  provisions  cannot  excuse  a 
common  carrier  from  negligence.  No  stipulation  can 
excuse  it  from  liability  for  negligence,  because  it 
would  relax  the  diligence  and  obligations  of  common 
carriers  to  the  injury  of  the  public,  and  would  be 
against  public  policy.  5  Am.  &  Eng.  Enc.  Law,  288. 
This  court  has  not  denied  the  validity  of  the  contracts 
of  common  carriers  limiting  their  liability,  but  it  has 
held  that  they  cannot  exempt  from  negligence  of  the 
carrier.  Zouch  v.  Railway  Co.,  36  W.  Va.  524,  15  S. 
E.  185  ;  Brown  v.  Express  Co.,  15  W.  Va.  812  ;  Mas- 
lin  V.  Railroad  Co..  14  W.  Va.  180.  But  those  cases 
explicitly  state  that  there  must  be  a  valuable  consid- 
eration for  such  special  contracts,  and  such  I  under- 
stand to  be  the  general  law.  5  Am.  &  Eng.  Enc. 
Law,  298.  It  does  not  appear  that  there  was  any 
consideration  for  the  exemption  here  claimed,  by  way 


.y  Google 


CARRIERS— WAREHOUSEMEN 


of  reduced  freig^ht  or  otherwise,  so  as  to  make  said 
contract  work  any  result  in  this  case.  But  there  is 
one  fact  in  this  case  which  must  decide  it  aefainst  the 
railroad  company,  reg'ardless  of  when  its  liability  as 
carrier  ceased,  and  re^rdless  of  notice  or  diligence  on 
the  part  of  the  plaintiffs,  for  a  drayman  .called  for  this 
carpet  on  the  evening'  before  its  destruction  by  fire, 
and  was  told  by  an  assistant  agent  at  the  warehouse 
that  the  carpet  had  not  arrived.  But  for  this  fact,  it 
would  have  been  removed  and  saved.  The  law  seems 
to  be  very  well  settled  that  misinformation  given  by 
the  railroad  company  or  its  agents  to  the  consig-nee  as 
to  the  arrival  of  the  goods  will  bind  the  company,  even 
though  we  regard  it  as  only  resting  under  the  liability 
of  warehousemen,  when  such  information  prevents 
the  removal  of  the  goods.  4  Elliott.  R.  R,  §  1463  ; 
5  Am.  &  Eng.  Enc.  Law,  275 ;  2  Redf.  R.  R.  |  175, 
point  10  ;  Railroad  Co.  v.  Cotton,  95  Am.  Dec.  656. 

There  is  no  sign  of  a  plea  in  this  case,  and  we 
might  raise  the  question  whether  the  defendant  is 
entitled  to  have  the  points  made  by  him  considered, 
as  we  might  say  that  it  is  a  mere  inquiry  of  damages 
by  a  jury  in  the  absence  of  a  plea.  These  facts  lead 
us  to  the  affirmance  of  the  judg-ment. 


Carriers  of  Goods — When  Liability  as  Warehousemen  Begins. — 
There  ia  a  conflict  io  the  authorities  as  to  wlien  the  carrier's  Habil- 
itj  as  BQch  cea3eB  and  its  liability  as  warehouseman  only  attaches. 
One  class  of  cases,  adopts  what  is  known  as  the  Massachusetts 
doctrine. 

Massachusetts  Doctrine,— In  Thomas  v.  Boston,  etc.,  R.  Corp.,  10 
Met.  (Mass.)  477,  43  Am.  Dec.  444,  the  court  pointed  out  that  owin^ 
to  the  peculiar  character  of  railroads  and  the  large  business  done  by 
them,  personal  delivery  to  each  consignee  was  impracticable ;  that 
they  could  only  t>e  required  to  carry  the  goods  safely  to  the  station 
and  place  them  onthe  platform  or  in  awarehouse.  After  this,  "they 
have  done  all  they  agreed  to  do;  they  have  received  the  goods, 
have  transported  them  safely  to  the  place  of  delivery,  and,  the  con- 
signee not  being  present  to  receive  them,  have  unladed  them  and 
have  put  them  in  a  safe  and  proper  place  for  the  consignee  to  take 
them  away.  ■■■  The  liability  of  common  carriers  being  ended, 
the  proprietors  are,  by  force  of  law,  depositaries  of  the  goods,  and 
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are  bound  to  rCBaonable  diligence  in  the  custodj  of  them,  aJid  cOa- 
sequeatlj  areonlj  liable  to  the  owners  in  case  of  a  want  of  ordinarj 
care."  The  same  views  are  forcibly  expreaaed  by  Shaw,  C.  J.,  in 
thelater  case  of  Norway  Plains  Co.  v.  Boston,  etc.,  R.  Co.,  1  Gray 
(Mass.)  272,  61  Am.  Dec.  423.  See  also  Rice  f.  Boston,  etc.,  K. 
Corp.  98  Mass.  212  ;  Barron  v.  Eldredg:e,  100  Mass.  455,  1  A».  Rep. 
126;  Lane  i/.  Boston,  etc.,  R.  Co.,  112  Mass.  455;  Stowe  v.  New 
York,  etc..  R.  Co.,  113  Maes.  521 ;  Rice  f.  Hart,  118  Mass.  201,  19 
Am.  Rep.  433. 

In  Sessions  v.  Western  R.  Corp.,  16  Gray  (Mass.)  132,  after  a  por- 
tion of  the  g-oods  had  been  removed,  the  remainder  were  destroyed 
by  fire  while  in  the  company's  warehouse.  It  was  held,  following 
the  rule  above  stated,  that  the  company  could  be  held  only  as  a 
warehouseman.  See  also  Bassett  v.  Connecticut  River  R.  Co.,  145 
Mass.  129, 1  Am.  St.  Rep.  443  ;  Blaiadell  v.  Connecticut  River  R.  Co., 
145  Mass.  132. 

Georgia.. — The  Massachusetts  doctrine  prevails  in  the  absence  of 
a  different  custom  as  to  delivery.  No  notice  to  the  consignee  is 
nbcessary,  except  where  the  gixtds  arrive  out  of  time,  in  which  case 
notice  must  be  given  and  the  consignee  allowed  a  reasonable  time 
to  call  for  and  remove  them,  isee  Georg-ia  Code  g  2070 ;  Southwest- 
ern R.  Co.  V.  Felder,  46  Ga.  433,  11  Am.  Ky.  Rep.  419  ;  Western,  etc., 
R.  Co.  V.  Camp,  53  Ga.  596 ;  Almand  v.  Georgia  R.  etc.,  Co.,  95  Ga. 
775.  See  also  Rome  K.  Co.  K.  Sullivan,  14 Ga.  277;  Central  R.,  etc., 
Co.  p.  Anderson,  58  Ga,  393.  16  Am.  Ry.  Sep.  85;  Georgia  R.,  etc., 
Co.  V.  Thompson,  86  Ga.  327,  45  Am.  ft  Eng.  R.  Cas.  422,  note. 

///t'nci'i.^When  goods  have  arrived  at  their  destination,  it  is  the 
duty  of  the  carrier  to  unload  them  and  put  them  in  a  place  usually 
convenient  for  being  taken  away  by  The  consignee.  If  the  con- 
signee is  not  there,  they  must  be  stored  in  a  safe  warehouse,  there 
to  remain  until  called  for  or  until  the  lapse  of  a  reasonable  time. 
With  such  unloading  the  carrier's  liability  as  insurer  ceases,  and 
his  responsibility  thereafter  is  that  of  a  warehouseman  only. 
Whether  the  goods  are  Hunloaded  directly  into  a  warehouse  or  upon 
the  platform  does  not  alter  the  rights  of  the  parties.  Gregg  t.  Illinois 
Cent,  R.  Co.,  147  III.  550,  37  Am.  St.  Rep.  238,  affirming  M  111.  App. 
590 ;  Porter  v.  Chicago,  etc.,  R.  Co.,  20  111.  407,  71  Am.  Dec.  286  ;  Illi- 
nois Cent.  R,  Co.  v.  Alexander,  20  111.  23;  Davis  v.  M:chigan 
Southern,  etc.,  R.  Co.,  20  111.  412;  Illinois  Cent.  R.  Co.  v.  Friend,  64 
111.  303;  Richards  I'.  Michigan  Southern,  etc.,  R.  Co.  20  111,404; 
Chicago,  etc.,  R.  Co.  v.  Scott,  42  III.  132;  Vincent  v.  Chicago,  etc., 
R.  Co.,  49  111.  33  ;  Merchants'  Dispatch  Transp.  Co.  v.  Hallock,  64 
lU.  284  ;  Rothschild  v.  Michigan  Cent.  R.  Co.,  69  111.  164  ;  Chicago, 
etc.,  R.  Co.  V.  Sawyor,  69  III.  285,  18  Am.  Rep.  613  ;  Cahn  v.  Michi- 
gan Cent.  R.  Co.,  71  111.  96 ;  Merchants'  Dispatch,  etc.,  Co.  v,  Moore, 
SSIll.  138,  30  Am.  Rep.  541;  Chicago,  etc.,  R.  Co.  v.  Jenkins,  103 
lil.  599. 

But  the  liability  as  a  common  carrier  ceases  only  after  the  untoad- 
iog  of  the  goods.     Chicago,  etc.,  R.  Co.  v.  Bensley,  69  HI.  630-. 

7»rf*a««.— Cincinnati,  etc..  Air  Line  R.  Cto.  v.  McOool,  26Iod;  1*0  ; 
Bansemer  v.  Toledo,  etc.,  R.  Co.,  25  Ind.  434,  87  Am,  Dec  367.  See 
also  F^ttsburg.  etc.,  R.  Co.  v.  Nasb.  43  Ind.  423. 

/on/a.— Mohr  v.  Chicago,  etc.,  R.  Co.,  40  Iowa  579;  Frandtl  v. 
Dubnqne,  etc.,  K.  Co..  25  Iowa  60,  95  Am.  Dec.  769, 
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Rule  May  Vary  with  Character  of  Consignment. — In  Independence 
Mills  Co.  V.  Burline:ton,  etc.,  R.  Co.,  72  Iowa  535,  2  Am.  St  Rep.  258, 
32  Am.  &  Bng.  R.  Cas.  456,  the  conrt  by  Rothrock,  J.,  referring  to 
tbe  two  cases  just  cited,  said:  "The  principle  upon  which  these 
cases  were  determined  is  that  when  a  common  carrier  has  trans- 
ported the  property  to  its  destination  and  done  all  gf  the  acts 
pertaining'  to  the  carriage  of  the  goods,  his  liability  as  such  carrier 
ceases.  There  can,  however,  be  no  uniform  rule  aa  to  what  acts  are 
necessary  to  be  done  to  fulfil  the  carrier's  contract.  His  duties  must 
vary  according  to  the  nature  of  the  consignment.  In  the  cited  cases 
the  property  was  such  that  it  could  be  removed  from  the  care  and 
placed  in  an  ordinary  depot  warehouse.  But  in  the  case  at  bar  the 
grain  was  in  balk.  It  was  not  expected  by  the  parties  that  it  would 
be  removed  from  the  car  by  the  railroad  company  and  carried  into 
its  warehouse.  It  was  its  duty  to  place  it  in  such  a  position  on  its 
track  that  it  could  be  safely,  and  with  a  reasonable  deg-ree  of  con- 
venience, unloaded  by  the  plaintiff  ;  and  it  was  the  right  of  the 
plaintiff  to  refuse  to  unload  the  car  until  it  was  so  placed  ;  and  aa 
long  as  the  defendant,  in  obedience  to  its  obligation  as  a  common 
carrier,  was  required  to  move  the  car  upon  the  track,  its  liability  as 
&ach  common  carrier  did  not  cease."  See  also  State  v.  Creeden,  78 
Iowa,  556,  40  Am.  &.  Eng.  R.  Cas.  31. 

Missouri.— G^ahweil^t  v.  Wabash,  etc.,  K.  Co.,  83  Mo.  112,  25  Am. 
4  Eng.  R.  Cas.  403,  53  Am.  Rep.  558  ;  E.  O.  Stanard  Milling  Co.  v. 
White  Line  Cent.  Transit  Co..  122  Mo.  258,  61  Am.  A  Eng.  R.  Cas. 
185;  Rankin  v.  Pacific  R.  Co.,  55  Mo.  167;  Holtzclaw  v.  Duff,  27  Mo. 
395:  Cramer  v.  American  Merchants' Union  Express  Co.,  56  Mo. 
524 ;  Eaton  v.  St.  Louis,  etc.,  R.  Co.,  12  Mo.  App.  386  ;  Bergner  v. 
Chicago,  etc.,  R.  Co.,  13  Mo.  App.  499 ;  Kansas  City  Transfer  Co. 
V.  Neiswanger,  18  Mo.  App.  103  ;  Buddy  v.  Wabash,  etc.,  R.  Co.,  20 
Mo.  App.  206 (  Hartmann  rT  Louisville,  etc.,  R.  Co.,  39  Mo.  App.  88; 
Pindell  v.  St.  Louis,  etc.,  R.  Co.,  41  Mo.  App.  84.  Compare  Bell  v, 
St.  Louis,  etc.,  R.  Co.,  6  Mo.  App.  363. 

New  Jersey, — It  is  not  clear  what  the  doctrine  of  the  New  Jersey 
courts  is.  In  Morris  etc.,  R.  Co.  v.  Ayres,  29  N.  J.  L.  393,  80  Am. 
Dec,  215,  the  goods,  which  consisted  of  about  three  wagon  loads  of 
merchandise,  reached  their  destination  and  were  safely  warehoused, 
ready  for  delivery  to  the  consignee  upon  his  paying  the  freight  and 
signing  a  receipt  for  all  of  them.  The  plaintiff,  the  consignee, 
wanted  to  remove  the  goods  by  one  wagon  load  at  a  time,  and  offer- 
ed to  receipt  for  them  as  he  received  them,  but  this  was  declined 
because  a  regulation  of  the  company  required  a  receipt  for  all  goods 
before  delivery  of  any  part  of  them.  In  an  action  of  replevin  to 
recover  the  goods,  it  was  held  that  he  could  not  maintain  his  action. 
The  court,  by  Haines,  J.,  said  :  "Having  the  merchandise  in  good 
order  and  safely  stored  and  protected  from  the  weather  and  from 
trespassers.and  ready  for  delivery.allowing  a  reasonable  time  for  the 
Dirner  or  consignee  to  remove  them,  their  duty  aa  carrier  ceases  and 
they  are  no  longer  liable  as  carriers.  After  that  they  become  ware- 
honsemec,  with  the  liability  only  of  bailees  without  hire  and  respon- 
sible only  for  ordinary  neglect.  Citing  inter  alia  Van  Massachusetts 
cases  above  reviewed,  and  Powell  v.  Myers,  26  Wend.  (N.  Y.)  591. 
From  this  it  would  seem  that  the  Massachusetts  doctrine  prevails ; 
though  some  of  the  text-writers,  impressed  by  the  phrase  "allow- 
ing a  reasonable  time,"  etc.,  regard  this  decision  as  following  the 
11  ^N  s)  A  &  E  R  Cas— 8 
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New  Hampshire  rule.  See  3  Wood  on  Kailways  (ed.  1894)  1935  ; 
Uutchinsoti  on  Carriers,  g  370. 

North  Carolina.— Nea.l  v.  Wilmington,  etc.,  R.  Co.,  8  Jones  L.  (N. 
Car.)  482  i  Tnrrentine  v.  Wilminffton,  etc.,  R.  Co.,  100  N.  Car.  375, 
6  Am.  St.  Rep.  602,  See  also  Milliard  v.  Wilmington,  etc.,  R.  Co., 
6  Jonea  L,.  (N.  Car.)  343. 

Pennsylvania.— yLdZ.7ir\y  v.  New  York,  etc.,  R.  Co.,  30  Pa.  St.  247  ; 
Shenk  v.  Philadelphia  Steam  Propeller  Co.,  60  Pa.  St.  109,  100  Am. 
Dec.  541.  See  also  National  Line  Steamship  Co.  v.  Smart,  107  Pa. 
St.  492.  But  a  different  rule  obtains  as  to  express  companies ; 
they  are  bound  to  make  actual  delivery.  Union  Express  Co.  f. 
Ohleman,  92  Pa.  St.  323.  And  the  carrier  is  bound  to  ^ive  notice 
when  he  specially  contracts  to  do  so.  Tanner  v.  Oil  Creek  R.  Co., 
53  Pa.  St.  411. 

In  Eagle  v.  White,  6  Whart.  (Pa.)  505,  37  Am.  Dec.  434,  the  goods 
arrived  at  their  destination  about  dark  on  Saturday  evening-,  and  at 
the  request  of  the  consignee  the  car  containing  them  vas  run  on  to 
a  side  track  to  remain  until  Monday  morning,  at  which  time  the 
consignee  opened  the  car  and  found  that  some  of  his  goods  had  been 
stolen.     The  carrier  was  held  liable. 

Tennessee.— \d  Tennessee  the  Massachusetts  rule  prevails.  East 
Tennessee,  etc.,  S.  Co.  v.  Kelly.  91  Tenn.  699,  55  Am.  ft  Eng.  R. 
Cas.  621,  where  the  court,  by  Caldwell,  J.,  said:  "Discus- 
sion of  the  respective  considerations  upon  which  the  two  rules 
[the  Massachusetts  and  the  New  Hampshire  doctrines]  are  rested 
by  their  opposing  adherents  will  not  be  indulged  in  this  opinion, 
since  this  court  has  heretofore  adopted  the  Massachusetts  rule,  and 
no  sufficient  reason  for  changing  the  precedent  already  established 
is  perceived.  The  cases  of  Butler  v.  East  Tennessee,  etc.,  R.  Co., 
8  Lea  iTenn.)  32,  9  Ara.  &  Eng.  R.  Cas.  249,  and  Southern  Express 
Co.  V.  Kaufman,  12  Heisk.  (Tenn.)  165,  have  been  followed  in  sev- 
eral unreported  cases,  the  last  of  which  was  E.  T.  V.  ft  G.  K.  Co.  v. 
Gettys,  decided  at  the  present  term." 

See  also  Dean  v.  Vaccaro,  2  Head  (Tenn.)  488,  75  Am.  Dec.  744 ; 
Lancaster  Mills  v.  Merchants'  Cotton-Preas  Co.,  89  Tenn.  1, 24  Am. 
St.  Rep.  586,  45  Am.  ft  Eng.  R.  Cas.  423. 

The  statutory  provision  requiring  notice  to  the  consignee  (M.  Sl 
V.  Code  Tenn.  ^  2788)  does  not  extend  the  liability  of  the  carrier. 
Butler  V.  East  Tennessee,  etc.,  R.  Co.,  8  Lea  (Tenn.)  32. 

The  New  Hampshire  Doctrine. ^Another  class  of  cases  follows 
what  is  known  as  the  New  Hampshire  doctrine.  In  Moses  v.  Boston, 
etc.,  R.  Co.,  32  N.  H.  523, 64  Am.  Dec.  388,  the  question  was  discussed 
at  length.  In  announcing  the  rule  of  the  text,  the  court,  by  Saw- 
YKR,  J.,  said;  "For  all  purposes  which  have  reference  to  the  diffi- 
culties and  embarrassments  in  the  way  of  the  owner  in  attempting 
to  prove  loss  or  damage  by  the  fault  or  neglect  of  the  company,  to 
his  inability  to  give  them  any  oversight  or  protection,  and  to  his 
security  against  fraud  and  collusion  until  he  can  have  reasonable 
opportunity  to  see  by  his  own  observation,  or  that  of  others  than  the 
servants  of  the  company,  that  they  have  arrived,  and  to  send  for 
and  take  them  away,  he  stands  in  the  same  relation  to  them  as 
when  they  were  actually  in  course  of  transportation.  The  same 
broad  principles  of  public  policy  and  convenience  upon  which  the 
common-law  liability  of  the  carrier  is  made  to  rest  have  equal  ap- 
plication after  the  goods  are  removed  into  the  warehouse  as  before. 
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until  the  owner  or  consig'nee  can  have  that  opportunity;  and  the 
same  necesait;  exists  for  encourag-ing-  the  fidelity  and  stimulatitig' 
the  care  and  diligence  of  those  who  thus  contiaue  to  retain  them  in 
charge,  by  holding  that  they  shall  continue  subject  to  the  risk." 
Sec  also  Jewell  v.  Grand  Trunk  R.  Co.,  55  N.  H.  84;  Smith  v. 
Nashua,  etc.,  R.  Co.,  27  N.  H.  86,  59  Am.  Dec.  364. 
Common  Carrier  by  Water. — In  the  case  of  a  common  carrier  of 
'goods  by  water,  the  consignee  is  entitled  to  notice  of  discharge  and 
to  a  reasonable  time  to  inspect  and  remove  the  goods,  or  to  reject 
them.  Until  the  lapse  of  that  time,  the  delivery  is  not  complete, 
and  the  ship  as  carrier  remains  liable  as  an  insurer  of  the  goods 
which  she  is  bound  to  deliver  safely  to  the  consignee.  After  notice 
of  discharge  given  to  the  consignee  and  a  reasonable  opportunity 
to  him  to  inspect  and  to  remove  or  reject  the  goods,  the  ship's  lia- 
bility as  carrier  ceases,  bnt  if  the  consignee  refuse  or  neglect  to 
receive  them  the  ship's  duties  are  not  then  ended.  Until  acceptance 
by  the  consignee,  the  ship  having  the  goods  in  ber  custody  is  still 
liable  as  bailee,  and  bound  to  reasonable  care  for  their  safe  custody, 
or  to  store  them  on  b.ccount  of  the  owner.  But  she  is  bound  to  rea- 
sonable care  only.  The  City  of  Lincoln,  25  Fed.  Sep.  835;  The 
Mary  Washington,  1  Abb.  (U.  S.)  1  Chase's  Dec.  (U.  S.)  125. 

y4/a«a>na.— Louisville,  etc.,  R.  Co.  v.  McGnire,  79  Ala.  395.  In 
Collins  V.  Alabama  G.  S.  R.  Co.,  104  Alabama  390,  the  court,  by 
Hakalsoh,  J.,  said:  "According  to  the  decisions  of  this  conrt, 
without  reference  to  any  statute  on  the  subject,  the  liability  of  a 
railroad  company  as  a  common  carrier  of  goods  transported  over 
its  line  does  not  cease  on  the  arrival  of  the  goods  at  their  destination 
and  their  deposit  there  in  a  warehouse,  but  continues  until  the  lapse 
of  a  reasonable  time  for  the  removal  of  the  goods  by  the  consignee, 
and  its  liability  as  a  warehouseman  does  not  begin  until  its  liability 
as  a  common  carrier  has  ceased.  Columbus,  etc.,  R.  Co.  v.  Ludden, 
89  Ala.  612,  42  Am.  &  Bng.  R.  Cas.  404 ;  Anniston,  etc.,  R.  Co.  v. 
Ledbetter,  92  Ala.  326.  As  a  general  rule,  the  undertaking  of  a 
common  carrier  to  transport  goods  to  a  particular  destination  in* 
eludes  the  obligation  of  a  safe  delivery  of  them  to  the  consignee- 
South,  etc.,  Alabama  R.  Co.  V.  Wood,  66  Ala.  167,  9  Am.  ft  Eng.  R. 
Cas.  419,  41  Am,  Rep.  749.  The  decisions  of  this  court,  however,  in 
the  case  of  railroads,  have  established  the  rule  to  be  that  when  a 
railroad  company  receives  goods  for  transportation,  safely  carries 
them  to  their  destination,  informs  the  consignee  of  their  arrival, 
and  affords  him  reasonable  opportunity  to  remove  them,  its  duty 
and  obligation  as  a  common  carrier  are  at  an  end."  Citing  Ken- 
nedy V.  Mobile,  etc.,  R.  Co.,  74  Ala.  430,  21  Am.  &  Eng,  R.  Cas.  145 ; 
Mobile,  etc.,  R.  Co.  v.  Prewitt,  46  Ala,  63.  7  Am.  Rep.  586,  Alabama 
etc.,  R.  Co.  V.  Kidd,  35  Ala.  209.  See  also  Western  R.  Co.  v.  Little, 
80  Ala.  159,37  Am.  A  Eng.  R,  Cas.  659;  Alabama  G.  6,  R.  Co.  v. 
'  Grabfelder.  83  Ala.  200.  Compart  Southern  Express  Co.  f.  Arm- 
stead,  50  Ala.  350. 

Under  the  statute,  Ala.  Code,  g  1180,  where  the  destination  of  the 
goods  is  a  city  of  two  thousand  or  more  inhabitants,  and  having  a 
daily  mail,  the  liability  of  the  company  becomes  that  of  a  ware- 
houseman only  when,  within  twenty-four  hours  after  the  arrival  of 
the  goods,  it  has  stored  them  in  a  safe  warehouse  and  mailed  a 
notice  to  the  consignee.  The  notice  may  be  to  a  third  party  where 
the  consignor  so  directs.    Collins  v.  Alabama  G.  S.  R.  Co.,  104  Ala, 
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Three  days  after  notice  of  arrival  is  a  reasonable  time,  and  the 
carrier  is  liable  only  as  a  narehousemaii  for  a  loss  occmrtng'  at  the 
end  of  snch  time.  Anniston,  etc.,  R.  Co.  v.  Ledbetter,  92  Ala.  326. 
^r*aiiiai.— The  carrier  is  liable  as  insurer  until  a  reasonable  time 
after  notice  to  the  conaigrnee.  Missouri  Pac.  R.  Co.  v.  Nevill,  60 
Ark.  375. 

California. — In  this  state  the  Massachusetts  doctrine  seems  to 
have  obtained  oHg'inall;.  See  Jackson  v.  Sacramento  Vallej  R.  * 
Co.,  23  Cal.  270.  But  the  New  Hampshire  doctrine  now  prevails  in 
consequence  of  the  provisions  of  §  2120  of  the  Civil  Code  requiring- 
notice  to  the  consig-aee  of  the  arrival  of  the  goods.  See  Wilson  v. 
California  Cent.  K,  Co.,9*Cal.  166;  Cavallaro  v.  Teias,  etc.,  R,  Co. 
110  Cal.  348.  See  also  Hirshfield  v.  Central  Pac.  R.  Co.,  56  Cal.  484, 
7  Am.  &  Eog.  R.  Cas.  398, 

Connecticut. — In  the  case  of  Graves  v,  Hartford,  etc.,  Steamboat 
Co,.  38Conu.  143,  9  Am.  Rep.  369,  it  was  held  that  the  carrier  is 
not  discharged  from  liability  aa  a  carrier,  by  placing-  the  goods  either 
on  the  platform  or  in  the  warehouse  for  delivery.  In  the  opinion  in 
this  case  the  court  expressly  disapproved  the  Massachusetts  doctrine, 
and  speaking  by  Shykouh,  J.  said:  "Whatever  reasons  there  are 
for  imposing  a  strict  rule  of  responsibility  during  the  transit,  exist 
and  continue  in  full  force  until  the  consignee  has  had  a  reasonable 
time  to  take  the  .goods  into  his  own  care  and  custody.  ■  *  *  In 
making  the  delivery,  care  is  needed  to  avoid  mistakes,  and  attention 
requir^  to  see  if  the  goods  are  uninjured.  During  the  whole  pro- 
cess of  delivery,  until  fully  completed,  the  goods  should  remain  in 
ttie  care  of  the  carrier  upon  the  full  responsibility  pertaining  to  him 
as  such, and  he  ought  not  to  be  allowed  to  lay  aside  that  responsibility 
until  the  owner  of  the  goods  has  had  a  fair  and  reasonable  time  and 
opportunity  to  receive  them." 

Delaware.— See  McHenry  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr, 
(Del,)  448. 

Kansas.^-'iht  extraordinary  liability  of  a  railroad  company  as  a 
common  carrier  extends  not  nterely  to  the  termination  of  the  actual 
transit  of  the  goods  to  their  destination,  but  also  until  the  consignee 
has  had  a  reasonable  time  thereafter  to  inspect  the  goods  and  to  re- 
move them  in  the  usual  hoursandintheordinary  course  of  business. 
Leavenworth,  etc..  K,  Co,  v.  Maris,  16  Kan.  333;  Missouri  Pac.  R. 
Co,  V.  Wichita  Wholesale  Grocery  Co,,  55  Kan.  S2S. 

Kentucky.— ZeSeTsonwiUe  K.  Co,  v.  Cleveland,  2  Bush  (Ky.)  473, 
See  Wald  v.  Louisville,  etc.,  R.  Co.,  92  Ky.  645, 
Louisiana. — Maignaa  v.  New  Orleans,  etc.,  R.  Co.,  24  La.  Ann.  333. 
Maryland. — In  a  case  where  the  company  had  charged,  besides  the 
regular  freight  charges,  a  compensation  for  streetage  to  the  plain- 
tin's  place  of  business,  and  the  question  was  raised  as  to  whether 
there  had  been  a  delivery  when  the  goods  were  not  brought  to  the 
plaintiff's  place  of  business,  it  was  held  that  the  court  should  have 
left  it  to  the  jury  to  find  whether  the  course  of  dealing  between  the 
railroad  company  and  the  consignee  was  snch  as  to  make  it  unrea- 
sonable to  expect  personal  notice  of  the  arrival  of  the  cars;  and  if 
snch  course  of  dealing  rendered  snch  notice  unnecessary  or  dispensed 
with  it,  then  the  company  was  not  imperatively  required  to  give 
such  notice  to  constitute  delivery,  notwithstanding  the  extra  charge 
of  streetage.     Baltimore,  etc.,  R.  Co.  v.  Greene,  25  Md.  72. 

jl/iVAt^an.— McMillen  v.  Michigan  Southern,  etc,  R.  Co.,  16  Mich. 
79,  93  Am.  Dec.  208.    In  this  case  theconrt  was  equally  divided  as 
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to  what  the  correct  doctrine  was,  but  Coolby,  J.,  laid  down  the 
New  Hamp»)iire  rule  as  being:  the  true  one.  In  a  subsequent  case, 
bis  views  were  approved  bj  the  court,  Buckley  v.  Great  Western  R. 
Co.,  18  Mich.  121. 

In  the  absence  of  an  express  contract  or  one  fairly  inferable  from 
the  nature  of  the  business,  the  known  necessities  under  which  it  is 
carried  on,  and  the  established  usage  between  the  parties,  the  com- 
panj  cannot  shift  its  responsibility  as  a  common  carrier  to  that  of 
a  mere  warehouseman  by  simply  depositing'  the  gfoods  in  the  ware- 
house at  the  end  of  its  route.  Feig-e  v.  Michiifan  Cent.  R.  Co.,  62 
Mich.  1;  Blacky.  Ashley,  80  Mich.  90,  42  Am.  &  Enfr.  K.  Cas.  428. 
But  it  is  liable  only  as  a  warehouseman  where  the  g'oods  are  retained 
at  its  office  at  the  request  of  the  consig'nees.  Hasse  v.  American 
Express  Co.,  94  Mich.  133,  34  Am.  St.  Rep.  328,  55  Am.  &  Eng.  R. 
Cas.  635,  noie. 

Minnesota.— "Piantj  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
251,  20  Am.  Sy,  Rep.  71 ;  Derosia  v.  Winona,  etc.,  R.  Co.,  18  Minn. 
133 ;  Arthur  v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  95 ;  Kirk  v.  Chicago, 
etc.,  R.  Co.,  59  Minn.  161,  61  Am.  &.  Eng.  R.  Cas.  203  (carrier  held 
liable  for  goods  stolen  from  car  while  it  was  at  station).  See  also 
Armstrong  v.  Chicago,  etc.,  N.  Co.,  45  Minn.  85,  45  Am.  Si  Eng.  R. 
Cas.  422,  note. 

.Vcftras*o.— Burlington,  etc.,  R.  Co.  v.  Arms,  15  Neb.  69. 

New  yori.— Mills  v.  Michigan  Cent.  R.  Co.,  4S  N.  Y.  622,  6  Am. 
Rep.  152;  Hedges  v.  Hudson  River  R.  Co.,  49  N.  Y.  223  ;  Ziaa.  v. 
New  Jersey  Steamboat  Co.,  49  N.  Y.  442,  10  Am.  Rep.  402  |  McAn- 
drew  V.  Whitlock,  52  N.  Y.  40,  11  Am.  Kep.  657  ;  Rawson  v.  Holland, 
59  N.  Y.  611,  17  Am.  Rep.  394;  McKinney  w.  Jewett,  90  N.  Y.  267,  9 
Am.A  En^.  R-Cas.  209;  Faulkner  t.  Hart.  82  N.  Y.  413,  37  Am.  Rep. 
574,  reversing  44  N.  Y.  Super.  Ct.  471 ;  Draper  v.  Delaware,  etc.. 
Canal  Co.,  118  N.  Y.  US,  42  Am.  &  Eag.  H.  Cas.  410 ;  Solomon  v. 
Philadelphia,  etc.,  Express  Steamboat  Co.,  2  Daly  [N.  Y).  104,  See 
also  Pelton  v.  Rensselaer,  etc.,  S.  Co.,  54  N.  Y,  214, 13  Am.  Kep.  568  ; 
Sprague  v.  New  York  Cent.  R.  Co.,  52  N.  Y,  637 ;  Nicholas  v.  New 
York  Cent.,  etc.,  R.  Co..  89  N.  Y.  370,  9  Am.  A  Eng.  R.  Cas.  103. 

In  Sherman  V.  Hudson  River  R.  Co., 64  N.Y.  254,  it  was  said  that  a 
carrier  has  not  performed  his  duty  until  he  has  delivered  or  offered 
to  deliver  the  goods  to  the  consignee  "or  done  what  the  law  esteems 
equivalent  to  delivery.  When  the  consignee  is  unknown  to  the 
carrier,  a  due  effort  to  find  him  and  notify  him  of  the  arrival  of  the 
goods  is  a  condition  precedent  to  the  right  to  warehouse  them." 

In  the  case  o£  Faulkner  v.  Hart,  83  N.  Y.  413,  37  Am.  Rep.  S74, 
reversing  44  N,  Y.  Super.  Ct.  471,  it  appeared  that  the  plalnti&s 
contracled  with  the  N.  Co.  for  the  transportation  of  certain  goods 
from  New  York  to  Boston  and  their  delivery  >o  the  plaintiffs,  who 
nere  the  consignees.  The  goods  were  received  by  the  defendants, 
who  were  residents  of  Massachusetts  and  connecting  carriers  over 
the  latter  part  of  the  route.  Upon  the  arrival  of  the  goods  at  Boston, 
they  were  called  for,  but  delivery  was  refused  until  the  next  day,  it 
not  being  convenient  at  that  time.  They  were  unloaded  the  same 
afternoon  and  placed  in  the  defendant's  warehouse,  but  too  late  for 
delivery.  During  the  nigbt,  the  warehouse,  with  the  goods,  was 
destroyed  by  fire.  In  an  action  in  New  York,  to  recover  for  the  loss, 
it  was  held  that  the  defendants  were  liable  without  proof  of  negli- 
gence as  to  the  fire,  and  this  although  under  the  decisions  of  tlie 


^d  by  Google 


118  CARRIERS — WAREHOUSEMEN  ^ol  *I 

(NS) 

Notes 

Maaaachusetts  conrtSi  a  railroad  company,  as  a  matter  of  law,  ceases 
to  be  a  commoD  carrier  and  becomes  a  warehousemaa  when  tbe 
transportatioD  U  completed  and  the  fjfoods  are  deposited  in  a  ware- 
honse  to  await  the  orders  of  the  owner  or  consig'tiee.  The  court  in 
this  case  stated  the  law  as  follows:  "It  is  his,  [the  carrier's]  duty 
not  only  to  transport  the  goo6a,  but  he  baa  not  performed  his  entire 
contract  as  a  common  carrier  until  he  has  delivered  the  goods,  or 
offered  to  deliver  them,  to  the  cousig'nee,  or  baa  done  what  is  equiv- 
alent, by  g'ivinjf  to  the  cousig'nee.  if  lie  can  be  found,  due  notice 
after  the  arrival,  and  by  furnishing'  him  a  reasonable  time  thereafter 
to  take  charge  of  or  to  remove  the  same." 

If  the  consignee  does  not  then  call  for  the  goods,  liability  as  a 
common  carrier  ceases.  Fenner  v.  Buffalo,  etc.K.  Co.,  44  N.  Y.505, 
4  Am,  Rep.  709. 

If  the  loss  or  injury  results  from  a  want  of  ordinary  care  on 
the  part  of  the  carrier,  the  question  of  reasonable  time  becomes 
immaterial.     Lamb  v.  Camden,  etc.,  R.  etc.,  Co.,  2  Daly  (N,  Y.)  454. 

Ohio.~The  carrier's  liability  as  insurer  continues  until  after  the 
cousig'nee  has  been  notified  of  the  arrival  of  his  goods  and  has  had 
a  reasonable  time  in  which  to  inspect  and  remove  them.  Lake  Erie, 
etc.,  R.  Co.  V.  Hatch,  6  Ohio  Cir.  Ct.  Rep.  230,  affirtned  52  Ohio  St. 
408,  61  Am.  &.  Eng,  R,  Caa.  293,  nolf  ;  Hirsch  v.  Steamboat  Quaker 
City,  2  Disney  (Ohio)  144.  See  also  Tanner  v.  Oil  Creek  R,  Co.,  53 
Pa.  St.  411  ;  Chicago,  etc.,  R.  Co.  :-.  Scott,  42  111,  133. 

South  Carol! aa.^Thc  doctrine  in  South  Carolina  is  not  definitely 
determined.  See  Spears  v.  Spartanburg,  etc.,  R.  Co.,  11  S.  Car.  158, 
where  it  is  said  that  the  carrier's  liability  as  insurer  does  not  ex- 
tend over   the  whole   time  of   the  existence  of  its  lien   for   freight 

Texas. — In  this  state,  the  rule  is  declared  by  statute  to  be  that 
the  carrier's  liability  as  such  continues  until  actual  delivery  to  the 
consignee  or  his  agent,  but  that  "if  the  carrier  at  the  point  of  des- 
tination shall  use  due  diligence  to  notify  the  consignee,  and  the 
goods  are  not  taken  by  the  consignee,  and  have  in  consequence  to 
be  stored  in  the  depots  or  warehouses  of  the  common  carriers,  they 
shall  thereafter  only  be  liable  as  warehousemen."  Rev.  Stat.  Tex- 
as, art,   282.     See   the   stat ^        _    - 

Haynes,  73   Tex.   175.     See 
Tex,  748,  30  Am.  Rep.  116. 

yervtonl.—Ouimit  !>,  Henshaw,  35  Vt.  60S.  84  Am.  Dec.  646;  BIu- 
menthai  v.  Brainerd,  38  Vt.  402,  91  Am.  Dec.  350  ;  Winslow  n.  Ver- 
mont, etc..  R.  Co.,   42  Vt.  700,  1  Am.  Rep.  365. 

H^iuonsin.—Wood  v.  Crocker.  18  Wis.  345,  86  Am.  Dec.  773  ;  Wood 
V.  Milwaukee,  etc.,  R.  Co.,  27  Wis.  541,  9  Am.  Rep.  465  ;  Parker  v. 
Milwaukee,  etc.,  R.  Co.,  30  Wis,  (jK9,  7  Am.  Ry.  Rep.  255  ;  Lemke  v. 
Chicago,  etc.,  R.  Co.,  39  Wis,  449,  13  Am.  Ry.  Rep,  405  ;  Blackhaus 
V.  Chicago,  etc.,  R.  Co.,  92  Wis.  393.  See  also  Milwaukee,  etc.,  R. 
Co-  V.  Fairchild,  6  Wis.  403. 

English  Doctrine,— The  doctrine  of  the  English  cases  is  aubatan- 
tially  the  same  as  the  New  Hampshire  doctrine.  The  consignee  of 
goods  shipped  by  railway  is  entitled  to  a  reasonable  time,  after  the 
goods  have  arrived  at  their  destination,  within  which  to  take  them 
away,  and  during  such  time  the  goods  are  in  the  bands  of  the  rail- 
way as  carrier  and  subject  it  to  all  the  liabilities  which  attach 
to   that  character.     But  when  such  reasonable   time   has  elapsed. 
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the  company  becomes  liable  as  warebonsenaa  merely.  Chapman 
V.  Gre»t  Western  H.  Co.,  S  Q.  B.  Dtv.  278,  49  L.  J.  Q.  B.  420,  42  L.  T. 
N.  S.  252.  In  this  case,  Cockburn,  C.  J.,  said  :  '"The  contract  of 
the  carrier  being-  not  only  to  carry,  but  a.lao  to  deliver,  it  follows  that, 
to  a  certain  extent,  the  custody  of  the  g-ooda  as  carrier  mnst  extend 
beyond  as  well  as  precede  the  period  of  their  transit  from  the  place 
of  consi^ment  to  that  of  destination.  First,  there  ia  in  most 
instances  an  interval  between  the  receipt  of  the  g-oods  and  their 
departure — sometimes  one  of  considerable  duration.  Next,  there  is 
the  time  which,  in  most  instances,  must  necessarily  intervene  be- 
tween their  arrival  at  the  place  of  destination  and  the  delivery  to 
the  consignee,  unless  the  latter— which,  however,  is  seldom  the 
case^is  on  the  spot  to  receive  them  on  their  arrival.  Where  this  is 
not  the  case,  some  delay,  often  delay  of  some  hours— as,  for  instance, 
when  giiods  arrive  at  night,  or  late  on  a  Saturday,  or  where  the 
train  consists  of  a  number  of  trucks  which  take  some  time  to  unload 
— unavoidably  occurs.  In  these  cases,  while,  on  the  one  hand, 
the  delay,  being  unavoidable,  cannot  be  imputed  to  the  carrier  as 
unreason  able, or  g-ive  a  cause  of  action  to  the  consignor  or  consignee, 
on  the  other  hand,  the  obligation  of  the  carrier  not  having  been 
fulfilled  by  the  delivery  of  the  goods,  the  goods  remain  in  his  hands 
as  carrier,  and  subject  him  to  alt  the  liabilities  which  attach  to  the 
contract  of  the  carrier.  A  fortiori  will  this  be  the  case  where  there 
is  unreasonable  delay  on  the  part  of  the  carrier,  if  the  consignee  is 
ready  to  receive.  The  case,  howevfer,  becomes  altogether  changed 
when  the  carrier  is  ready  to  deliver,  and  the  delay  in  the  delivery  is 
attributable,  not  to  the  carrier,  but  to  the  consignee  of  the  goods. 
Here  again,  just  as  the  carrier  is  entitled  to  a  reasonable  time  within 
which  to  deliver,  so  the  recipient  of  the  goods  is  entitled  to  a  reason- 
able time  to  demand  and  receive  delivery.  •  •  •  When  once  the 
consignee  is  in  mora  by  delaying  to  take  away  the  goods  beyond  a 
reasonable  time,  the  obligation  of  the  carrier  becomes  that  of  an 
ordinary  bailee,  being  confined  to  taking  proper  care  of  the  goods  as 
a  warehouseman.  He  ceases  to  be  liable  in  case  of  accident."  See 
also  Bradshaw  v.  Irish,  North-Weatern  9.  Co.,  7  Ir.  R.  C.  L.  252,  21 
W.  R.  S81. 

Canada.— Ia  Richardson  v.  Canadian  Pac.  R.  Co.,  19  Ont.  Rep. 
369, 45  Am.  &  Eng.  R.  Caa.  413,  the  authority  of  Chapman  v.  Great 
Western  R.  Co.,  a  Q.  B.  Div.  278,  was  recognized  and  followed,  the 
court,  by  Rose,  J.,  saying  :  "Hiving  regard  to  the  various  cases, 
and  after  carefully  analyzing  the  different  authorities  cited  and 
referring  more  particularly  to  the  case  of  Chapman  v.  Great  Western 
S.  Co.,  5  Q.  B.  Divr27S,  I  have  come  to  the  conclusion  that  the  prin- 
ciple of  law  which  must  govern  is  this — that  the  consignee  must 
have  a  reasonable  time  within  which  to  take  away  the  goods,  and 
that  reasonable  time  tiegias  from  notice  or  knowledge.  What  is 
notice  or  knowledge  turns  on  the  facta  in  each  case,  the  custom  of 
the  carrier,  and  the  practice  of  the  party  or  consignee.  It  is  laid 
down  in  (that  case],  the  principles  of  which  govern  this  case,  that 
if  notice  by  the  carrier  to  the  consignee  is  not  absolutely  necessary, 
there  mnst  be  knowledge  by  the  consignee  of  the  date  of  the  arrival 
of  the  goods,  or  such  facts  must  exist  as  would  charge  him  with 
neglect  if  he  bad  not  knowledge,  and  that  time  begins  from  knowl- 
edge either  actual  or  imputed."  The  learned  judge  distinguished 
'  '      I   by  water,  saying:  "Bourne  i^.  Gatliff,  11  CI.  & 
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F.  45,  cited  in  Mitchell  v.  I,ancaahire,  etc.,  R.  Co.,  L.  R.  10  Q.  B.  2S6, 
ia  the  case  which  has  been  relied  upon  chieflj  for  that  doctrine  [that 
the  railway  company  must  give  notice  to  free  itself  from  liability.] 
That  was  the  case  of  a  ship.  It  is  clear  that  in  the  case  of  a  ship, 
where  the  time  of  arrival  ie  uncertain,  and  where  the  consig-nee 
may  not  know  with  any  degree  of  certainty  when  the  vessel  may 
arrive,  the  duty  of  the  carrier  is  to  give  notice." 

In  earlier  caaes,  the  Massachusetts  doctrine  seemed  to  be  an- 
nounced, and  it  was  declared  that  liability  as  a  common  carrier 
ceased  as  soon  as  the  goods  were  received  at  Their  destination,  and 
lodged  in  a  place  of  safety.  Hall  v.  Grand  Trunk  R.  Co.,  34  U,  C. 
Q.  B.  517;  Bowie  v.  Buffalo  etc.,  R.  Co.,  7  U.  C.  C.  P.  191;  O'Neill  v. 
Great  Western  K.  Co,,  7  U.  C.  C.  P.  203;  Inman  v.  Buffalo,  etc.,  R. 
Co.,7U.  C.  C.  P.  325. 

Reasonable  Time  — Question  for  Jury.  — The  question  being' 
largely  one  of  fact,  is  to  be  submitted  to  the  jury  in  all 
cases  where  there  is  room  for  doubt  in  reasonable  minds  as 
to  whether  any  specific  period  was  a  reasonable  time  under  the 
circumstances  of  the  particular  case.  Cozon  i/.  North  Eastern  R. 
Co.,  4  Ry.  &.  C.  T.  Cas.  284;  Broadweli  v.  Butler,  6  McLean  (U.  S.) 
296;  Derasia  v.  Winona,  etc.,  R.  Co.,  18  Minn.  133,  S  Am.  Ry.  Rep. 
363;  Roth  v.  Buffalo,  etc.,  R.  Co.,  34  N.  Y.  548,  90  Am.  Dec.  736; 
Hedges  v.  Hudson  River  R.  Co.,  49  N.  Y.  223,  3  Am.  Ky.  Rep.  346. 
reversing  b  Robt.  (N.  Y.)  119;  Woods  v.  Milwaukee,  etc.,  K.  Co.,  27 
Wis.  541,  9  Am.  Rep.  465.  2  Am.  Ky.  Rep.  342. 

Where  a  company  is  sued  for  the  loss  of  goods,  if  there  is  any 
doubt  or  question  made  as  to  whether  they  were  lost  while  the  com- 
pany was  liable  as  common  carriers  or  as  warehousemen,  the  ques- 
tion should  be  submitted  to  the  jury;  and  if  the  jury  fail  to  consider 
the  question,  upon  being  especially  instructed  to  do  so,  it  is  ground 
for  reversal.  Sessions  v.  Western  R.  Corp.,  16  Gray  (Mass.)  132. 
See  also  Columbus,  etc.,  R.  Co.  v.  Ludden,  89  Ala.  612,  42  Am.  &. 
Eng.  R.  Cas.  404;  Lamb  v.  Camden,  etc.,  H.,  etc.,  Co.,  3  Daly 
(N.  Y.)  454. 

The  question  whether  a  consignee  has  had  a  reasonable  time  in 
which  to  remove  goods  after  their  arrival  at  the  place  of  destina- 
tion is  a  question  for  the  jury,  if  there  be  a  conflict  of  evidence  as 
to  the  material  facts,  or  when  the  facts  are  doubtful;  but  if  the 
evidence  is  undisputed,  or  the  facts  few  and  simple,  the  question 
what  is  a  reasonable  time  may  be  decided  by  the  court.  Lemke  v. 
Chicago,  etc.,  R.  Co.,  39  Wis  449,  13  Am.  Ry,  Rep.  406  ;  Frank  v. 
Grand  Tower,  etc.,  R,  Co.,  57  Mo,  App.  181. 

Whether  Notice  to  Consignee  is  Essantiai. — See  Allen  v.  Penn- 
sylvania R.  Co.,  (Penn.,  1897,)  10  Am.  &  Eng.  R.  Cas.,  N,  S,, 
347,  and  notes  p.  352,  et  seq. 

Validity  of  Contracts  Limiting  Liability —  Gsnaral  Doctrine, ~ 
The  doctrine  universally  recognized  is  that  a  carrier  may,  by  spe- 
cial contract,  stipulate  against  liability  for  any  loss,  provided  such 
loss  is  not  the  result  of  the  carrier's  own  negligence  or  th^t  of  its 
servants.  Peck  v.  North  Staffordshire  R,  Co.,  10  H.  L.  Cas.  473,  32 
L.  J.  Q.  B.  241  ;  New  York  Cent.  R.  Co.  v.  Lockwond,  17  Wall.  (U. 
S.)  357;  Muser  v.  Holland,  17  Blatchf.  (U.  8.1412;  Mobile,  etc.,  R. 
Co.  V.  Hopkins,  41  Ala.  486, 94  Am.  Dec.  607 ;  Taylor  v.  Little  Rock, 
etc..  R.  Co.,  32  Ark.  393,  29  Am.  Rep.  1,  39  Ark.  148.  18  Am.  &  Eag. 
R.  Cas.  590;  Merchants'  Dispatch,  etc.,  Co.  v.  C  jrnforth.  3  Colo.  2S3, 
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25  Am.  Hep.  757 ;  Welch  v.  Boston,  etc.,  R.  Co.,  41  Conn.  333  ;  Pur- 
cell  V.  Southern  Express  Co.,  34  Ga.  315  ;  Black  v.  Wabaafa,  etc.,  R. 
Co.,  Ill  111.  351,53  Am.  Rep.  628.25  Am.  &  En?.  R.  Caa.  388! 
Wabaah,  etc.,  R.  Co.  v.  Peyton.  106  111.  534,  46  Am.  Rep.  705, 
18  Am.  ft  Eng-.  R.  Cae.  1 ;  Bartlett  v.  Pittsburgh,  etc..  R. 
Co..  94  lod.  281,18  Am.  &  Eug.  R.  Cas.  549;  McCoy  !•.  Keokuk, 
etc..  R.  Co.,  44  Iowa  424  ;  Kansas  Pac.  K.  Co.  v.  Rejnolds,  17  Kan. 
251;  Rhodes  v:  Louisville,  etc.,  R.  Co.,  9  Bush  (Ky.)  688; 
Simon  v.  Steamship  Fung  Shuey,  21  La.  Ann.  363  ;  Willia  v.  Grand 
Trunk  R.  Co.,  62  Me.  4SS;  Buckland  v.  Adams  Express  Co.,  97  Mass. 
124:  93  Am.  Dec.  68;  Jacobus  v.  St.  Paul,  etc,  R.  Co.,  20  Minn.  12S, 
18  Am.  Rep.  360,  1  Cent.  L.  J.  375;  Mobile,  etc.,  R.  Co.  v.  Wcioer.  49 
Miss.  72S;  Oxley  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  629;  Atchison,  etc., 
R.  Co.  V.  Washburn,  5  Neb.  117  ;  Hall  v.  Cheney,  36  N.  H.  26 ;  Ash- 
more  V.  Pennsylvania  Steam  Towing,  etc.,  Co  ,  28  N,  J.  L.  180;  Lee 
V.  Raleigh,  etc..  R.  Co.,  72  N.  Car.  236  ;  Erie  R.  Co.  v.  Lockwood,  28 
Ohio  St.  358;  Faruham  v.  Camden,  etc.,  R.  Co.,  55  Pa.  St.  53;  Levy 
V.  Southern  Express  Co.,  4  S.  Car.  234;  Dillard  v.  Louisville,  etc.,  R. 
Co.,  2  Lea  (Tenn.)  288 ;  Galveston,  etc.,  R.  Co.  v.  Allison,  59  Tex. 
193,  12  Am.  &  Eng.  R.  Cas.  28;  Kimball  v.  Rutland,  etc.,  R.  Co.,  26 
Vt.  247,62  Am.  Dec.  567;  Wilson  v.  Chesapeake,  etc.,  R.  Co.,  21 
Gratt.  (Va.)  654;  Brown  v.  Adams  Bxpreaa  Co.,  15  W.  Va.  812; 
Detroit,  etc..  R.  Co.  v.  Farmers',  etc..  Bank,  20  Wis.  122. 

Sam«— EfFlact  of  Carrier's  Negligence.— See  7  Am.  &   Eng.   R. 
Caa.,  N.  S.,  noU  S7S,  el  seq. 


Northern  Pac.  Exp.  Co. 

{Supreme  Court  of  Minnesota,  July  i,  iSgS.) 

Carriers  of  Freight— Delivery.* — When  a  common  carrier  has,  on 
demand  oE  tbetrue  owner,  having  a  right  of  possession,  delivered 
to  him  the  properly  bailed,  it  is  a  complete  justification  for  nonde- 
lirery  according  to  the  direction  of  the  bailor. 

Same — Notice  to  Bailor. — It  is  not  necessary  to  give  the  bailor  no- 
tice of  such  delivery,  distinguishing  the  caae  in  that  respect  from 
one  where  the  property  has  been  taken  from  the  carrier  on  legal 
process  against  the  bailor. 

Right  of  State  to  Game  Unlawfully  Killed— Commingling— Burden 
of  Proof.^Where  wild  game  has  been  caught  or  killed  at  a  time  or 
in  a  manner  prohibited  by  statute,  it  remains  the  property  of  the 
state,  and  may  be  reclaimed  by  it  as  the  true  owner.  Where  game 
unlawfully  killed  has  beeu  commingled  with  game  lawfully  killed, 
the  burden  is  upon  the  possessor  to  prove  as  against  the  state  what 
part  was  lawfully  killed,  and  thereby  became  his  property. 

(SyUabns  by  the  Court.) 

*8ee  note  at  end  of  case. 
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Appeal  by  defendant  from  municipal  court  of  Min- 
neapolis.    Reversed. 

T.  E.  Byrnes,  for  appellant. 
A .  Z.  Brice,  for  respondent. 

Mitchell,  J.     This  action  was  brought  to  recover 
damages  for  the  failure  of  the  defendant  to  deliver  to 
the  consignees  several  small  consignments  or  shipments 
guui  °f  ^^'*  which  plaintiff  had  delivered  to  the 

defendant  as  a  common  carrier,  for  transpor- 
tation and  delivery  to  the  consignees.  The  substance 
of  the  defense  was  that  the  fish  had  been  caught  in  the 
state  of  Minnesota  with  nets,  contrary  to  law  and 
consequently  still  belonged  to  the  state  ;  and  that  they 
were  taken  from  the  possession  of  the  defendant  by  the 
state  through  its  agent  the  game  warden.  In  short, 
the  defendant  justified  its  nondelivery  to  the  consignees 
by  a  delivery  on  demand  to  the  rightful  owner.  The 
trial  court  found  "that  part  of  each  of  the  shipments 
was  fish  illegally  caught,  with  a  fish  net.  but  from  the 
evidence  it  was  impossible  to  determine  what  amount 
was  illegally  caught,  and  what  was  the  value  and 
quantity  of  the  fish  legally  caught."  As  a  conclusion 
of  law  from  these  facts  the  court  held  thatthe  plaintiff 
was  entitled  to  recover  of  the  defendants  the  value  of 
all  the  shipments,  for  the  reason  that '  'it  did  not  appear 
that  notice  of  such  seizure  was  immediately  given  either 
to  the  plaintiff  or  theconsignee."  The  learned  judge 
evidently  confounded  two  entirely  distinct 
Fni|i?-Niiiin.  defenses  which  a  common  carrier  may  inter- 
pose as  a  justification  for  nondelivery  of 
property  to  the  consignee,  to  wit:  First,  that  he 
delivered  the  property  on  demand  to  some  one  else, 
who  was  the  rightful  owner,  and  entitled  to  the  posses- 
sion of  it;  and,  second,  thatthe  property  was  taken  from 
his  possession  on  legal  process  against  his  bailor,  and 
that  he  immediately  notified  his  bailor  of  the  fact. 
The  first  is  always  a  sufficient  defense  of  a  bailee 
against  the  claim  of  the  bailor,  and  there  is  no  difference 
in  this  regard  between  a  common  carrier  and  any  other 
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bailee.  The  Idaho,  93  U.  S.  575  ;  Hutch.  Carr.  §  404. 
To  constitute  the  second  defense  the  bailee 
must  promptly  notify  his  bailor  of  the  seizure 
soas  togive  him  the  opportunity  to  defend 
his  title.  The  law  does  not  require  a  common  carrier 
to  defend  a  title  of  which  he  presumably  knows  nothing', 
but  in  the  case  of  seizure  on  legal  process  it  does  require 
him  to  notify  his  bailor  so  the  latter  may  defend. 
Where  the  carrier  delivers  the  property,  on  demand, 
to  one  claiminfsi'  to  be  a  rijirhtf  ul  owner,  he  of  course 
assumes  the  burden  of  proving,  as  against  the  claim  of 
his  bailor,  that  such  person  was  the  rightful  owner;  but 
we  know  of  no  rule  oflaw  requiring  him  to  give  notice  to 
his  bailor  of  such  delivery.  All  of  the  authorities  cited 
by  plaintiff's  counsel  are  cases  where  the  property  had 
been  taken  from  the  carrier  by  legal  process.  But  in  this 
case  the  game  warden,  as  agent  of  the  state,  claimed 
and  took  it  as  its  property.  Wild  game  be-  d^j,,,  u,!,  t. 
longs  to  the  state  in  its  sovereign  capacity.  S?,Ti!!"^"[j|i' . 
No  person  can  acquire  any  property  in  it  iiif-Birt«»t 
except  by  catching  or  killing  it  at  the  time 
and  in  the  manner  authorized  by  law.  If  a  person 
catches  or  kills  it  at  a  time  or  in  a  manner  pro- 
hibited by  statute,  it  still  remains  the  property 
of  the  state,  which  may  reclaim  it.  State  v.  Rod- 
man. 58  Minn.  393.  59  N.  W.  1098.  The  court 
does  not  find  by  whom  or  with  what  intent  the 
fish  legally  caught  were  commingled  with  those  ille- 
gally caught.  In  view  of  the  evidence,  they  must  have 
been  intermingled  either  by  the  plaintiff  or  by  the  fisher- 
man who  caught  them,  and  from  whom  plaintiff  bought 
them.  Neither  does  the  court  find  that  they  were  inca- 
pable of  being  distinguished,  but  merely  that  it  was 
impossible  to  determine  from  the  evidence  whatamount 
was  legally  and  what  amount  was  illegally  caught. 
We  do  not  find  it  necessary  to  go  into  a  general  discus- 
sion of  the  law  relating  to  the  confusion  of  goods,  nor 
do  we  think  that  a  case  where  goods,  a  part  of  which 
confessedly  belonged  to  each  of  two  different  persons, 
are  intermingled,  is  entirely  analogous.    We  have  here 
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a  case  where  all  of  the  property  originally  belong^ed  to 
the  state,  and  no  one  could  acquire  any  rightto  or  in  it 
except  by  catching  it  at  a  time  and  in  a  manner  author- 
ized by  statute.  At  least  a  part  of  it  still  belongs  to  the 
state,  because  caught  in  an  illegal  manner.  If  any  person 
claims  thatanotherpart.  commingled  with  it,  was  caught 
in  a  legal  manner,  and  thereby  became  his  property, 
we  think  the  burden  is  on  him  to  show  what  part 
belongs  to  him,  and  not  on  the  state  to  prove  what  part 
belongs  to  it.  Where  game  or  fish  illegally  killed  or 
caught  is  commingled  with  that  which  was  legally 
killed  or  caught,  any  other  rule  would  in  many  cases 
render  it  very  difficult .  to  enforce  the  provisions  of  the 
game  laws.     Order  reversed,  and  a  new  trial  graoted. 


Carriers  of  Freight— Delivery  to  True  Owner— Effect.— The  carrier 
is  always  justified  in  delivering  groods  to  their  true  owner,  although 
it  must  assumq  the  responsibilitj  of  determinttig  who  is  such  owner 
where  it  undertakes  to  deliver  to  some  one  other  than  the  consignee 
or  the  legal  holder  of  the  bill  of  lading.  In  Wolfe  v.  Miasouri  Pec. 
R.  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331,  37  Am.  A  Eng.  R.  Cas.  719. 
the  court  by  Barclay,  J.,  said:  "Undoubtedly  a  carrier  in  some 
circumstances  may  deliver  goods  to  the  true  owner  instead  of  to  him 
who  gave  them  into  its  charge  for  carriage.  Its  contract  •  •  •  is 
to  carry  and  deliver  (according  to  shipper's  orders),  or  to  account 
tor  the  goods.  It  would  be  a  lawful  accounting  to  show  that  they 
had  t>een  delivered  to  the  real  owner  upon  his  demand.  •  •  •  But 
to  justify  a  delivery  to  the  true  owner  contrary  to  or  without  the 
orders  of  the  shipper,  the  carrier  assumes  the  burden  of  proving  the 
ownership  at  the  time  of  such  delivery.  Among'Other  things  it  must 
establish  the  \  immediate  right  of  possession  in  the  person  to  whom 
such  delivery  is  made."  CUing  The  Idaho,  93  U.  8.  579,  11  Blatchf. 
(U.  8.)  218  ;  Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544.  See  also 
Wells  V.  American  Express  Co.,  55  Wis.  23,  42  Am.  Rep.  695,  6  Am. 
6t  Eng.  R.  Cas.  300. 

Where  the  carrier  surrenders  possession  of  the  goods  to  the  person 
whom  it  ascertains,  in  the  course  of  transit  or  before  final  delivery, 
to  be  the  real  owner,  it  is  discharged  from  further  liability.  Story 
on  Bailm.  (9th  ed.),S582;  King  v.  Richards,  6  Whart.  (Pa.)  418; 
37  Am.  Dec.  420;  Floyd  zi.  Bovard,  6  W.  4  S.  (Pa.)  75;  Bates  v. 
Stanton,  1  Duer.  (N.Y.I  79;  Marker  v.  Dement,  9  Gill  (Md.)  7,52 
Am.  Dec.  670  ;  Rosenfield  v.  Eipress  Co.,  I  Woods  {U.  S.)  131  ; 
Hardman  v.  Wilcock,  9  Bing.  382,  noU,  23  E.  C.  L.  312,  nole  ;  Biddle 
V.  Bond,  6  B.  &  S.  225,  118  B.  C.  L.  225.  Compare,  however,  Kohn 
V.  Richmond,  etc.  R.  Co.,  37  S.  Car.  1,  34  Am.  St.  Rep.  726. 
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la  Shellenbnr^.  v.  Fremont,  etc.,  R.  Co.,  45  Neb.  487,  the  court  by 
Post,  J.,  said  :  "It  was  formerly  held  that  where  a  bailee  of  gfoods 
delivered  them  to  the  rightful  owner,  he  would,  not  with  stand  in  g- 
that  fact,  be  answerable  to  the  bailor  without  title  thereto.  The 
reason  for  the  rule  was  that  a  bailee,  having'  recognized  the  bailor 
as  the  owner,  should  not  tie  permitted  to  dispute  the  latter's  title. 
But  according  to  the  modern  rule,  as  recognised  in  this  country  and 
in  England,  it  is  a  sufficient  excuse  for  the  aondeliverj  of  personal 
property  for  the  bailee  to  show  that  he  has  surrendered  it  to  the 
rigtotfpl  owner."  Citing  Marker  v.  Dement,  9  GUI  (Md.)  7,  52  Am. 
Dec.  670;  Hardman  v.  Wilcock.  9  Bing.  382,  note,  23  B.  C.  ly.  312. 
note ;  Cheesman  v.  Ezall,  6  Exch.  341. 


Eastern  Ry.  Co.  of  Minnesota. 

{Supreme  Court  of  Minnesota,  May  23,  i8g8.) 

Carriers  of  Freight — Contract  Limiting  Liability —  Burden  of 
Proof.*— //*W  (following  Shea  v.  Railway  Co.,  65  N.  W.  453,  63 
Minn.  228),  that  the  burden  of  proof  is  upon  a  common  carrier. 
who  claims  that,  by  reason  of  an  exception  in  the  bill  of  lading,  he 
is  not  liable  for  the  loss  sued  for,  to  show,  not  only  that  the  cause  of 
the  loss  was  within  the  exception,  but  also  that  there  was  no  negli- 
gence on  his  part. 

Dutyof  Carrier— Instructions. — This  was  an  action  against  a  car- 
rier for  damages  for  injury  to  merchandise  while  in  its  possession. 
Held,  that  the  trial  court  rightly  refused  to  instruct  the  jury  that 
the  measure  of  the  defendant's  duty  was  that  which  was  usual  and 
customary  for  other  carriers  to  do  under  tike  circumstances. 

Evidence  and  Verdict  .^Evidence  considered  and  held,  that  it  sus- 
tains the  verdict,  and  that  the  damages  awarded  are  not  excessive. 

(Syllabns  by  the  Court.) 

Appeal  by  defendant  from  Hennepin  county  district 
court.     Affirmed. 

W.  E.  Dodgv,  for  appellant. 
Stiles  (£■  Stiles,  for  respondents. 

Start,  C.  J.  Action  to  recover  damages  which  the 
plaintiffs  claim  to  have  sustained  on  account  of  the 
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freezing  of  6,600  barrels  of  apples  while  they  were  in 
the  possession  of  the  defendant  as  a  common 
carrier,  as  the  result  of  its  negligence. 
Verdict  for  the  plaintiffs  for  $6,600.  The  defendant 
appealed  from  an  order  denying^  its  alternative  motion 
for  judgment  notwithstanding  the  verdict,  or  for  a  new 
trial. 

1.  The  defendant's  first  claim  is  that  neither  the  al- 
legations of  the  complaint,  nor  the  facts  proven  on  the 
trial,  show  or  tend  to  show  that  the  injury  to  the 
apples  was  caused  by  its  negligence.  The 
^'tnct  illl?-'  complaint  charges  defendant's  negligence  in 
iVriratJ'KHf  these  words :  ' 'Defendant  failed  to  use 
reasonable  and  ordinary  <care  in  handling 
and  transportation  of  said  apples  as  a  common  carrier, 
but,  on  the  contrary,  so  negligently  and  carelessly 
conducted  itself  that,  while  said  apples  were  in  its 
custody  as  such  common  carrier,  the  same  became  frozen 
and  thereby  depreciated  in  value,  to  the  damage  and," 
etc.  This  is  a  sufficient  allegation  of  appellant's  neg- 
ligence. Clark  V.  Railway  Co.,  28  Minn.  69,  9  N.  W. 
75:  Keating  v.  Brown,  30  Minn.  9,  13N.  W.  909; 
Rolseth  V.  Smith.  38  Minn.  14,  35  N.  W.  565.  The 
apples  were  delivered  to  the  Rome,  Watertown  & 
Ogdensburg  Railroad  Company,  at  Hamlin,  N.  Y., 
to  be  carried  over  its  line  to  Buffalo,  thence  by 
the  Northern  Steamship  Company's  line  to  West 
Superior,  and  thence  over  the  defendant's  railway  to 
their  destination,  Minneapolis.  These  several  lines 
constituted  a  continuous  line  from  Hamlin,  N.  Y.,  to 
Minneapolis.  Bills  of  lading  were  delivered  to  the  plain- 
tiffs as  the  shipments  were  made,  which  the  trial  court, 
in  its  instructions  to  the  jury,  held  to  have  been  made 
and  accepted  in  consideration  of  a  lower  freight  rate, 
and  to  contain  a  valid  agreement  to  the  effect  that  nei- 
ther the  initial  nor  any  connecting  carrier  should  be 
liable  for  loss  or  damages  to  the  apples  so  shipped 
which  was  caused  by  changes  in  the  weather,  heat, 
frost,  or  decay,  and  that,  in  case  of  any  claim  for  dam- 
ages, it  should  be  made  in  writing  to  the  agent  at  the 
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point  of  delivery,  promptly,  and  within  30  days  after 
the  arrival  and  delivery  of  the  property.  The  instruct- 
ion was  not  excepted  to  by  either  party.  The  plaintiffs 
offered  ample  evidence  ou  the  trial  to  establish  the  fact 
that  the  apples  were  properly  packed  and  delivered 
to  the  initial  carrier  in  good  condition,  and  that  when 
they  were  delivered  to  the  plaintiff  by  the  defendant 
at  Minneapolis,  the  place  of  their  destination,  they 
were  in  a  damag^ed  condition,  having  been  frozen  in 
transit.  The  defendant  claims  that  the  fact  so  estab- 
lished did  not  shift  the  burden  upon  it,  as  the  last 
carrier,  to  show  that  it  was  not  negrligent  in  the  prem- 
ises. Its  claim  in  this  respect  is  this  :  "The  loss 
having  been  brought  within  the  terms  of  the  excep- 
tion, since  it  is  alleged  that  the  sole  damage  was 
caused  by  frost,  it  would  seem  to  follow  that  proof  of 
the  mere  fact  of  freezing  does  not  raise  the  presump- 
tion of  defendant's  negligence,  since  the  parties  clearly 
contemplated  that  such  loss  might  occur  without  neg- 
ligence." This  precise  point  was  directly  involved, 
argued,  and  decided  in  the  case  of  Shea  v.  Railway  Co., 
63  Minn.  228,  65  N.  W.  458,  which  was  an  action  to 
recover  for  injury  to  a  quantity  of  oranges  by  frost 
while  in  transit.  The  bills  of  lading  in  that  case  ex- 
empted the  carrier  from  liability  for  damages  by  frost 
or  heat,  and  this  court  held  that  it  was  not  sufficient 
for  the  carrier  to  show  that  the  loss  was  within  the 
terms  of  the  exception,  but  it  must  also  show  that  there 
was  on  its  part  no  negligence  in  the  premises.  Upon 
principle  and  authority,  the  Shea  case  was  correctly 
decided,  and  we  adhere  to  it.  It  is  further  claimed  by 
defendant  that  it  overcame  the  presumption  of  negli- 
gence on  its  part  by  showing  that  the  apples  must 
have  been  frozen  when  they  were  delivered  to  it  at 
West  Superior,  and  that  from  the  time  it  received  them 
until  they  were  delivered  to  the  plaintiffs  it  did  all  that 
a  prudent  and  skillful  carrier  could  have  done  under  the 
circumstances  to  prevent  the  injury.  There  was  evi- 
dence given  on  the  trial  tending  to  support  this  conten- 
tion, but  it  was  not  conclusive;  and  upon  the  whole 
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evidence,  our  conclusion  is  that  the  question  of  the 
defendant's  negliprence  was  one  of  fact,  for  the  jury, 
and  that  the  verdict  is  sustained  by  the  evidence. 

2.  The  defendant  assig^ns  as  error  the  ruling^s  of  the 
trial  court  in  admitting  evidence  tending  to  show  that 
the  defendant's  Minneapolis  agent  solicited  the  ship- 
ment of  the  apples  over  its  and  the  other  connecting 
lines,  and  that  he  was  advised  when  the  shipments 
would  commence,  and  approximately,  the  number  of  car 
loads.  This  evidence  was  proper  in  rebuttal,  as  the 
defendant  gave  evidence  tending  to  show  that  its  agent 
at  West  Superior  bad  no  notice  of  the  shipment  until 
within  48  hours  of  the  arrival  there  of  a  cargo  of  24 
car  loads  of  the  apples  on  a  steamer,  and  that  the 
defendant  had  only  a  limited  time  in  which  to  prepare 
to  receive,  care  for,  and  transport  such  an  unusually 
large  shipment  of  apples  at  that  season  of  the  year, 
the  time  being  November  29th,  and  the  weather  very 
cold.  The  plaintiff  was  also  permitted,  over  the  objec- 
tions of  the  defendant,  to  give  evidence  tending  to  show 
that  the  freight  rate  actually  agreed  upon  by  the  parties 
was  less  than  the  rate  actually  charged.  The  purpose 
of  this  evidence  was  to  show  that  there  was  no  consid- 
eration for  the  contract  in  the  bills  of  lading  for  a 
limited  liability,  but  the  court  expressly  charged  the 
jury  that  there  was  a  consideration  for  such  contract. 
Therefore  the  admission  of  the  evidence  was  harmless 
error,  if  any. 

3.  The  defendant  further  claims  that  written  notice  of 
of  plaintiff's  claim  was  not  given  to  the  agent  at  the 
point  of  delivery  within  30  days  after  the  delivery  of  the 
apples,  as  required  by  the  bills  of  lading.  The  evidence 
shows  that  such  notice  was  made  and  served  upon  Mr. 
Brann,  the  agent  of  the  defendant  at  the  point  of 
delivery  (Minneapolis),  who  was  also  agent  for  the 
Great  Northern  Railway  Company  at  that  point,  and 
that  the  last-named  company  actually  made  the  delivery. 
The  notice,  however,  was  directed  to  Mr.  Brann  as 
agent  of  the  Great  Northern  Railway  Company,  and 
to  that  company.     The  notice    was  a  subst^tial  com- 


.y  Google 


Am  A  Enff  CARRIERS  OP  FREIGHT  139 

RCas 

Hinton  v.  Extern  Ry.  Co.  of  SlinneBOta 

pliance  with    the    condition    of   the    bills  of  lading;. 

4.  The  defendant  requested  to  be  given,  and  the  trial 
court  refused  to  five,  this  instruction:  "you  must 
necessarily,  as  jurors,  determine  the  responsibility  of 
individual  conduct;  but  you  cannot  be 
allowed  to  set  iy>  a  standard  of  conduct  RSSnSlIIlI"" 
which  shall,  in  effect,  dictate  the  custom  or 

control  the  business  of  the  community.  The  measure 
of  the  defendant's  duty  is,  what  was  it  usual  and  cus- 
tomary for  other  carriers  in  this  part  of  the  country  to 
do  under  similar  circumstances?"  This  was  properly 
refused,  for  it  assumes,  as  a  matter  of  law,  that,  if  the 
defendant  did  in  the  premises  what  was  usual  and  custo- 
mary for  other  carriers  to  do,  it  was  not  ^xCxMy  of  neg"- 
ligfence.  Proof  of  the  general  custom  of  other  carriers 
under  like  circumstances  was  competent,  as  tending  to 
show  that  the  defendant  was  not  negligent;  but  such 
evidence  was  not  conclusive,  even  if  undisputed. 
O'Matley  v.  Railwav  Co.,  43  Minn.  289,  45  N.  W.  440; 
Flanders  v.  Railway  Co.,  51  Minn.  193,  53  N.  W.  544. 

5.  Lastly,  the  defendant  claims  that  the  damages 
awarded  are  excessive.  The  evidence  on  the  part  of 
the  plaintiffs  fairly  tends  to  show  that  the  apples,  at 
the  initial   point  of  delivery,  were  of  the 

value  of  one  dollar  per  barrel ,  and  that  when  iIHSl'  '** 
they  were  received  at  Minneapolis  the  aver- 
age value  of  the  entire  lot  was  less  than  the  freight 
paid  thereon  by  them,  and  that  this  depreciation  in  value 
was  due  to  the  fact  that  the  apples  had  been  frozen. 
This  evidence  sustains  the  finding  of  the  jury  that  the 
damages  were  $6,600,  or  as  average  of  $1  per  barrel. 
Order  a£Srmed. 

11  (H  s)  A  &  E  R  Cas— 9 
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{Supreme  Court  of  Iowa,  May  ii,  1898.) 

Contracts  of  Shipment— Parol«  Evidence.— In  an  action  for  injury 
to  stock  from  delay  in  transportation,  in  the  absence  of  mistake  or 
fraud,  evidence  of  verbal  agreements,  claimed  to  have  been  made 
b;  the  contracting  parties  prior  to  the  written  contract  of  shipment, 
is  inadmissible  to  change  the  obligations  of  the  parties  as  stated  in 
such  contract. 

Same — Authority  of  Shipper's  Agent. — -Where  it  appeared  from 
the  evidence  that  plaintiS  was  chargeable  with  notice  that  the  cat- 
tle would  not  be  shipped  until  a  contract  was  signed  and  that  defend- 
ant's agent  would  understand  from  plaintiff's  telegrams  that  the 
person  in  charge  of  the  stock  at  defendant's  station  was  acting  for 
plaintiff,  plaintiff  cannot  repudiate  the  written  contract  signed  in 
his  behalf  by  such  person,  and  is  bound  according  to  its  terms. 

Same^Limiting  Liability. — Under  the  law  of  Kansas  a  railroad 
company  may  limit  its  common-law  liability  as  a  carrier  of  freight 
except  for  negligence. 

Failure  to  Attend  Cattle — Liability  of  Company.*— The  stock  anf- 
fered  injury  through  failure  on  the  part  of  plaintiff's  agent  to  attend 
to  them,  it  appearing  from  the  contract  of  shipment  that  be  was  in 
sole  charge  of  the  stock  "for  the  purpose  of  attention  and  protection 
of  the  stock  while  in  transit."  Held,  that  the  company  was  not 
liable. 

Appeal  by  plaintiff  from  Davis  county  district 
court.     Afflrmed. 

Payne  &  Sowers,  for  appellant. 

Carroll  Wright  and  S,  S.  Carruihers,  for  appellee. 

Given,  J,  1.  The  pleadings  and  proofs  are  some- 
what lengthy,  and  need  not  be  set  out  in  full.  The 
following  is  a  su£Bcient  statement  thereof  for  an 
understanding  of  the  issues  to  be  considered: 
Agra,  Kan.,  Ellis,  Neb.,  and  Ceaterville, 
Iowa,  are  stations  on  defendant's  railway.  Some  days 
prior    to   September    9,    1895,   the  plaintiff,    contem- 
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plating'  the  shipment  of  one  car  load  of  cattle 
from  Agra  and  one  from  Bllis  to  Centerville, 
called  upon  the  defendant's  station  agent  at  GlHs 
for  terms  upon  which  the  cattle  would  be  shipped 
over  the  defendant's  road.  There  being  another 
line  over  which  defendant  could  ship,  he  evidently 
desired  to  avail  himself  of  the  competition  and 
to  secure  the  most  favorable  terms.  The  defendant 
had  in  force  two  rates  for  the  shipment  of  this  class  of 
freight,  the  higher  rate  to  apply  where  no  limitations 
of  the  strict  common-law  liability  of  the  carrier  was 
made,  and  the  lower  rate  to  apply  when  such  liability 
was  limited.  Said  agent  at  Ellis  communicated  by 
wire  with  defendant's  general  freight  agent  as  to  the 
rates  that  would  be  allowed  to  plaintiff  from  Ellis  and 
from  Agra,  and  informed  the  plaintiff  of  the  answer. 
On  the  morning  of  September  9,  1895,  the  car  load  of 
cattle  at  Agra  was  loaded  and  shipped,  one  Ed  Burgher 
being  carried  on  the  train  on  a  shipper's  pass  as  the 
person  having  charge  of  the  cattle.  On  the  evening  of 
the  same  day  the  cattle  at  Ellis  were  loaded  and  carried 
hence  in  a  fast  freight  train,  the  plaintiff  being  on  the 
train  and  in  charge  of  said  cattle.  The  car  load  of  cat- 
tle from  Ellis  arrived  at  Centerville  on  time  and  in 
good  order,  but  the  car  load  from  Agra  did  not  arrive 
at  Centerville  until  about  5  o'clock  p.  m.,  September 
11th.  These  cattle  from  Agra  were  not  fed  or  watered, 
or  the  milch  cows  milked,  while  on  the  road,  in  conse- 
quence of  which  they  were  materially  depreciated  in 
value,  and  it  is  for  this  depreciation  that  plaintiff  seeks 
to  recover  damages. 

2.  Plaintiff  alleged  and  introduced  evidence  tending 
to  show  that  he  had  entered  into  an  oral  contract  with 
the  defendant's  agent  at  Ellis  for  the  shipment  of  both 
cars  of  cattle;  that  it  was  agreed  that  the 
car  from  Agra  would  be  shipped  so  as  to  ''•^1' *^ 'y'." 
reach  Eflis  on  the  evening  of  the  9th.  in  «■<•■ 
time  to  be  taken  into  the  fast  freight  train 
in  which  the  car  from  Ellis  was  carried,  so  that  plaintiff 
could  accompany  both  cars,  and  so  that  they  would  ar- 
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rive  at  Centerville  oa  tbe  time  of  that  train,  without 
the  necessity  of  feeding,  waterin^rt  or  milkiner  on  the 
way.  The  defendant  denies  that  its  agent  at  Ellis  had 
authority  to,  or  did,  make  any  contract  for  the  shipment 
of  tbe  cattle  from  Agra,  and  denies  that  he  had  author- 
ity to,  or  did,  make  any  other  contract  for  the  shipment 
from  Ellis  than  the  one  made  in  writing.  It  appears 
that  on  the  9th  of  September,  and  before  the  shipment 
of  the  cattle  from  Ellis,  the  plaintiff,  as  owner  and 
shipper,  and  the  defendant,  by  its  station  agent  at  Ellis, 
executed  a  written  contract  for  the  shipment  from  EUis. 
It  also  appears  that,  before  the  shipment  of  the  cattle 
from  Agra,  Ed  Burgher  and  the  defendant,  by  its  sta- 
tion agent  at  Agra,  executed  a  like  written  contract  for 
the  shipmentof  the  cattle  from  Agra.  Appellant  con- 
tends that  Ed  Burgher  had  no  authority  to  execute 
said  last-named  contract,  and  prays  that  the  same  be 
reformed  by  inserting  the  plaintiff's  name  as  the  owner 
and  the  shipper  of  the  cattle.  The  district  court  so  re- 
formed said  contract,  and  of  this  the  defendant  does 
not  complain.  This  reformation  is  manifestly  correct. 
Therefore,  that  contract  will  be  considered  as  if  the 
name  of  the  plaintiff  appeared  therein  as  owner  and 
shipper.  We  are  in  no  doubt  from  all  the  circumstances, 
especially  from  the  correspondence  by  wire  that  passed 
between  plaintiff  and  Ed  Burgher  on  the  8th  and  9th 
of  September,  that  Ed  Burgher  was  authorized  to  rep- 
resent the  plaintiff  in  paying  for  and  shipping  the  cat- 
tle from  Agra,  and  that  instead  of  executing  the 
shipping  contract  in  his  own  name  he  should  have  ex- 
ecuted it  for  and  in  the  name  of  the  plaintiff.  It  is  not 
claimed  that  any  oral  contract  was  made  after  the  ex- 
ecution of  these  written  contracts,  and  it  is  clear  that 
whatever  was  said  between  the  plaintiff  and  the  agent 
at  Ellis  as  to  the  terms  of  the  shipments  was  said  prior 
to  the  execution  of  the  written  contracts.  Therefore 
the  district  court  properly  held  that  in  the  a'bsence  of 
fraud  or  mistake,  evidence  as  to  said  oral  communica- 
tioos  was  ivadmissible.  We  may  say,  further,  that, 
even  if  said  declarations  were  competent,   we  think 
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they  fail  to  show  authority  in  the  agent  at  Ellis  to  con- 
tract for  the  sbipmeat  from  Agra,  or  that  he  did  so 
contract.  All  that  he  did  was  to  inform  the  plaintiff  of 
the  rates  given  by  the  general  freight  ^ent,  which 
were  the  rates  at  which  the  shipments  were  made;  also 
to  inform  him  of  his  understanding  as  to  the  time  and 
connection  of  trains. 

3.  With  respect  to  the  authority  of  Ed  Burgher,  it 
appears  that  the  plaintiff  was  not  at  Agra,  and  had  no 
personal  communications  with  the  defendant's  agent  at 
that  station  in  regard  to  the  shipment.  The 
cattle  were  brought  in  and  loaded  by  a  Mr.  S3[i7|S^i^,L 
Fauts,  for  the  plaintiff.  Ed  Burgher.  20 
years  of  age,  a  nephew  of  the  plaintiff,  who  resided 
with  the  plaintiff  in  Iowa,  was  at  Agra  on  a  visit,  and 
with  plaintiff's  permission  was  to  return  to  Iowa  with 
the  cattle  on  a  shipper's  pass.  There  seems  to  have 
been  some  delay  in  the  receipt  of  the  money  with  which 
the  Agra  cattle  were  to  be  paid  for,  and  on  September 
8th  and  9th  telegrams  passed  between  Ed  Burgher,  at 
Agra,  and  the  plaintiff,  at  Ellis,  as  follows:  On  the 
8th  Ed  Burgher  wired  plaintiff:  "Money  has  not 
come."  Plaintiff  answered:  "Tell  one  man  to  stay 
with  cattle.  Pay  his  expenses.  If  money  not  there 
morning,  I  will  be  there  to-morrow."  Ed  Burgeran- 
swered:  "Money  has  not  come.  Cattle  here."  Plain- 
tiff replied:  "Money  was  expressed  yesterday  from 
Beatrice.  If  not  satisfied,  answer."  On  the  9th' Ed 
Burgher  answered:  "Cattle  paid  for.  Will  come  on  % 
this  morning."  These  messages  were  transmitted  and 
received  by  the  defendant's  agents  at  Agra  and  Ellis. 
Plaintiff  must  have  known  that  the  cattle  were  not  to 
be  shipped  from  Agra  until  a  contract  was  signed,  and 
that  the  agent  at  Agra  would  understand  from  said 
messages  that  Eld  Burgher  was  acting  for  the  owner. 
There  is  no  claim  that  the  agent  at  Agra,  who  alone 
could  contract  for  the  shipment  from  that  point,  did 
make  any  other  contract  than  that  expressed  hi  the 
writing.  The  pllaintrff  asks  that  said  written  ootftract 
be  reformed  so  as  to  express  the  agreement  as  alleged 
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to  have  been  orally  made  with  the  a^ent  at  Kllis,  but, 
in  view  of  the  conclusion  already  announced  with  re- 
spect to  that  alleged  contract,  such  reformation  cannot 
be  granted.  We  are  clearly  of  the  opinon  that  the 
rights  of  the  parties  as  to  the  damages  claimed  must  be 
measured  by  the  written  contract  under  which  the 
shipment  from  Agra  was  made,  reformed  only  by  inser- 
ting the  name  of  the  plaintiff  as  owner  and  shipper  of 
the  cattle. 

4.  We  now  inquire  whether,  under  the  written 
contract  as  thus  reformed,  the  defendant  is  liable  for 
the  damages  caused  to  the  cattle  shipped  from  Agra 
because  of  their  not  having  been  fed,  watered,  and 
milked  while  in  transit.  Said  contract  provides: 
"That,  for  and  in  consideration  of  rates  named  and 
privileges  above  enumerated,  the  said  Aron  Burgher, 
Jr.,  agrees  to  ship  one  car  of  cattle  (29  head  more  or 
less)  from  Agra,  Kan.,  to  Centerville,  Iowa,  and  said 
railway  company  agrees  to  receive  and  haul  the  same." 
Immediately  following  this,  said  contract  provides  as 
follows:  "Which  stock  is  to  be  loaded  and  unloaded, 
watered  and  fed  by  the  said  Ed  Burgher(Aron  Burgher, 
Jr.),  or  his  agent.  And  in  consideration  of  free  trans- 
portation for  one  person,  hereby  given  by  said  railway 
company,  such  person  to  accompany  the  stock,  it  is 
agreed  that  the  car  containing  the  stock  of  said  Bur- 
gher is  in  sole  charge  of  said  person  or  his  agents,  for 
the  purpose  of  attention  and  protection  of  the  stock 
while  in  transit,  and  the  company  assumes  no  respon- 
sibility for  safety  to  stock  in  charge  of  shipper  or  bis 
agents,  whether  from  theft,  heat,  jumping  from  car, 
injury  in  loading  or  unloading,  injury  or  damage 
which  stock  may  do  to  themselves,  or  which  may  arise 
from  the  reasonable  delay  of  trains,  or  from  any  other 
cause,  or  accident  or  injury,  except  those  occurring  by 
gross  negligence  of  the  company."  The  rate  named 
was  the  lower  rate  allowed  when  liability  was  limited. 
There  is  no  provision  in  the  contract  as  to  the  train  or 
routes  by,  or  the  time  in  which  the  cattle  should  becar- 
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ried.  It  is  undisputed  that,  if  that  part  of  the  contract 
quoted  above  is  to  control,  the  defendant  is 
not  liable  for  the  damage  caused  to  the  cat-  BSnTi'.'"'" 
tie  for  want  of  feed,  water,  and  milkinp. 
Plaintiff  contends  that  that  part  of  said  contract  is  in 
violation  of  the  constitution  of  the  state  of  Nebraska 
and  the  statutes  of  Kansas,  and  is  therefore  invalid. 
As  we  find  that  the  only  contract  made  for  the  ship- 
ment of  the  cattle  from  Agra  was  made  in  Kansas,  we 
need  not  inquire  as  to  the  provision  of  the  constitution 
of  Nebraska.  The  statute  of  Kansas  and  the  order  of 
its  board  of  railway  commissioners  are  admitted  to  be 
correctly  set  out  in  the  answer.  Section  13  of  the  act 
approved  March  6,  1883,  creating'  the  board  of  railroad 
commissioners  is  as  follows:  "No  railroad  company 
shall  be  permitted,  except  as  otherwise  provided  by 
regulation  or  order  of  the  board,  to  change  or  limit  its 
common-law  liability  as  a  common  carrier. "  On  Sep. 
tember  1,1893,  said  board  of  railroad  commissioners, 
under  authority  of  saidsection,  promulgated  an  order 
providing  as  follows:  "That  hereafter  where  any 
railroad  company  doing  business  in  the  state  of  Kansas 
shall  have  in  force  two  rates  for  the  shipment  of  any 
class  of  freight  within  said  state,  the  higher  rate  to 
apply  to  such  shipments  where  no  limitation  of  the 
strict  common-law  liability  of  said  railroad  company  is 
made,  and  the  lower  rate  to  apply  when  such  liability 
is  limited,  itshall  be  lawful  for  such  railway  company, 
by  contract  entered  into  between  such  company  and 
any  shipper,  to  change  or  limit  its  common-law  liability 
in  such  manner  and  to  such  extent  as  may  be  specified 
by  the  terms  of  said  contract:  provided  that  such 
contract  shall  not  relieve  such  railroad  company  from 
any  liability  on  account  of  the  negligence  of  such 
company."  As  already  stated,  defendant  had  in  force 
two  rates,  and  this  shipment  was  made  at  the 
lower  rate,  and  is  therefore  within  the  authority  given 
in  this  order.  Appellant  quotes  a  statute  of  Kansas 
providing  that  railroads  shall  be  liable  for  all  damage 
to  person  or  property,  when  done  in  consequence  of 


.y  Google 


136  CARBIERS  OF  LIVE  STOCK  ^ol  XI 

(NS) 

Burgher  v.  Chicago,  R.  1.  &  P.  R.  Co 

any  neglect  on  the  part  of  tbe  railroad  companies. 
Surely,  railroad  companies  are  liable  for  neglect,  but 
the  inquiry  here  is  whether  this  contract  is  valid,  and, 
if  so,  whether  under  it  it  was  the  duty  of  the  defendant 
or  of  the  person  in  charge  of  the  cattle  to  feed,  water, 
and  milk  them.  Appellant  refers  to  section  4032  of 
the  code  of  1873  which  makes  it  a  misdemeanor  for  any 
railway  company,  owner,  or  custodian  of  animals  to 
confine  the  same  in  cars  for  a  longer  period  than  28 
consecutive  hours  without  unloading  for  rest,  water 
and  feeding,  "unless  delayed  by  storm  or  other  acci- 
dental cause."  Clearly,  tbe  carrier  is  not  liable  in 
damages  to  the  owner,  where  the  neglect  is  that  of  the 
owner  or  custodian.  This  contention  is  fully  answered 
in  the  recent  case  of  Grieve  v.  Railroad  Co,  (Iowa)  74 
N.  W.  192.  Section  2074  of  our  Code  is  as  follows: 
"No  contract,  receipt,  rule  or  regulation  shall  exempt 
any  railroad  corporation  engaged  in  transporting  per- 
sons or  property,  from  the  liability  of  a  common 
carrier,  or  carrier  of  passengers,  which  would  exist 
had  no  contract,  receipt,  rule  or  regulation  been  made 
or  entered  into,"  The  contract  in  that  case  was  identi- 
cal with  this  as  to  the  care  of  the  cattle  in  transit.  In 
that  case  it  is  said:  "But  the  company  had  the  right 
to  employ  the  plaintiff  by  furnishing  him  transporta- 
tion to  accompany  the  stock,  load  and  unload,  water, 
and  feed  it ;  and  if  he  actually  undertook  to  do  this, 
and  injury  was  occasioned  by  his  negligence,  it  is  not 
perceived  on  what  theory  the  carrier  may  be  held 
responsible.  In  such  a  case  damages  resulted  not  from 
any  lack  of  care  on  the  part  of  the  carrier,  but  from 
that  of  the  owner,  *  •  *  Now,  if  the  owner  undertakes 
to  oversee  the  transportation  of  his  stock  and  to  attend 
to  loading  and  unloading  it,  feeding  and  watering  it, 
whether  by  contract  or  voluntarily,  and  it  suffers 
injury  through  his  fault  he  cannot  recover,  though  the 
contract  in  no  way  relieves  the  company  from  liability." 
5.  Accepting  the  vifritten  contract  as  controlling,  we 
now  inquire  whether  the  defendant  is  liable  for  the 
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damag-e  caused  to  the  cattle  by  reason  of  tlieir  not  hav- 
ing been  fed,  watered,  and  milked  while  in 
transit.  Ed  Burgher  was  authorized  by  mjlBJn^,'' 
the  plaintiff  to  be  and  was  carried  on  the  trctmpuV  ' 
train  with  these  cattle  on  a  shipper's  pass, 
and  as  the  person  in  whose  sole  charge  the  cattle  were, 
"for  the  purpose  of  attention  and  protection  of  the 
stock  while  in  transit."  The  cattle  were  unloaded  and 
kept  in  a  stockyard  all  of  the  first  night  out,  but  were 
not  fed,  watered,  or  milked.  It  does  not  appear  that 
Ed  Burgher  at  any  time  asked  that  the  cattle  be  fed, 
watered,  or  milked.  The  fact  is  that  plaintiff,  expect- 
ing that  car  to  be  in  the  same  train  with  the  car  which 
he  accompanied,  did  not  furnish  Ed  Burgher  with  money 
to  buy  feed,  and  Ed  Burgherdidnot  ask  the  defendant's 
agents  to  furnish  the  feed,  and  charge  it  on  the  way- 
bill, as  he  might  have  done.  It  is  entirely  clear  that 
under  the  contract  the  duty  of  caring  for  the  cattle  in 
these  respects  was  upon  the  plaintiff,  and  not  upon  the 
defendant.  No  doubt,  if  the  Agra  cattle  had  arrived 
in  time  to  be  carried  from  Ellis  in  the  same  train  with 
the  Bllis  cattle,  this  damage  would  not  have  resulted  ; 
but  the  defendant  did  not  contract  that  the  Agra  cat- 
tle should  be  so  carried,  and  it  was  plaintiff's  neglect 
that  he  did  not  provide  for  their  care  in  the  event  of 
their  being  carried  by  a  different  train  or  over  a  differ- 
ent route.  After  a  most  careful  consideration  of  the 
case,  we  reach  the  conclusion  that  the  judgment  of  the 
district  court  should  be  affirmed. 


Carriers  of  Live  Stocic— Uability  Where  Shipper  Assumes  Duty  of 
Caring  for  Stock.— The  dutj  as  to  the  care  cf  the  stock,  feeding  and 
wateriag  them,  may  be  imposed  apon  the  shipper  or  owner  by  the 
terms  of  the  contract  of  shipment.  If  the  shipper  volunteers  or  un- 
dertakes to  assume  this  dutj,  he  alone  Is  responsible  for  a  neglect  to 
discharge  it.  South,  etc.,  Alabama  R.  Co.  v.  Henlien,  52  Ala.  606,' 
23  Am.  Rep.  S78 ;  Western  R.  Co.  v.  Hamell,  91  Ala.  340.  45  Am.  4 
Eng.  R.  Cas.  358 ;  Central  R.  Co.  v.  Bryant,  73  Ga.  722 :  Dnveniclc  v. 
Missouri  P'ac.  R.  Co.,  57  Mo.  App.  550;  Cragin  v.  New  York  Cent. 


.y  Google 


138  CARRIERS  OF  PASSENGERS  ^oi  Ai 

(NS) 

Chicago,  R.  I.  &  P.  Rj.  Co.  v.  Posten 

R.  Co.,  51  N.  Y.  61,  10  Ara.  Rep.  SS9 ;  Heineman  v.  Grand  Trunk  R. 
Co.,  31  How.  Pr.  (BufEalo  Super.  Ct.)  430. 

^  Where  tbe  shipper  contra.ctsthat-"in  case  of  accidents  toor  delays 
of  time  from  any  cause  whatever"  he  "is  to  feed,  water,  and  to  take 
proper  care  of  the  stock  at  his  own  expense,"  he  cannot  recover  for 
injuries  resulting  from  his  failure  to  perform  his  undertaking;, 
although  the  carrier  may  have  consumed  more  time  than  was  nec- 
essary in  the  transportation.    Boaz  v.  Central  R.  Co.,  87  Ga.  463. 

If  the  shipper  contracts  to  accompany  the  stock  and  assume  con- 
trol of  them,  he  cannot  recover  for  a  loss  or  injury  to  them  in  course 
of  transportation  unless  his  declaration  alleges  that  the  loss  or  in- 
jury was  not  due  to  his  own  neglect  of  duty.  Terre  Haute,  etc.,  R. 
Co.  V.  Shermood,  132  Ind.  129,  32  Am.  St.  Rep.  239. 

See  Grieve  v.  IlUnoia  Cent.  R.  Co.  (Iowa), 9  Am,  ft  Sng.  R.  Gas., 
N.  S„  669,  and  note,  p.  674. 


Chicago,  R.  I.  &  P.  Ry.  Co.  ct  al. 


POSTEN. 

(Supreme  Court  of  Kansas,  June  it,  tS^.) 

Injury  to  Passengsr— Collision  on  Leased  Track — Liability. -~Under 

the  terms  of  the  articles  of  ag-reement  made  between  the  Union  Pa- 
cific Railway  Company  and  the  Chicago,  Kansas  A  Nebraska  Rail- 
nay  Company  on  the  I7th  of  March,  1887,  for  the  joint  use  of  the 
track  of  the  former  between  Topeka  and  Kansas  City,  the  train 
hands  in  charge  of  a  train  belonging  to  the  C,  R.  I.  &  P.  Ry.  Co., 
successor  to  the  latter  company,  while  on  the  U.  P.  track,  are  to 
be  deemed  the  employees  of  the  C,  R.  I.  &  P.  Co.,  and  the  latter 
company  and  ita  assigns  are  liable  for  injuries  to  passengers  on  a 
train  of  the  former  for  injuries  caused  by  the  negligence  of  the 
employees  in  charge  of  a  train  of  the  latter. 

Damages — Evidence." — On  the  trial  of  an  action  to  recover  dam- 
ages for  personal  injuries  preventing  the  plaintiff  from  transacting 
his  ordinary  business,  evidence  of  the  character  and  extent  of  such 
business,  to  which  he  devoted  his  personal  attention  and  of  the 
profits  derived  therefrom,  may  be  given  at  the  trial;  but  specula- 
tive profits,  and  profits  on  invested  capital,  are  not  recoverable  as 
damages. 

Limiting  Liability.* — An  attempt  of  a  railway  company  or  its 
receivers  operating  its  property  to  limit,  without  an  order  of  the 
board  of  railroad  commissioners,  its  common-law  liability  for  inju- 
ries to  a  passenger  resulting  from  the  negligence  of  its  employees, 
is  prohibited  by  section  17  of  chapter  69  of  the  General  Statutes  of 
1897,  and  a  provision  in  a  stock  pass  attempting  to  limit  such  liabil- 
ity to  $1,(»0  is  invalid. 

(Syllabus  by  the  Court.) 

'See  notes  at  end  of  case. 
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Error  by  defendant  from  Cloud  county  district  court. 

M.  A.  Low,  W.  F.  Evans,  A.  L.  Williams,  JV.  H. 
LoomiSy  and  R,  W.  Blair  for  plaintiffs  in  error. 
Shaffer  &  Savery,  for  defendant  in  error. 

Allen  J.  The  plaintiff  wa3  injured  in  the  same 
collision  considered  in  the  preceding-  case  of  Railway 
Co.  V.  Martin,  53  Pac.  461.  Plaintiff  recovered  judg-- 
ment  in  the  district  court  against  both  de- 
•fendants  for  $8,000.  The  findings  of  the 
jury  upon  all  essential  questions  of  fact  relating  to  the 
cause  of  the  collision  are  substantially  the  same  as  in 
the  preceding  case,  and  it  is  not  deemed  necessary  to 
again  recite  them.  In  this  case,  however,  the  contract 
under  which  the  trains  of  the  Rock  Island  Company 
were  operated  over  the  Union  Pacific  tracks  between 
Topekaand  Kansas  City  was putin  evidence.  Counsel 
for  the  Rock  Island  Company  again  argue  in  the  brief 
with  great  earnestness  and  at  length  that  the  trains  of 
their  company  while  on  the  Union  Pacific  tracks  are 
wholly  under  the  control  of  the  receivers,  and  that  they 
alone  are  liable  for  accidents  resulting  from  the  mis- 
management of  trains.  The  first  article  provides  for 
connecting  the  tracks  of  the  two  companies  at  North 
Topeka,  Kansas  City,  and  Armstrong,  and  lets  to  the 
Rock  Island  Company  the  joint  use  of  the  Union  Pacific 
tracks  between  these  points,  with  equal  privileges  to 
the  engines  and  trains  of  both  roads  thereon.  The 
second  article  fixes  the  rental  to  be  paid,  which 
is  made  up  partly  from  percentage  on  the  investment, 
partly  from  the  taxes  and  expenses  in  repairing  the 
property,  and  "a  proportional  share  of  the  expenses 
actually  incurred  in.  paying  reasonable  salaries  to 
switchmen,  telegraph  operators,  train  dispatchers,  and 
such  other  employees  as  may  be  employed  in  the  per- 
formance of  the  duties  incident  to  the  joint  use  and 
occupation  of  said  railway,  as  well  as  a  like  share  of 
expenses  for  water  supply."  In  the  third  article 
provision  is  made  excluding  the  Rock  Island  Company 
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from  local  business  to  and  from  intermediate  points,  and 
providing  for  joint  scbedales  for  the  movement  of  trains, 
and  for  rules  and  resfulations  for  the  operation  thereof 
to  be  made  by  the  Union  Pacific  for  the  government  of 
trains  of  both  companies.  It  is  also  provided  that  "all 
trains  shall  move  under  and  in  accordance  with  the 
orders  of  the  superintendent,  or  train  dispatcher,  of 
the  party  of  the  first  part,  who  shall,  as  nearly  as  may 
be  practicable,  secure  equality  of  right  and  privilege  to 
all  trains  of  the  same  class.'  The  fifth  clause  of  the 
third  article  reads:  "Each  party  shall  be  liable  as  well  ' 
to  the  other  as  to  all  third  persons  for  all  injuries  and 
damage  done  by  the  running  of  its  trains,  or  by  the 
misconduct,  carelessness,  or  neglect  of  its  employees; 
and  in  case  of  collision  between  the  trains  of  the  two 
parties  the  one  in  fault  shall  sustain  and  ]my  all  damages, 
or,  if  neither  is  at  fault,  each  shall  bear  its  own  loss  and 
damage."     From  these  provisions,  as  well  as  from  the 

general  context  of  the  agreement,  it  is  per- 
pr'-cHiH™!!'  fectly  clear  that  the  Rock  Island  is  respon- 
uSmti"'*"      sible  for  the  conduct  of  its  employees  in  the 

operation  of  its  trains  over  the  Union  Pacific 
tracks,  and  that  the  management  of  Rock  Island  trains 
by  employees  of  the  Union  Pacific  Company  is  confined 
to  orders  and  regulations  in  reference  to  their  move- 
ments. For  keeping  the  tracks  and  other  Union  Pacific 
property  in  repair,  the  Union  Pacific  Company  is 
primarily  responsible,  but  for  the  conduct,  skill,  and 
diligence  of  the  trainmen  in  the  operation  of  the  trains 
of  the  Rock  Island  Company  it  clearly  is  answerable 
both  to  its  own  passengers  and  to  all  others  affected 
thereby.  The  negligence  for  which  the  Rock  Island 
was  held  liable  was  the  negligence  of  the  engineer  and 
other  trainmen  eraployed[;by  it,  and  in  charge  of  its 
train.  We  are  not  called  on  to  consider  any  question 
concerning  its  liability  for  the  negligence  or  misman- 
agement of  train  dispatchers,  telegraph  operators, 
switchmen,  or  other  persons,  employed  by  the  Union 
Pacific,  but  whose  duties  relate  to  the  trains  of  both 
companies. 
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'VPe  find  no  fault  in  theainth  instruction.  It  certainly 
states,  in  substantially  the  usual  form,  the  correct 
measure  of  the  plaintiff's  recovery  in  case  a  verdict 
should  be  rendered  in  his  favor.  The  criti- 
cise of  counsel,  however,  is  not  so  much  on  JJSIf"'^'' 
the  instruction  itself  as  of  the  evidence  on 
which  it  was  based.  The  claim  is  that  as  to  earniuje' 
capacity  no  competent  evidence  was  offered,  but  that, 
on  tbe  contrary,  incompetent  evidence  of  the  plaintiff's 
profits  in  bis  business  was  introduced  over  the  defend- 
ant's objection.  The  plaintiff  himself  testified  that  he 
was  a  farmer,  feeder,  and  shipper  of  stock,  and  that  in 
the  year  1892  his  profits  were  about$2,000,  and  in  1893 
about  $4,000;  that  that  included  the  two  years  previous 
to  the  accident,  and  that  since  then  he  had  not  been 
able  to  attend  to  that  business,  nor  business  of  any 
kind.  It  is  said  that  this  income,  being*  derived  from 
invested  capital,  as  well  as  the  personal  attention  of  the 
plaintiff,  did  not  furnish  a  proper  measure  of  damag^es; 
that  profits  of  the  kind  realized  were  speculative;  that, 
while  profits  mig-ht  be  made  in  one  year,  losses  mig'ht 
be  sustained  to  another.  The  contention  is  sound  so 
far  as  it  relates  to  the  rule  by  which  the  plaintiff's 
damages  are  to  be  measured,  but  it  is  not  sound  as  to 
the  proposition  that  testimony  with  reference  to  the 
plaintiff's  employment,  and  the  nature  and  character  of 
his  business,  and  whether  it  is  profitable  or  otherwise, 
may  be  admitted  in  evidence.  Certainly  evidence  as  to 
earnings  in  cases  of  this  kind  is  not  necessarily  confined 
to  wag'es.  It  is  not  alone  wa^e  earners  whose  time  is 
valuable,  and  who  may  recover  damages  for  injuries 
resulting-  in  the  loss  of  it.  In  order  that  the  jury  may 
intelligently  estimate  the  loss  the  plaintiff  has  sustained, 
it  is  aecessary  that  they  should  be  informed  with 
cefereace  to  his  business  affairs;  and  while  they  may 
nol,  as  compensation  for  the  loss  of  his  time,  include 
^«£:VJ>tv«e  profits  or  profits  on  invested  capital,  it  is 
for  them  to  say  what  loss  has  resulted  to  his  business 
b«6atU9e  of  bis  bdng-  incapacitated  from  atteudinjf  to  it, 
and  ifi  %yvKd  him  a»  damages  the  value  of  his  time  and 
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labor  to  bimself  in  the  transaction  of  his  own  business. 
This  is  the  same  recovery,  and  for  precisely  the  same 
reasons,  that  a  clerk  or  a^ent  doing-  the  same  work  for 
wages  might  recover  for  his  loss.  In  3  Suth.  Dam.  § 
945,  it  is  said:  "Evidence  of  the  loss  sustained  by 
the  plaintiff  in  his  business  in  consequence  of  the  injury 
received  is  proper,  not  as  furnishing-  the  measure  of 
damages,  but  to  aid  the  jury  in  estimating  them;  and 
for  this  purpose  the  nature  of  such  business,  its  extent, 
and  the  importance  of  his  personal  oversight  and  sup- 
erintendence in  conducting  it,  may  be  shown."  This 
view  of  the  law  is  sustained  in  the  following  cases: 
Kinney  v.  Crocker,  18  Wis.  80;  Stafford  v.  City  of 
Oskaloosa.  64  Iowa,  251.  20  N.  W.  174;  City  of  Ripon 
V.  Bitte!,  30  Wis.  614;  Wade  v.  Leroy,  20  How.  34. 
The  plaintiff  in  this  case  was  riding  on  a  stock  pass, 
similar  to  that  of  Martin,  discussed  in  the  preceding- 
case.  In  this  case  Posten  is  plaintiff,  and  the  question 
is  presented  whether   the  liability  is  limited  by  the 

terms  of  the  pass,  which  provides  that  in  no 
uiiitiw  urtii.     (^gg  gijaii  tijg  liability  of  the  company  exceed 

$1,000,  This  is  an  attempt  to  restrict  the 
liability  of  the  receivers  of  the  railway  company  by 
contract,  without  the  sanction  of  an  order  of  the  board 
of  railway  commissioners.  In  the  case  of  Rouse  v. 
Harry,  55  Kan.  589.  40  Pac.  1007,  it  was  held  that  the 
liability  of  receivers  operating  a  railroad  is  to  be 
determined  by  the  same  rules  as  those  applicable 
to  the  company.  In  the  case  of  Railway  Co.  v. 
Sherlock,  59  Kaa.— 9  Am.  &  Eng.  R.  Cas.  N.  S.. 
462,  51  Pac.  899,  it  was  held  "that  a  stipulation  in  a 
contract  for  the  shipment  of  live  stock,  limiting  the 
amount  for  which  the  railroad  company  shall  be  liable 
in  case  of  loss  or  injury,  made  without  the  permission 
or  order  of  the  board  of  railroad  commissioners,  is 
invalid  and  cannot  be  enforced."  This  decision  was 
based  on  section  17  of  chapter  69  of  the  Greneral  Statutes 
of  1897.  which  provides:  "No  railroad  company  shall 
be  permitted,  except  as  otherwise  provided  by  reg*ulation 
or  order  of  the  board,  to  change  or  limit  its  common- 
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law  liability  as  a  common  carrier."  At  common  law 
common  carriers  are  liable  to  persons  injured  through 
their  negligence  for  the  damag'es  so  occasioned.  The 
provision  incorporated  into  this  stock  pass  is  an  attempt 
to  relieve  the  company  from  the  major  part  of  this 
common-law  liability,  and  falls  within  the  prohibition 
of  the  statute.  Most  of  the  other  questions  discussed 
in  the  brief  have  been  considered  and  disposed  of  in 
the  Martin  Case.  The  others  appear  of  minor  impor- 
tance, and,  while  all  of  them  have  been  examined,  we 
find  nothing-  warranting  a  reversal- of  the  judgment. 
It  is  therefore  affirmed.     All  the  justices  concurring. 


Personal  Injuries — Damages — Admissibilityof  Evidence  as  to  Ptain- 
iifTs  Position  in  Life,  Business,  etc.— In  estimatiag-  damag-es  in 
actions  for  personal  injuries  it  is  proper  to  consider  the  injnred 
pa&sensfer'B  position  in  life,  the  business  or  profession  in  which  he 
isengag-ed,  the  means  at  his  disposal  to  earn  money,  and  the  extent 
to  which  they  are  affected  in  consequence  of  the  injury. 

Phillips  V.  London,  etc.,  R.  Co.,  5  C.  P.  Div.  280,  S  Q.  B.  Div.  78  ; 
Mackoj  11.  Missouri  Pac.  R.  Co.,  S  McCrary  (U.  S.)  538 ;  Macon,  etc., 
R.  Co.  V.  Johnson,  38  Ga.  409 ;  Louisville,  etc. ,  R.  Co.  v.  MUler,  141, 
Ind.  533 ;  Southern  R.  Co.  v.  Kendrick,  40  Miss.  374, 90  Am.  Dec.  332  ; 
Whalen  v.  St.  I^uis,  etc.,  R.  Co.,  60  Mo.  323  ;  Brignoli  v.  Chicaro, 
etc.,  R.  Co..  4  Daly  [N.  Y.  )  182. 

In  an  action  by  a  passenger  to  recover  damages  for  injuries  resnlt- 
ing-  from  a  ca.rrier'a  neglig-ence,  it  is  competent  for  the  plaintiff  to 
show  the  business  in  which  he  is  engaged,  the  extent  and  amount 
of  his  ordinary  business,  and  thus  lay  the  foundation  which  will 
enable  the  jury  to  ascertain  the  direct  and  necessary  damages  which 
resulted  from  the  injury.  Rio  Grande  Western  R.  Co.  v.  Rubenstein, 
5  Colo.  App.  121 ;  Wade  v.  I^roy,  20  How.  (U.  S.)  34  ;  Ohio,  etc.,  R. 
Co.  1'.  Hecht,  115  Ind.  443 ;  Wallace  v.  Western  North  Carolina  H. 
Co.,  104  N.  Car.  442,  41  Am.  &  Eng.  R.  Caa.  212. 

In  an  action  against  a  carrier  of  passengers  to  recover  damages 
for  personal  injuries,  where  the  sole  question  is  how  much  the  earn- 
ing capacity  of  the  plaintiff  has  been  decreased  by  reason  of  his 
injuries,  it  is  competent  to  prove  what  his  business  was  worth  for 
the  year  preceding  the  accident  and  what  it  was  after  the  accident. 
Chicago,  etc.,  R.  Co.  v.  Meech,  5P  111.  App.  69 ;  Galveston,  etc.,  R. 
Co.  V.  Cooper,  2  Tex,  Civ,  App,  42, 

Where  a  professional  man  is  injured  through  the  negligence  of  a 
carrier  be  may  testify  as  to  his  past  earnings  for  the  purpose  of 
enabling  the  jury  to  fix  the  amount  of  his  damages.  Nash  v. 
'Sharps,  19  Hun  (N.  Y.)  365;  Walker  t.  Erie  R.  Co.,  63  Barb.  (N.  Y.) 
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260  ;  Simonin  v.  New  York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  214  ;  Phil- 
lips V.  London,  etc.,  R.  Co.,  5  Q.  B.  Div,  78. 

The  injuries  ha.ving'  disabled  plaintiff  for  some  time  to  carr;  on 
the  business  in  which  he  was  eagag'ed,  he  may  prove,  as  an  element 
of  bis  damages,  "what  he  was  making;  at  the  time  he  was  injured." 
Alabama  G.  S.  R.  Co.  v.  Fraiier,  93  Ala.  45,  9  So.  Rep.  303. 

Evidence  of  the  amount  of  plaintiff's  earning-s  is  admissible,  not 
a.s  a  basis  of  computation,  but  merely  as  a  circumstance  tending  to 
■'     '  I  money.     Simonson  v.  Chicago,  R.  I.  A  P. 

r  for  personal  injuries,  whereby  the  plain- 
tiff who  was  an  architect  was  incapacitated  from  pursuing  his  busi- 
ness, evidence  of  the  nature  and  extent  of  his  business  is  competent 
to  go  to  the  jury  ;  not  as  furnishing  a.  measure  of  damages,  but  to 
guide  them  in  the  exercise  of  that  discretion  as  to  the  amount  of 
damages  which,  to  a  certain  extent,  is  vested  in  a  jury  in  such  cases. 
New  Jersey  Exp.  Co.  v.  Nichols,  33  N.  J.  L.  434 ;  affirming  32  N.  J. 
L.  166. 

Carriers— Power  to  Limit  Liability  without  Order  of  Commission- 
ers—Kansas Statute.— In  St.  lrf)uia  4  P.  P.  Ry.Co.  v.  Sherlock, (Kan.) 
9  Am.  &  Eng.  R.  Cas..  N.  S.,  462,  it  was  held  that  under  section  17. 
c.69  Gen.  St.  Kan.  1897,  a  stipulation,  in  a  contract  for  the  ship- 
ment of  live  stock,  limiting  the  amount  for  which  the  railroad  com- 
pany shall  be  liable  in  case  of  loss  or  injury,  made  without  the  per- 
mission or  order  of  the  board  of  railroad  commissioners,  is  invalid, 
and  cannot  be  enforced. 


{Supreme  Court  of  Tennessee,  March  /?,  iSgS.) 

Indictment  for  Permftting  Negroes  to  Ride  (n  Car  for  White  PuB- 
engers — Constitutionality  of  Statute.* — The  question  whether  or  not 
a  state  statute  requiring  railroad  companies  to  furnish  separate  cars 
or  compartments  for  white  and  colored  passengers,  and  applying  not 
only  to  intra-state  travel,  but  to  inter-state  travel  also,  is  repugnant 
to  the  federal  constitution  is  an  open  one  under  the  decisions  of  the 
supreme  court  of  the  United  States. 

Sama— [ntsr-State  Commercp.— The  act  of  1891  (Chapter  52)  of 
Tennessee  containing  a  provision  of  such  natare,  is  not  a  regulation 
of  inter-state  commerce. 

Same — Police  Power.— Such  provision  is  not  obnoxious  to  the 
Constitution  of  the  United  States,  but  is  a  reasonable  exercise  of 
the  police  power  of  the  state. 

■See  note  at  ejid  of  case. 
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Appeal  by  defendant  from  Davidson  county  crimi- 
nal court.     A0rmed. 

Stniih  <£■  Madditiy  for  plaintiff  in  error. 
The  Atlomey  General,  for  the  state. 

Snodgrass,  J.  The  plaintiff  in  error  was  indicted 
and  convicted  under  the  act  of  1891  (chapter  52),  for 
unlawfully  failing',  neglectinfr,  and  refusing-  to  assig'n 
certain  n^rocs  to  the  car  and  compart-  ^ 
meat  of  car  used  on  the  Louisville  &  Nash- 
ville Railroad  for  colored  passetig^ers,  and  for  permitting- 
them  to  ride  in  the  car  and  compartment  thereof  as- 
signed to  white  passeng-ers.  He  appealed,  and  contests 
here  the  correctness  of  the  judgment,  upon  the  g-round 
that  the  act  referred  to  is  invalid,  as  a  reg'ulation  of 
interstate  commerce,  and  in  violation  of  the  constitu- 
tion of  the  United  States  on  that  subject  (article  1  §  8), 
which  vests  in  congress  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  states  and  with  the 
Indian  tribes.  It  is  insisted,  and  the  authorities  cited 
to  the  effect,  that  the  states  have  no  power  to  regulate 
interstate  commerce,  and  that  the  transportation  of 
passengers  from  points  without  to  points  within  the 
state  or  outside  is  such  commerce,  and  beyond  the 
power  of  state  regulation.  It  is  admitted  that  the  act, 
so  far  as  it  operates  to  regulate  commerce  within  the 
state,  is  valid,  but  it  is  urged  that  it  is  invalid  as  ap- 
plied to  the  case  of  these  passengers  taken  into  the  car 
without  the  state  to  be  brought  within  or  t]pnsported 
through  it,  as  was  the  case  in  this  instance; 
and  it  is  urged  that  the  question  is  so  de- ^^f|^*^^/. 
cided  by  the  supreme  court  of  the  United  ^^J'jjjjjj!^ 
States  in  the  case  of  Hall  v.  DeCuir,  95  U.  t'3fJ",'S;J|S; 
S.    485.     If   the    contention   of   plaintiff  in  ' 

error  as  to  the  effect  of  this  decision  was  correct,  we 
would  bold  that  decision  conclusive,  and  reverse  the 
judgment,  for  we  not  only  recognize  the  right  of  that 
court  to  determine  thatquestion,  but  we  regard  its  ad- 
judications as  always  correct  within  its  province,  until 
reversed  or  changed  by  itself,  and  accord  to  them  that 
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unhesitating  respect  which  is  due  the  supreme  court 
of  the  United  States  as  our  own  highest  court  for  the 
settlement,  and  rightful  settlement,  of  all  questions 
which  our  federal  constitution  and  laws  submit  to  its 
judgment.  If  there  be  any  courts  of  the  states  which 
question  or  attempt  to  avoid  them,  either  as  unauthor- 
ized or  unjust,  because  not  in  harmony  with  any  judi- 
cial or  political  theory  of  their  own,  this  court  is  not 
one  of  them.  We  bow  to  its  decisions,  not  only  as 
rig-ht,  but  as  just  and  proper  expasitions  of  the  consti- 
tutional or  legal  questions  it  decides,  treating  it,  not  as 
a  foreign  tribunal,  because  national,  in  contradistinc- 
tion to  state,  but  as  our  own,  and  entitled  to  as  much 
consideration  as  if  it  were  organized  to  determine  such 
questions  alone  for  this  state,  and,  more,  because  it  is 
the  supreme  power  which  we  have  created  for  the 
ultimate  settlement  of  all  such  controversies  in  all  the 
states  of  our  common  government.  But  we  are  of  the 
opinion  that  the  question  here  involved  was  not  decided 
in  the  case  referred  to,  and,  upon  the  aspect  here 
presented,  was  not  even  considered.  The  question 
there  was  this  :  Under  the  constitution  of  Louisiana, 
all  persons  were  given  equal  rights  and  privileges  upon 
any  conveyance  of  a  public  character,  and  the  legisla- 
ture of  that  state  provided  substantially  that  all  persons 
should  be  carried  together  in  public  conveyances,  A 
carrier  engciged  in  interstate  commerce  under  a  regu- 
lation adopted  for  that  purpose  by  itself  provided  sepa- 
rate accommodations  for  white  and  colored  passengers 
through  that  state  and  others  adjacent.  A  colored 
passenger  applied  for  transportation  from  New  Orleans 
to  Hermitage,  both  points  within  the  state  of  Louisi- 
ana, and  being  refused  accommodations  on  account  of 
her  color  in  the  cabin  specially  set  apart  for  white 
persons,  brought  suit  in  the  Kighth  district  court  for 
the  parish  of  New  Orleans  under  the  Louisiana  act  to 
recover  damages  for  her  mental  and  physical  sufferings. 
She  obtained  a  judgment  for  51,000.  Defendant 
appealed  to  the  supreme  court  of  the  state,  and  the 
judgment  was  affirmed.     The  case  was  Carried  to  the 
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supreme  court  of  the  United  States  under  section  709 
of  the  Revised  Statutes.  That  court  held  that  the  law 
as  construed  by  the  state  court  (which  construction  was 
conclusive  upon  the  supreme  court  of  the  United  States) 
^ave  to  all  persons  travelings  in  Louisiana  upon  public 
conveyances,  though  engaged  in  interstate  commerce, 
equal  rights  and  privileges  in  all  parts  of  the  convey- 
ance, without  distinction  or  discrimination  on  account 
of  race  or  color,  and  dealt  with  it  upon  that  aspect  alone 
as  an  effort  to  regulate  interstate  commerce  by  the  state, 
and  not  as  a  police  measure,  which  it  was  not,  and  in 
which  aspect,  therefore,  it  was  not  considered.  It  was 
held  to  be  a  regulation  of  interstate  commerce  and  to 
be  void,  because  such  power  was  vested  alone  in  con- 
gress to  be  exercised  ;  and,  whether  it  had  done  so  or 
not,  the  state  could  not  do  it  by  such  a  law.  The  court 
said  in  that  case  : 

"There  can  be  no  doubt  but  that  exclusive  power  has 
been  conferred  upon  congress  in  respect  to  the  regula- 
tion of  commerce  among  the  several  states.  The  diffi- 
culty has  never  been  as  to  the  existence  of  this  power, 
but  as  to  what  is  to  be  deemed  an  encroachment  upoo 
it,  for,  as  has  often  been  said,  'Legislation  may,  in  a 
great  variety  of  ways,  affect  commerce  and  persons 
engaged  in  it,  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  constitution.'  Sherlock  v. 
Ailing,  93  U.  S.  103  ;  State  Tax  on  Railway  Gross 
Receipts.  15  Wall.  284.  Thus,  in  Munn  v.  Illinois,  94 
U.  S.  113,  it  was  decided  that  the  state  might  regulate 
the  charges  of  public  warehouses,  and  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Iowa,  Id.  155,  of  railroads  situate  en- 
tirely within  the  state,  even  though  those  engaged  in 
commerce  among  the  states  might  sometimes  use  the 
warehouses  and  the  railroads  in  the  prosecution  of  their 
business.  So,  too,  it  has  been  held  that  states  may 
authorize  the  construction  of  dams  and  bridges  across 
navigable  streams  situate  entirely  within  their  respect- 
ive jurisdictions.  Wilson  v.  Marsh  Co.,  2  Pet.  245  ; 
Pound  V.  Truck,  95  U.  S.  459 ;  Oilman  v.  Philadel- 
phia, 3  Wall.  713.     The  same  is  true  of  turnpikes  and 
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ferries.  By  such  statutes  the  state  refifulates  as  a  mat- 
ter of  domestic  concern  the  instrumeats  of  commerce 
situated  wholly  within  their  own  jurisdictions,  over 
which  they  have  exclusive  gfovernraental  control  except 
where  employed  in  interstate  commerce.  As  they  can 
only  be  used  in  the  state,  their  regulation  for  all  pur- 
poses may  properly  be  assumed  by  the  state  until  con- 
gress acts  in  reference  to  their  foreign  or  interstate 
relations.  When  congress  does  act,  the  state  laws  are 
superceded  only  to  the  extent  that  they  affect  commerce 
outside  the  state  as  it  comes  within  the  state.  It  has 
also  been  held  that  health  and  inspection  laws  may  be 
passed  by  the  states  (Gibbons  v.  Ogden,  9  Wheat.  1), 
and  that-  congress  may  permit  the  states  to  regulate 
pilots  and  pilotage,  until  it  shall  itself  legislate  upon 
the  subject  (Cooley  v.  Board,  12  How.  299).  The  line 
which  separates  the  power  of  the  states  from  this  ex- 
clusive power  of  congress  is  not  always  distinctly 
marked,  and  oftentimes  it  is  not  easy  to  determine  on 
which  side  a  particular  case  belongs.  Judges  not 
unfrequently  differ  in  their  reasons  for  a  decision  in 
which  they  concur.  Under  such  circumstances  it 
would  be  a  useless  task  to  undertake  to  fix  an  arbitrary 
rule  by  which  the  line  must,  in  all  cases,  be  located, 
It  is  far  better  to  leave  a  matter  of  such  delicacy  to  be 
settled  in  each  case  upon  a  view  of  the  particular  rights 
involved."  Nothing  better  illustrates  the  last  sug- 
gestion of  the  learned  judge  than  his  own  view  as  en- 
forced by  citations  in  the  particular  case.  The  propo- 
sition suggested  was  the  power  of  the  state  to  regulate 
internal  commerce,  and  upon  this  he  indiscriminately 
cited  cases  so  holding  along  with  those  which  did  hold 
a  wider  power  to  exist  in  the  state  when  it  belonged 
to  that  class  known  as  the  police  power,  which  he  was 
not  considering.  The  Louisiana  constitution  and  act 
were  not  dependent  upon,  or  in  the  exercise  of,  such 
a  power.  A  requirement  that  all  persons  who  travel 
shall  travel  together  is  not  in  any  sense  a  police  regula- 
tion. It  is  easy  to  perceive  how  it  might  conduce  to 
the  comfort,  health,  or  safety  of  persons  traveling  to 
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be  separated  ;  but  no  reason  of  this  kind  can  be  found, 
nor  any  other  of  a  police  nature,  for  requiring  that  all 
should  be  crowded  or  mixed  together;  and,  presumably, 
therefore,  as  it  did  not  arise,  no  such  question  was 
made.  It  certainly  was  not  considered  or  decided  in 
that  case.  The  reference  to  authorities  (some  of  which 
do  relate  to  it)  was  only  on  a  proposition  as  to  the  state's 
rig'ht  to  legislate  upon  domestic  matters,  but  the  refer- 
ence included  several  which  showed  that  such  a  right, ' 
if  exercised  under  a  valid  law  in  respect  to  matters 
included  in  the  police  powers  of  the  states,  might  be 
lawfully  exercised,  if  so  directed,  although  it  seriously 
affected  interstate  commerce.  No  such  distinction  was 
there  made,  though  later  it  was  done,  and  with  great 
force,  by  the  same  court.  As  already  said,  it  was  not 
presented  as  a  police  regulation.  It  was  not  such,  but 
was  a  regulation,  pure  and  simple,  of  interstate  com-  ■ 
merce.  It  was  not  an  act  passed  in  the  exercise  of  a 
police  power.  It  was  based  upon  no  such  power,  nor 
did  it  purport  to  be.  'The  decision  that  it  was,  hence, 
not  a  valid  law,  was  a  matter  of  course. 

But  in  the  same  opinion.  Judge  Waite,  to  enforce 
the  idea  of  the  impropriety  of  such  a  state  regulation, 
read  au  argument  supposed  to  be- applicable  to  any 
regulation  or  any  law  affecting  the  transportation  of 
passengers,  showing  the  great  hardship  and  inconven- 
ience to  which  interstate  carriers  would  be  subjected 
upon  a  different  construction.  He  said  :  "If  each  state 
was  at  Aberty  to  regulate  the  conduct  of  carriers  while 
within  its  jurisdiction,  the  confusion  likely  to  follow 
could  not  but  be  productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  state  could  provide  for 
its  own  passengers,  and  regulate  the  transportation  of 
its  own  freight,  regardless  of  the  interests  of  others. 
Nay,  more,  it  could  prescribe  rules  by  which  the 
carrier  must  be  governed  within  the  state  in  re- 
spect to  passengers  and  property  brought  from 
without.  On  one  side  of  the  river  or  its  tribu- 
taries he  might  be  required  to  observe  one  set  of 
rules,   and    on    the    other  another.      Commerce  can- 
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not  flourish  in  the  midst  of  such  embarrassments." 
This  was  a  very  persuasive  view  on  the  mere  question 
of  confiniag*  a  state's  regulation  of  commerce  to  its  own 
borders,  when  no  necessity  of  health,  comfort,  or 
safety ,and  no  proper  police  regulation, was  involved.  It 
is  urged  here,  and  has  been  so  urg:ed  in  all  such  cases 
since,  but  the  arg^ument  has  been  distinctly  rejected  by 
the  Supreme  Court  of  the  United  States  in  several  cases 
where  the  law  considered  was  one  enacted  under  the 
police  power,  and  was,  of  course,  a  reasonable  exercise 
of  that  power.  The  question  was  practically  a  new 
one  when  the  opinion  of  Judge  WaiTB  was  delivered, 
and  the  application  of  the  rule  as  to  the  power  of  the 
states  to  affect  interstate  commerce  by  legislation  was 
in  the  formative  state,  and  in  much  confusion,  cis  he 
himself  shows.  Since  that  time  it  has  been  much  con- 
sidered and  debated,  and  many  opinions  have  been  de- 
livered, which  mark  far  more  distinctly  and  far  more 
accurately  "the  line  which  separates  the  powers  of  the 
states  from  this  exclusive  power  of  congress,"  which 
at  that  time  the  learned  judge  observed  to  be  so  uncer- 
tainly and  indistinctly  marked.  The  cases  subsequent 
to  this  in  connection  with  it  and  those  preceding  have 
established  three  distinct  propositions  :  First,  that  any 
legislation  by  a  state,  whether  it  be  or  not  in  the  exer- 
cise of  the  police  power,  though  it  incidentally  and 
remotely  affect  interstate  commerce  without  constitu- 
ting a  regulation  of  it,  may  be  valid  ;  second,. that  in 
'the  reasonable  exercise  of  the  police  power  a  state  may 
impose  burdens  upon  interstate  commerce  which  occas- 
ion both  inconvenience  and  hardship  to  the  carrier, 
provided  congress  has  not  directly  acted  upon  the  same 
subject;  third,  that  laws  passed  under  the  police  power 
of  the  state  for  the  reasonable  regulation  of  travel  and 
transportation  are  not  regulations  of  interstate  com- 
merce in  the  objectionable  sense,  under  the  constitution. 
Specifically,  they  have  also  settled,  fourth,  that  laws 
providing  for  the  separation  of  the  white  and  colored 
races  in  public  conveyances,  giving  each  equal  privi- 
leges of  travel  and  accomodation,  are  reasonable,  and 
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are  valid  exercises  of  state  authority  under  the  police 
powers,  although  they  afFect  and  impose  burdens  upon 
interstate  commerce.  Plessy  v.  Ferguson,  163  U.  S. 
537,  16  Sup.  Ct.  1138  ;  Hennington  v.  State,  163  U.  S. 
299.  16  Sup.  Ct.  1086;  New  York,  N.  H.  &  H.  R.  Co. 
V.  New  York,  165  U.  S.  628.  17  Sup.  Ct.  418;  Gladsoa 
V.  State,  166  U.  S.  427,  17  Sup.  Ct.  627;  Louisville, 
N.  O.  &  T.  Ry.  Co.  v.  State.  133  U.  S.  587,  10  Sup. 
Ct.  348.  In  the  first  of  these  cases,  such  a  statute,  not 
applying  to  interstate  commerce,  was  upheld  as  a  po- 
lice regulation  which  was  reasonable,  and  as  not  ob- 
noxious to  the  thirteenth  or  fourteenth  amendments  to 
the  constitution  of  the  United  States.  Judge  Harlan 
dissented  with  the  ability  and  vigor  for  which  that  dis- 
tinguished judge  is  noted,  and  with  the  vehemence  and 
want  of  strict  accuracy,  pardonable  because  general,  if 
not  universal,  in  unanswered  dissent,  in  which  he  sup- 
posed instances  of  unreasonable  exercise  of  that  power, 
in  opposition  to  the  argument  that  its  reasonable  exer- 
cise was  justified,  and  was  not  obnoxious  to  the  fed- 
eral constitution,  which  proposition  alone  the  majority 
opinion  maintained.  But  the  decision  in  the  second  case 
commented  upon  here — Hennington  v.  State — was  de- 
livered by  Judge  Harlan,  and  in  this,  with  great 
clearness  and  accuracy,  the  distinction  was  asserted 
between  general  legislation  to  regulate  commerce  and 
special  reasonable  legislation  under  the  police  power  to 
provide  for  the  health,  safety,  well-being,  comfort,  and 
morals  of  the  public,  and  that  the  right  of  the  state  to 
exercise  this  power  existed,  and  that,  if  such  legislation 
did  not  go  beyond  the  necessities  of  the  case,  it  was 
valid,  at  least  until  congress  interferes.  He  enforces 
this  view  with  much  strength  of  reasoning  and  citation 
of  authority,  and.  indeed,  reiterates  a  view  which  may 
go  beyond  this,  for  in  the  conclusion  of  his  opinion  he 
says:  "Local  laws  of  the  character  mentioned  have 
their  source  in  the  powers  which  the  states  reserved, 
and  never  surrendered  to  congress,  of  providing  for  the 
public  health,  the  public  morals,  or  the  public  safety, 
and  are  not  within  the  meaning  of  the  constitution,  and 
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considered  in  their  own  nature  regulations  of  interstate 
commerce  simply  because  for  a  limited  time  or  to  a 
limited  extent  they  cover  the  field  occupied  by  those 
engajjed  in  such  commerce."  It  is  worthy  of  note  here 
that  the  judiiire  is  not  limiting' the  field  of  state  legftslation 
to  questions  of  health,  morals,  and  safety.  These 
happen  merely  to  be  those  subjects  of  police  legislation 
which  he  enumerated  in  the  particular  statement 
quoted,  but  elsewhere  he  had  spoken  of  those  relating 
to  the  order,  the  comfort,  and  the  well-being  of  the 
public ;  but  neither  does  this  addition  make  the  list 
complete.  What  was  intended,  and  all  that  was  intended, 
to  be  expressed  was  that  those  subjects  included  in  the 
police  power  of  the  state  were  not  surrendered  to  con- 
gress by  the  grant  of  any  other  powers  not  expressly 
including  any  one  or  more  of  them.  The  body  of  the 
opinion  is  devoted,  thoiigh,  to  maintaining  the  propo- 
sition suggested  that  the  power  remains  in  the  slate 
until  congress  has  acted.  In  reference  to  this  he  says: 
"The  distinction  here  suggested  is  not  new  in  our 
jurisprudence.  It  has  been  often  recognized  and  en- 
forced in  this  court.  In  Gibbons  v.  Ogden,  9  Wheat.  1, 
this  court  recognized  the  possession  by  each  state  of  a 
general  power  of  legislation  that  embraces  everything 
within  the  territory  not  surrendered  to  the  general 
government,  all  which  can  be  most  advantageously  ex- 
ercised by  the  states  themselves.  Inspection  laws, 
although  having,  as  the  court  said  in  that  case,  a  remote 
and  considerable  influence  oa  commerce,  are  yet  within 
the  authority  of  the  states  to  enact  because  no  direct 
general  power  over  the  objects  of  such  laws  was 
granted  to  congress.  So,  also,  quarantine  laws  of 
every  description,  if  they  have  real  relation  to  the  ob- 
jects named  in  them,  are  to  be  referred  to  the  power 
which  the  states  have  to  make  provision  for  the  health 
and  safety  of  their  people."  It  is  immaterial  upon 
which  theory  it  be  treated  as  vested,  whether  upon  that 
that  the  power  never  was  vested  in  congress  to  so  reg- 
ulate interstate  commerce  as  to  destroy  the  power  of 
state  police  regulation,  or  whether  upon  the  propo 
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osition  that  such  power  vested  could  not  destroy  it  until 
exercised,  the  result  is  the  same,  for  it  is  not  pretended 
in  the  case  under  consideration  that  congress,  if  it  has 
the  power,  has  yet  undertaken  to  legfislate  on  the  par- 
ticular subject,  or  to  forbid  the  exercise  by  the  state  of 
the  police  power  to  control  this  question. 

It  was  not  a  new  suj^gestiou  that  the  power  g'ranted 
to  regulate  commerce  was  not  unlimited,  or  was  not 
intended  to  give  congress  such  power  where  the  regu- 
lation attempted  was  contrary  to  the  proper  and 
reasonable  police  regulations  of  the  different  states. 
As  pointed  out  by  Judge  Clifford  in  hia  concurring 
opinion  in  the  case  of  Hall  v.  De  Cuir,  referring  to 
Chancellor  Kent's  analysis  of  the  view  of  the  su- 
preme court  of  the  United  States  in  the  case  of  Gibbons 
r.  Ogden,  there  were  three  limitations  or  restrictions 
on  the  power  conferred  upon  congress  to  regulate 
interstate  commerce.  They  were:  "(1)  That  the  power 
did  not  extend  to  that  commerce  which  is  completely 
internal,  and  is  carried  on  between  the  different  parts 
of  the  same  state,  not  extending  to  or  affecting  other 
states;  (2)  that  it  is  restricted  to  that  commerce  which 
concerns  more  states  than  one,  the  completely  internal 
commerce  of  the  state  beingf  reserved  for  the  state  it- 
self ;  (3)  that  the  power  conferred  does  not  prohibit  the 
states  from  passing  inspection  laws,  or  quarantine  or 
health  laws,  or  laws  for  regulating  highways  and  fer- 
ries, nor  does  it  include  the  power  to  regulate  the  pure- 
ly internal  commerce  of  a  state,  or  to  act  directly  on  its 
system  of  police,  " — citing  1  Kent,  Comm.  (12th  Ed.) 
437.  Later,  in  commenting  on  the  opinion  and  contrast- 
ing it  with  another  delivered  by  the  same  judge, 
(Chief  Justice  Marshall),  Judge  Clifford  says: 
"Evidently  he  had  no  occasion  to  refer  to  it,  or  to  any 
"of  its  doctrines,  as  he  properly  described  the  creek  over 
which  the  dam  was  erected  as  a  low,  sluggish  water  of 
little  or  no  importance,  and  treated  the  erection  of  the 
dam  as  one  adopted  to  reclaim  the  adjacent  marshes, 
and  as  essential  to  the  preservation  of  the  public  health, 
and  sustained  the  constitutionality  of  the   law  author- 
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iziu^  the  erection  upon  the  ground  that  it  was  within 
the  reserved  police  powers  of  the  state."  But  we  need 
not  pursue  this  subject  further,  for,  as  already  stated, 
whether  these  powers  remain  always  in  the  state  as  not 
g-ranted,  or  whether  they  remain  until  con- 
gressional action,  is  immaterial.  In  either 
event,  the  law  we  are  considering  is  valid  so  far  as  this 
constitutional  objection  poes.  It  remains  only  to  con- 
sider whether  it  is  a  proper  and  reasonable  exercise  of 
the  police  power  of  the  state,  for,  as  was  said  in  Plessy 
i:  Ferguson,  snfra,  "every  exercise  of  the  police  power 
must  be  reasonable,  and  extend  only  to  such  laws  as 
are  enacted  in  good  faith  for  the  promotion  of  the  pub- 
lic good,  and  not  for  the  annoyance  or  oppression  of  a 
particular  class." 

The  caption  and  body  of  the  act  (Acts  1891,c.  52)  are 
as  follows: 

"An  act  to  promote  the  comfort  of  passengers  on  rail- 
road trains  by  requiring  separate  accommodations 
for  the  white  and  colored  races. 
"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  state  of  Tennessee  that  all  railroads  carrying  passen- 
gers in  the  state  (other  than  street  railroads)  shall  pro- 
vide equal  but  separate  accommodations  for  the  white 
and  colored  races,  by  providing  two  or  more  passenger 
cars  for  each  passenger  train  or  by  dividing  the  passen- 
ger cars  by  a  partition  so  as  to  secure  separate  accommo- 
dations, provided  that  any  person  maybe  permitted  to 
take  a  nurse  in  the  car  or  compartment  set  aside  for 
such  persons:  provided  that  this  act  shall  not  apply  to 
mixed  and  freight  trains  which  only  carry  one  passen- 
ger or  combination  passenger  and  baggage  car,  provided 
always  that  in  suchcases  the  one  passenger  car  so  car- 
ried shall  be  partitioned  into  apartments,  one  apartment, 
for  the  whites  and  one  for  the  colored. 

"Sec,  2.  Be  it  further  enacted  that  the  conductors  of 
such  passenger  trains  shall  have  power  and  are  hereby 
required  to  assign  to  the  car  or  compartments  of  the  car 
(when  it  is  divided  by  a  partition)  used  for  the  race  to 
which    such  passengers  belong,  and  should  any  pas- 
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seagers  refuse  to  occupy  the  car  to  which  he  or  she 
is  assigned  by  such  conductor,  said  conductor  shall 
have  power  to  refuse  to  carry  such  passeuf^^er  on  his 
train,  and  for  such  refusal  neither  he  nor  the  railroad 
company  shall  be  liable  for  any  damag'es  in  any  court 
of  this  state. 

"Sec.  3.  Be  it  further  enacted,  that  all  railroad  com- 
panies that  shall  fail,  refuse  or  neglect  to  comply  with 
the  requirements  of  section  one  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
in  a  court  of  competent  jurisdiction,  be  fined  not  less 
than  one  hundred  nor  more  than  five  hundred  dollars, 
and  any  conductor  that  shall  fail,  neglect,  or  refuse  to 
carry  out  the  provisions  of  this  act  shall,  upon  convic- 
tion, be  fined  not  less  than  twenty-five  not  more  than 
fifty  dollars  for  each  offence. 

"Sec.  4.  Beitfurther  enacted  that  this  act  take  effect 
ninety  days  from  its  passage  the  public  welfare  requir- 
ing it." 

It  will  be  seen  that  the  act  provides  for  separate 
accommodations,  but  for  equal  accommodations.  It 
imposes  no  burden  on  either  race,  and  gives  to  each  the 
same  privileges.  Even  in  the  matter  of 
carrying  nurses  of  another  race,  it  gives  to  rS«r'*"" 
the  colored  passenger  the  same  right  to  take 
a  white  nurse  into  the  car  for  colored  people  that  it  does 
to  the  white  passenger  to  take  a  colored  nurse  into  that 
provided  for  white  people.  It  is  entitled  if  that  were 
material,  "An  act  to  promote  the  comfort  of  passen- 
gers." -It  may  operate  for  this  purpose,  or  to  promote 
the  safety  of  one  or  both,  or  to  further  the  ends  of  good 
order.  If  it  be  true,  as  is  sometimes  said,  that  race 
prejudices  exist  here  that  make  it  uncomfortable  or 
unsafe,  or  promotive  of  disorder,  to  mix  the  races  in 
public  conveyances,  then  both  safety  and  good  order 
are  promoted,  as  well  as  comfort  in  their  separation. 
The  state  is  to  judge  of  the  necessity  for  such  a  regu- 
lation. Whether  either  or  both  should  be  uncomforta- 
ble, unsafe,  or  liable  to  the  injury  or  annoyance  of 
disorder  by  such  intermixture  in  travel  is  not  theques- 
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tioQ.  The  question  is  wbetber  it,  in  fact,  is  so,  or 
whether  the  state  legislature  reasonably  deemed  it  so, 
and  provided  against  the  consequences.  It  is  in  these 
respects,  therefore,  entirely  reasonable.  No  good  rea- 
son can  he  perceived  why  such  legislation  is  objectiona- 
ble, or  why  it  might  noteven  be  extended.  If  California 
or  any  of  the  states  of  the  West  should  take  alike  view 
as  to  intermixture  of  their  Chinese  population  with  that 
of  native  or  white  people  in  public  conveyances,  it  seems 
clear  that  for  the  same  reasons  they  might  enact  the 
same  laws,  and,  indeed,  yet  others,  for  the  separation 
of  other  races  who  might  be  hostile  or  prejudiced  to- 
wards each  other. 

The  argument  that  it  imposes  unnecessary  burdens 
on  the  carrier,  to  which  so  much  weight  was  given  in 
the  De  Cuir  Case,  is  not  relevant,  if  it  be  a  police 
regulation  of  a  reasonable  and  proper  character.  The 
sameargument  was  made.and  on  this  ground  repudiated, 
in  the  cases  of  New  York.  N.  H.  &  H.  R.  Co.  v.  New 
York,  165  U.  S.  628,  17  Sup.  Ct  418,  and  Hennington 
V.  State,  163  U.  S.  299,  16  Sup.  Ct.  1086.  We  con- 
clude, therefore,  that  the  law  is  a  reasonable  police 
regulation,  and  applies  both  to  intra  and  inter  state 
travel  ;  that  it  is  not  invalid  for  any  reason,  or  ob- 
noxious to  the  federal  constitution;  that  the  question 
is  an  open  one  under  the  decisions  of  the  supreme 
court  of  the  United  States  ;  and  that  there  is  no 
reversible  error  in  the  judgment  of  the  court  below. 
It  is  therefore  affirmed. 


NOTKS, 

Separate  Coache*— Statute— Const itution at ity. — A  state  statute 
requiring-  comman  carriers  nithin  the  state  to  furnish  separate  but 
equal  accomodatiooa  for  the  white  and  colored  races  is  not  in  conflict 
with  the  Fourteenth  Amendtaent.  Ex  p.  Plessy,  45  La.  Ann.  80. 
And  see  Louisville,  etc..  R.  Co.  v.  Misaissippi,  133  U.  S.  587; 
State  V.  Jud^e,  44  La.  Ann.  770. 

But  Such  a  Statute  cannot  Apply  to  Interstate  Passengers,  as  if  so 
applied  it  would  'Constitute  a  regulation  of  interstate  commerce — a 
matter  exclusively  within  the  power  of  Congress.  State  v.  Jud^,  44 
La.  Ann.  770.  In  Hall  v.  De  Cuir,  95  U.  S.  485.  a  state  statute  pro- 
viding- that  common  carriers  should  make  no  discrimination  on  ac- 
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count  of  color  was  held  invalid  so  far  as  it  applied  to  interstate 
commerce.  In  this  case,  the  defendant  naa  the  master  and  owner 
of  a  steamboat  enrolled  and  licensed  under  the  laws  of  the  United 
States.  The  plaintiff,  a  negro  woman,  being'  refused  accomodations 
on  account  of  her  race,  in  the  cabin  specially  set  apa.rt  for  white 
persons,  brouffbt  suit  for  damages.  She  baaed  her  cause  of  action 
upon  a  statute  of  Louisiana,  which  provided  that  the  rules  prescribed 
by  common  carriers  should  make  no  discrimination  on  account  of 
color.  The  state  court  construed  the  law  as  applying-  to  those  en- 
gaged in  interstate  commerce  ;  but  the  Supreme  Court  of  the  United 
States  held  the  Act  unconstitutional  so  far  as  it  applied  to  foreign 
and  interstate  commerce.  Said  the  court :  "Congressional  inaction 
left  Benson  [the  defendant]  at  liberty  to  adopt  such  reasonable  rules 
and  regulations  for  the  disposition  of  passengers  upon  his  boat, 
while  pursuing  her  voyage  within  I/ouisiana,  or  without,  as  seemed 
to  him  most  for  the  interest  of  all  concerned.  The  statute  under 
which  this  suit  is  t>rought,  as  construed  by  the  state  court,  seeks  to 
take  away  from  him  that  power  so  long  as  he  is  within  Louisiana. 
•  •  •  We  think  this  statute,  to  the  extent  that  it  requires  those  en- 
gaged in  the  transportation  of  passengers  among  the  states  to 
carry  colored  passengers  in  Louisiana  in  the  same  cabin  with  whites, 
is  unconstitutional  and  void.  If  the  public  good  requires  such  legis- 
lation, it  must  come  from  Congress  and  not  from  the  states."  See 
also  The  Sue,  22  Fed.  Rep.  $43. 


Gulf,  C.  &  S.  F.  Ry.  Co. 
Moorman. 

( Court  of  Civil  Appeal^  of  Texas,  June  22,  . 


fully  ejecting  a  passenger  from  a  railway  c: 
charge  that  plaintiff,  a  would  be  passenger,  without  notice  to  the 
contrary,  had  the  right  to  rely  upon  the  authority  of  a  certain  per- 
son to  act  as  defendant's  ticket  agent,  it  appearing  from  the  evi- 
dence that  defendant's  real  ticket  agent  knew  that  such  person 
frequently  performed  the  duties  of  a  ticket  agent  at  such  depot, 
though  it  did  not  appear  that  defendant  had  such  knowledge  ;  rail- 
road companies  being  chargeable  with  notice  that  duties  they  owe 
to  the  public  are  habitually,  or  frequently  performed  by  certain 
persons,  when  such  is  the  case. 

Same — Right  to  Rely  on  Ticket  Agent.* — A  purchaser  of  a  railroad 
ticket,  having  no  knowledge  himself  on  the  subject,  has  a  right  to 
rely  upon  information  as  to  the  movements  of  trains  over  the  route 
received  from  defendant's  ticket  agent. 

Admissibility  of  Evidence. — Evidence  as  to  the  conduct  of  such 
person  in  the  sale  of  tickets  while  acting  in  the  capacity  of  defend- 
ant's agent  at  such  station-^as  admissible. 

'See  note  at  end  of  case. 
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Appeal  by  defendant  from  McLennan  county  dis- 
trict court.     A^rmed. 
J.  fV.  Terry  and  Charles  K.  Lee,  for  appellant. 
Henry  &■  Stribltng;  for  appellee. 

Fisher,  C.  T.  This  is  an  action  by  the  appellee 
against  the  railway  company  for  the  sum  of  $2,500  as 
damages  sustained  on  account  of  being  removed  from 
one  of  the  appellant's  trains.  Judgment 
was  in  favor  of  the  appellee  for  the  sum  of 
S300.  The  facts  in  the  record  consistent  with  the 
verdict  are  as  follows:  The  appellee  purchased  a 
ticket  at  Moody,  Tex.,  to  Temple  and  return,  from  a 
person  whom  he  supposed  was  the  authorized  ticket 
agent  of  appellant  at  Moody,  Tex.  It  seems  that  prior 
to  and  at  the  time  of  the  purchase  of  the  ticket  he  ap- 
proached at  the  depot  at  Moody  Edgar  Brown,  and 
inquired  of  Brown  whether  he  could  buy  a  ticket  from 
Moody  to  Temple  and  return  on  the  night  train.  Brown 
informed  him  that  if  he  bought  a  return  ticket  he  could 
leave  Temple  on  the  night  train,  which  would  stop  and 
let  him  off  at  Moody.  With  this  understanding,  he 
bought  the  ticket  from  Moody  to  Temple  and  return,at 
the  time  believing  from  the  statement  received  from 
Edgar  Brown  that  he  could  return  on  the  night  train 
from  Temple,  and  that  it  would  atop  and  let  him  off  at 
Moody.  He  was  conveyed  to  Temple  all  right,  and  on 
the  return  trip  at  night  he  boarded  the  train  at  Temple 
toreturn  to  Moody.  After  boarding  the  train,  and  after 
it  had  proceeded  on  its  way  some  distance,  he  was 
approached  by  the  conductor  for  his  ticket.  He  pre- 
sented to  the  conductor  the  return  ticket  which  he  had 
purchased  at  Moody,  and  the  conductor  informed  him 
that  the  train  would  not  stop  at  Moody,  and  then  and 
there  demanded  of  the  appellee  the  payment  of  the 
additional  sum  of  40  cents,  as  fare  from  Moody  to 
McGregor,  which  was  a  point  on  appellant's  road 
beyond  Moody.  Appellee  informed  the  conductor  that 
he  did  not  wish  to  go  to  McGregor,  but  wanted  to  get 
off  at  Moody,  and  skated  to  the  conductor  the  under- 
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standing  and  asreement  under  which  he  had  purchased 
the  ticket  at  Moody.  The  conductor,  in  the  presence 
of  other  passenfrers  replied,  "Brown  did  not  tell  you 
any  such  thing-;"  that  he  would  have  to  get  off  the  train, 
or  pay  the  additional  fare  to  McGregfor;  and  that,  after 
passing  Pendleton,  a  station  on  appellant's  road,  the 
conductor  stopped  the  train,  and  the  appellee  was 
required  to  leave  it  in  the  nighttime,  and  walk  a  dis- 
tance of  five  or  six  miles  to  Moody.  The  conductor 
appeared  to  be  mad,  and  his  tone  of  voice  in  replying  to 
appellee  was  harsh.  The  evidence  tended  to  show  that 
the  walk  of  appellee  upon  the  railway  track  from  the 
point  where  he  was  put  off  into  Moody  fatigued  him, 
and  that  he  was  humiliated  by  the  conduct  of  the  con- 
ductor. The  real  ticket  agent  at  Moody  was  not  Edgar 
Brown,  but  his  father;  but  there  is  much  evidence  in 
the  record  which  warrants  the  conclusion  that  Edgar 
Brown  often  and  frequently  exercised  the  functions  of 
ticket  agent  in  selling  tickets  to  passengers,  and  this 
with  the  knowledge  and  consent  of  the  real  ticket  agent. 
At  the  time  that  the  ticket  in  question  was  purchased 
by  the  appellee,  he  made  an  agreement  with  Edgar 
Brown  for  the  purchase  of  the  ticket,  with  the  under- 
standing that  the  night  train  would  stop  and  let  him  off 
at  Moody.  Edgar  Brown  at  the  time  had  no  express 
authority  from  the  railway  company  to  sell  tickets,  but 
was  acting  as  porter  at  the  depot;  but,  notwithstanding 
this,  he  did  frequently  assume  to  perform  the  duties  of 
selling  tickets,  and  his  conduct  often,  in  connection 
therewith,  was  of  such  a  character  as  to  impress  the 
traveling  public  with  his  authority  to  exercise  the 
functions  of  a  ticket  agent,  and  this  within  the  know- 
ledge of  the  real  ticket  agent.  According  to  the  rules 
of  appellant's  road,  the  night  train  from  which  the 
appellee  was  removed  did  not  stopat  Moody,  but  there 
was  then  in  existence  an  advertised  schedule  published 
in  a  newspaper, stating  that  this  train  did  stop  at  Moody, 
and  there  is  some  testimony  which  tends  to  show  that 
the  night  train  did  sometimes  stop  at  Moody. 

The  principal  question  in  this  case  is  whether  the 
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appellee  had  the  rig-ht  to  rely  upon  the  agreement 
entered  into  with  Edgar  Brown  as  to  the  night  train 

lettinfsf  hinj  off  at  Moody.  Bdgar  Brown, 
?«r^i!u«/""''  it  is  true,  was  not  the  agent  of  appellant  at 
rthi'i/iErMtioi  Moody  who  was  expressly  authorized  to 
"»•■>"»■'•     sell  tickets  and  make  contracts  concerning 

the  transportation  of  passengers  ;  but  it  is 
clear  from  the  evidence  that  he  frequently  assumed  to 
exercise  the  functions  of  a  ticket  agent,  and  this  within 
the  knowledge  of  the  real  ticket  agent.  The  court 
below  charged  the  jury,  in  effect,  that  the  appellee, 
acting  in  good  faith,  without  notice  to  the  contrary, 
would  have  the  right  to  rely  upon  the  authority  of 
Edgar  Brown  to  perform  the  functions  which  he,  as 
agent  for  the  appellant,  appeared  to  be  engaged  in.  It 
is  contended  that  the  evidence  did  not  support  this 
theory,  and  that  the  charge  was  erroneous,  because  the 
appellant  could  only  be  bound  by  the  conduct  of  its 
real  ticket  agent,  and  that  it  could  not  be  bound  by  one 
pretending  to  act  as  its  agent,  without  its  knowledge 
and  consent.  There  is  no  testimony  in  the  record  which 
expressly  shows  that  the  higher  officials  of  the 
appellant's  road  had  actual  knowledge  of  the  functions 
assumed  by  Edgar  Brown  in  the  sale  of  tickets ;  but 
the  evidence  most  clearly  shows  that  the  agent  of  the 
appellant  put  in  charge  of  the  sale  of  tickets  at  Moody 
had  actual  knowledge  that  Edgar  Brown  frequently  per- 
formedthedutiesofaticketagent.  Third  parties,in deal- 
ing with  railway  companies  in  the  purchasing  of  tickets.- 
have  the  right  to  assume  that  one  frequently  seen  in 
charge  of  the  ticket  office,  and  engaged  in  the  sale  of 
tickets,  has  the  authority  i6  perform  the  duties  which 
he  is  apparently  exercising,  and,  as  a  precautionary 
measure,  they  would  not  be  required,  before  purchasing 
a  ticket  from  such  a  party,  to  telegraph  to  headquarters, 
or  make  other  inquiries  from  higher  railway  officials. 
as  to  the  extent  of  the  authority  of  such  supposed  agent. 
The  public  have  the  right  to  assume  that  one  exercising 
such  functions  is  clothed  with  the  necessary  authority 
to  make  contracts  concerning  the  sale  of  tickets  ;  and 
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in  response  to  the  proposition  that  tbe  appellant  did 
not  in  fact  know  of  the  power  assumed  by  E)d|?ar 
Brown,  it  is  su£Bcient  to  say  that  they  did  possess  such 
knowledge  throug^h  the  real  ticket  ag^ent,  whom  they 
bad,  so  ia.r  as  the  public  are  concerned,  invested  with 
the  authority  to  exercise  control  over  the  sale  of  tickets 
at  Moody.  Furthermore,  we  believe  it  a  correct  prin- 
.  ciple  to  auaounce  that  a  railway  company,  by  reason  of 
its  duty  to  the  public,  must  know  who  it  is  that  habit- 
ually or  usually  performs  the  duties  it  owes  to  the 
public.  The  traveling  public  have  the  right  to  look  to 
some  one  as  the  agent  of  the  company,  who  has  the  au- 
thority to  transact  the  particular  business  in  question 
for  the  company ;  and  when  it  is  shown  that  one 
habitually  or  usually  exercises  in  behalf  of  the  com- 
pany the  duties  that  the  company  owes  to  the  public, 
it  should  be  charged  with  knowledge  of  the  functions 
performed  by  such  supposed  agent,  whether  it  actually 
or  not  possesses  such  knowledge.  Of  course,  for  iso- 
lated instances  of  usurpation  of.  authority  by  one 
pretending  to  be  an  agent  the  company  ordinarily  would 
not  be  held  liable  ;  but  where,  as  shown  in  this  case, 
the  p>erson  frequently  and  often  performs  the  functions 
and  duties  of  an  agent,  from  which  the  company  reaps 
a  benefit,  it  should  not  be  permitted  to  deny  the  author* 
ity  of  such  agent.  Its  duties  to  the  public  require  such 
a  degree  of  watchfulness  over  the  conduct  of  its  busi- 
ness that  it  must  know,  not  only  that  it  is  properly 
carried  on,  but  who  conducts  it.  It  is  contended, 
even  assuming  that  Edgar  Brown  had  the  authority  to 
sell  tickets,  that  he  bad  no  power  to  regulate  the 
movements  of  trains,  and  to  make  any  contract  that 
would  interfere  with  the  rules  of  the  company  concern- 
ing the  movements  of  trains,  and  where  they  should 
stop.  It  is  the  duty  of  one  in  purchasing  a 
ticket  to  inform  himself  as  to  the  movements  Sf '"teStt* 
of  trains  over  the  lines  of  his  proposed  kh" 
route  ;but  we  know  of  no  better  source  of 
information,  so  far  as  the  public  are  concerned,  than 
that  of  the  ticket  agent  with  whom  the  public  must 
11  (K  s)  A  A  E  R  Cas— 11 
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deal,  and  with  whom  the  contract  of  transportation  is 
made.  He  stands  as  the  representative  of  the  company, 
and  is  supposed  to  be  able  to  correctly  impart  informa- 
tion to  parties  with  whom  he  may  contract  for  the 
right  of  transportation  as  to  the  movements  of  the 
trains  over  the  route  which  he  is  expecting-  to  travel. 
If  the  passeng-er  knows  that  according  to  the  rules  of 
the  company  a  certain  train  will  not  stop  at  a  particu- 
lar point,  he  would  not  be  safe  in  relying*  upi^n  infor- 
mation received  from  the  ticket  ag'ent  to  the  contrary  ; 
but  where  he  does  not  actually  possess  such  knowledge 
he  has  the  right  to  assume  that  the  agent  whom  the 
railway  company  intrusts  with  the  power  to  contract 
concerning  his  right  of  transportation  possesses  accu- 
rate knowledge  as  to  the  movements  of  trains  over  his 
prospective  route,  and  he  can  safely  rely  upon  the  in- 
formation received  from  that  source.  The  charge  of 
the  court,  as  a  whole,  was  correct  upon  this  subject, 
and  there  was  no  error  in  refusing  the  charges  re- 
quested by  appellant. 

The  testimony  of  the  witnesses  Burns  and  McLean, 
which  is  objected  to  in  the  sixth  and  seventh  assign- 
ments of  error,  was  admissible.  Their  testimony  was 
concerning  the  conduct  of  lOdgar  Brown  in 
iJjjJjUl"''''  the  sale  of  tickets,  and  acting  in  the  capacity 
of  agent  at  Moody.  After  considering  the 
questions  presented  in  the  eighth  assignment  of  error, 
we  conclude  that  there  was  no  error  in  the  ruling 
of  the  court  there  complained  of.  We  are  not  pre- 
pared to  say  that  the  verdict  is  excessive.  We  find  no 
error  in  the  record,  and  therefore  the  judgment  below 
is  affirmed.     Affirmed. 


Duty  of  Paaaengers  to  Inform  Themsalves  a>  to  Movements  of 
Trains.— It  U  the  duty  of  the  passenger  to  inform  himaelf  wtaether 
the  train  on  which  he  intends  taking  pasaag-e  slops  at  the  station 
for  which  he  holds  a  ticket,  and  if  he  fails  to  take  this  precantion, 
and  boards  a  train  which  does  not,  under  regulations  of  the  com- 
panj,  stop  at  his  point  of  destination,  the  company  will  not  be  lia- 
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ble  for  not  stopping  thereat,  provided  the  passenger's  mistake  was 
not  induced  by  the  compaDy  or  its  ag-enta.  Ohio,  etc.,  R.  Co.  v. 
Applewhite,  52  Ind.  540;  Ohio,  etc.,  K.  Co.  v.  Batton,  60  Ind.  12; 
Pitlsbargh,  etc..  R.  Co.  v.  Nuzum.  50  Ind.  141 ;  19  Am.  Rep.  703 ; 
Piatt  V.  Chicago,  etc.,  R.  Co.,  63  Wis.  511  ;  21  Am.  &  Eng.  K.  Cas. 
319 ;  Chicago,  etc.,  R.  Co.  v.  Randolph.  S3  III,  510  ;  Lake  Shore,  etc, 
K.  Co.  V.  Pierce,  47  Mich.  277,  3  Am.  &  Eug.  R.  Cas.  340;  Logan  v. 
Hannibal,  etc.,  R.  Co.,  77  Mo.  663.  12  Am.  A  Eng.  R.  Cas.  140  ; 
Atchison,  etc..  R.  Co.  v.  Gants,  38  Kan,  608,  34  Am.  &  Eng.  R.  Cas. 
290.  5  Am.  St.  Rep.  780  ;  Beauchamp  v.  International,  etc.,  R.  Co., 
56 Tex.  239.  9  Am.  A.  Eng.  R.  Cas.  307 ;  Duling  v.  Philadelphia,  etc., 
R.  Co.,66Md.  120. 

The  passenger  may  rely  upon  the  representations  of  the  ticket 
agent,  unless  he  is  subsequently  afforded  auch  additional  informa- 
tion as  no  prudent  or  reasonable  man  would  fail  to  regard.  Pitts- 
burgh, etc.,  R.  Co.  V.  NuEum,  50  Ind.  141,  19  Am.  Rep.  703  ;  Lake 
Shore,  etc.,  R.  Co.  v.  Pierce,  47  Mich.  277,  3  Am.  A  Eng.  R,  Cas, 
340;  Dye  v.  Virginia,  etc.,  R.  Co.,  19  Wash.  Law  Rep.  369.  See  also 
Barker  v.  New  York  Cent.  R.  Co.,  24  N.  T.  599 ;  Page  v.  New  York 
Cent.  R.  Co.,6  Dner  (N.  T.)  523. 


Illinois  Cent.  R.  Co. 


[Supreme  Court  of  Illinois,  June  i8,  i8g8.) 

Injury  to  Passenger  on  Stock  Car— Negligence— Question  for 
Jury.— In  an  action  for  injuries  to  a  passenger  on  a  freight  car 
alleged  to  have  been  caused  by  negligence  in  starting  the  car,  where 
the  evidence  is  conflicting,  but  there  is  evidence  tending  to  support 
the  cause  of  action,  it  is  not  error  to  refuse  to  take  the  case  frora 

Same — Attempting  to  Limit  Liabltitv,*— A  person  traveling  on  a 
freight  car,  with  the  consent  of  the  railroad  company,  in  charge  of 
cattle,  is  a  passenger,  and  the  railroad  company  cannot  limit  its 
liability  for  injuries  to  such  passenger  to  those  caused  by  its  gross 
negligence. 

Same — Law  of  Iowa. — And  such  is  also  the  rule  of  law  in  the  state 

Contracts  of  Carriage — Lex  Loci, — A  contract  of  carriage  entered 
into  in  the  state  of  Iowa  and  partly  to  be  performed  therein,  must, 
as  to  its  validity,  nature,  obligation,  and  interpretation,  t>e  governed 
by  the  law  of  Iowa. 
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In  struct!  ons^Estoppol. — A  party  who  h&a  requested  certain  in- 
atructioas  in  hia  own  belialf,  is  estopped  from  complaininf;  of  simi- 
lar instructions  g-ir en  at  tbe  request  of  the  other  side. 

Remarks  by  Counsel. --Where  defendant  objected  to  remarks  of 
plaintiff's  counsel  to  the  jury,  and  the  objection  was  sustained,  but 
did  not  request  the  court  to  rule  out  such  remarks,  he  cannot  com- 
plain of  the  lower  court's  failure  to  rule  them  out. 

Appeal  by  defendant  from  appellate  court  Third 
district.     A'ffirmed. 

This  is  an  action  on  the  case  brought  by  appellee 
against  appellant  for  alleg:ed  aegligence  in  causing  the 
death  of  her  intestate.  The  jury  found  the  issues  for 
cuttuM  ^^^  plaintiff  assessing-  her  daniagesat$5,000. 

A  new  trial  was  denied  and  judg-ment  was 
rendered  on  the  verdict.  Upon  appeal  to  the  appellate 
court,  this  judgment  has  been  affirmed,  and  the  pres- 
ent appeal  is  prosecuted  from  such  judgment  of  affirm- 
ance. The  facts  out  of  which  the  questions  involved 
arise  are  substantially  as  follows  :  On  April  15,  1894, 
the  appellee's  intestate,  Charles  I.  Beebe,  who  lived  at 
Webster  City,  Iowa,  chartered  a  car  over  the  appellant's 
railroad  from  Webster  City,  Iowa,  to  West  Lebanon, 
Ind.,  and  placed  his  horses  (seven  in  number)  in  one 
end  of  the  car  and  his  household  goods  in  the  other  end 
thereof,  to  be  carried  to  West  Lete.non,  Ind.,  by  way 
of  Dunbar,  Freeport,  Lasalle,  and  Wenona,  111.  Be- 
tween the  doors  of  the  car  were  two  barrels  of  water, 
and  hay  and  oats  and  boxes.  The  train,  of  which  the 
car  chartered  by  the  deceased  was  a  part,  was  a  through 
freight  train,  which  left  Webster  Citv  about  7  o'clock 
on  the  morning  of  said  15th  day  of  April.  The  train 
reached  Freeport,  111.,  some  time  after  11  o'clock  in  the 
night  of  tliat  day.  '  The  car  in  question  was  then  put 
into  another  train  going  south,  and  was  the  seventh 
car  from  the  engine.  The  train  leaving  Freeport 
reached  Lasalle  at  about  a  quarter  pcist  5  o'clock  on  the 
morning  of  April  16th,  and  there  stopped  to  change 
engines.  At  Lasalle,  Beebe  watered  his  horses  with 
the  consent  of  the  conductor  and  pursuant  to  an  arrange- 
ment with  him.  The  horses  were  in  the  back  part  of 
the  car,  with  their  heads  to  the  east,  and  separated 
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from  the  household  goods  by  a  plank  nailed  across  the  car 
some  three  feet  above  the  floor.  The  horse  next  to  the 
plaak  was  a  small  broncho  pony,  which  had  been 
used  for  family  driving.  On  account  of  the  way  in 
which  the  goods  were  loaded,  the  east  door  of  the  car 
could  not  be  opened.  The  deceased  was  assisted  in 
watering  his  stock  by  the  conductor  and  the  brakeman. 
As  soon  as  the  last  bucket  of  water  was  handed  up  to 
the  deceased  through  the  door  on  the  west  side  of  the 
car,  which  was  the  only  door  open,  the  train  pulled 
out, — Beebe  being  still  inthecar,^ — and  did  notstopagain 
until  it  reached  Wenona,  20  miles  to  the  south.  The 
train  arrived  at  Wenona  a  little  after  6  o'clock  on  the 
morning  of  April  16th.  At  Wenona  the  appellant's 
road  crossed  the  road  of  the  Chicago  &  Alton  Railroad 
Company  on  an  up  grade.  As  the  train  pulled  down 
over  the  crossing  of  the  Chicago  &  Alton  Railroad  it 
was  subjected  to  a  severe  and  violent  jerking  and  jump- 
ing; and  Beebe,  who  had  remained  in  his  car  all  the  way 
from  Lasalle,  fell  or  was  thrown  out  of  the  west  door. 
His  right  foot  and  ankle,  being  caught  under  the 
wheels,  were  crushed,  and  within  thi'ee  hours  ampu- 
tated by  the  company's  local  surgeon.  About  7  o'clock 
in  the  eyening.of  the  next  day  he  died.  The  appellant 
introduced  in  evidence  a  certain  live-stock  contract  exe- 
cuted on  April  15.  1894,  between  the  deceased,  Beebe, 
as  shipper,  and  the  appellant,  by  its  agent.  Certain 
provisions  in  print  precede  the  contract,  and  refer  to 
the  contract  as  one  to  be  executed  In  duplicate  by  the 
shipper  and  the  agent  of  the  company.  The  provision 
hereinafter  quoted  seems  to  be  a  part  of  the  preface  to 
the  contract,  and  not  of  the  contract  itself  ;  but,  as  both 
parties  treat  it  as  being  embodied  in  the  contract,  it  is 
here  set  forth  as  a  part  thereof.  The  provision  referred 
to  is  as  follows:  "The  owner  will  feed,  water,  and 
take  care  of  his  stock  at  his  own  expense  and  risk. 
Free  transportation  will  be  given  to  the  owner  pr 
his  bona  fide  employees  in  charge  of  the  stock,  as 
per  current  instructions  given  to  agents.  Persons  so 
passed  will  be  conveyed  at  their  own  risk  of  personal 
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injury  from  any  cause  whatever,  except  injuries  aris- 
ing' from  gross  carelessness  of  the  company,  and  must 
ride  in  the  caboose  attached  to  the  train  conveying*  the 
stock." 

Wtlliams  &  Capen,  for  appellant. 

Fifer  <f  Barry  and  A.  B.  Davidson,  for  appellee. 

Magruder  J.  (after  stating-  the  facts.)  1.  At  the 
close  of  the  evidence  the  defendant  presented  to  the 
court  a  written  instruction  saying-  to  the  jury  "that 
there  is  no  evidence  to  support  a  verdict  for 
wMttZPKJ-  thfi  plaintifi,  if  rendered  in  this  case,  and  you 
uffiCVwi.*^'  **"*  accordingly  instructed  to  return  a  ver- 
dict for  the  defendant."  This  instruction 
was  refused,  and  its  refusal  is  assigned  as  error. 
After  a  careful  examination  of  the  case,  we  are  of  the 
opinion  that  there  was  evidence  tending  to  support  the 
cause  of  action  set  up  in  the  declaration,  and  therefore 
the  court  committed  no  error  in  refusing  to  take  the 
case  from  the  jury.  The  declaration  alleges,  in  sub- 
stance, that,  the  train  having  come  almost  to  a  standstill, 
the  engineer,  negligently,  carelessly,  suddenly,  vio- 
lently, and  withoutwarning,  started theengine  forward, 
and  thereby,  with  great  force  and  violence,  jerked  the 
car  in  which  the  deceased  was  a  passenger,  by  means 
of  which  he  was  thrown  down  and  out  of  it,  and  received 
the  injuries  from  which  he  died.  One  of  the  questions 
of  fact  in  the  case  is  whether  or  not  there  was  any 
unusual  violence  in  the  jerking  or  bumping  of  the  car, 
beyond  that  which  is  inevitable  to  freight  trains  under 
the  circumstances  mentioned  in  the  statement  preceding 
this  opinion.  There  was  testimony  on  both  sides  of 
this  question.  Another  question  of  fact  was  whether 
the  death  of  appellee's  intestate  was  caused  by  the 
fall  from  the  car,  or  by  a  kick  which  he  is  alleged  to 
have  received  from  one  of  the  horses  in  the  car.  There 
is  testimony  on  both  sides  of  this  question.  Another 
question  of  fact  was  whether  or  not  the  deceased  was 
guilty  of  contributory  negligence.  Upon  both  sides  of 
this  question,  also,  there  was  much  testimony.     Upon 
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all  these  matters  of  fact  the  jury  were  elaborately 
iastrncted;  13  iostructioas  having  been  ^iveti  for  the 
plaintifF,  and  18  for  the  defendant.  Six  of  the  instruc- 
tions given  for  the  defendant  were  first  modified  by  the 
court  before  they  were  g-iven.  Six  others  asked  by  the 
defendant  were  refused.  The  verdict  of  the  jury,  and 
the  judgment  entered  thereon  in  tbe  circuit  court,  and 
the  ]udement  of  tbe  appellate  court  affirming  the  judg- 
ment of  the  circuit  court,  are  conclusive  upon  these 
questions  of  fact,  so  far  as  this  court  is  concerned.  It 
is  the  duty  of  a  railroad  company  to  have  a  good, 
substantial ,  and  safe  road  track  for  the  use  of  its  trains ; 
and  it  is  also  its  duty  to  see  that  its  trains  are  properly 
managed.  When  a  passenger  is  injured  from  a  failure 
to  perform  this  duty,  the  railroad  company  is  guilty  of 
legligence,  for  which  it  may  be  held  responsible  in 
damages.  Where  a  passenger  is  lawfully  upon  a  freight 
train,  and  arises,  when  the  train  comes  to  a  standstill, 
either  for  the  purpose  of  alighting  from  the  train,  or  for 
the  purpose  of  feeding  stock,  where  a  contract  with  the 
company  requires  him  to  do  so,  and  is  injured  by  a 
sadden  start  of  the  train,  or  by  an  unusual  jerking  or 
bumping  of  tbe  train,  the  jury  will  be  justified  in  finding 
that  the  railroad  company  is  guilty  of  negligence,  if  it 
be  shown  that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care  for  his  safety  at  the  time  of  the  injury. 
Navigation  Co.  o.  Webster,  25  Fla.  394,  5  South.  714; 
Railroad  Co.  v.  Aruol.  144  111.  261,  33  N.  E.  204.  It 
is  claimed  that  the  deceased  was  guilty  of  contributory 
negligence,  upon  the  alleged  ground  that  when  injured 
he  was  in  the  car  chartered  by  him,  where  his  horses 
and  household  goods  were,  instead  of  being  in  the  ca- 
boose attached  to  tbe  freight  train.  It  is  true  that  tbe 
contract  required  tbe  deceased  to  "ride  in  tbe  caboose 
attached  to  the  train  conveying  the  stock."  But  the 
contract  also  states  that  "the  owner  will  feed,  water, 
and  take  care  of  his  stock,  at  his  own  expense  and 
risk. "  The  contract  must  be  so  construed  as 
to  be  consistent  with  itself.  If  the  deceased  was 
obliged   to  feed,  water,    and  take  care  of  his  stock, 
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he  had  the  rijjht  to  gfo  into  the  car  where  the 
stock  w£is,  in  order  to  fulfill  this  obligation.  Coun- 
sel for  appellant  claim  that  while  the  train  was 
in  motion  it  was  the  duty  of  the  deceased  to  be  in 
the  caboose,  and  that  only  when  the  train  stopped 
did  he  have  any  right  to  go  to  his  own  car  to  feed  and 
water  his  stock.  The  evidence  tends  to  show  that 
when  the  train  stopped  at  Lasalle  the  deceased  was  in 
his  own  car,  and  was  there  engaged  in  watering  his 
stock,  and  was  assisted  in  so  doing  by  the  conductor 
and  brakeman  of  the  train.  While  he  was  thus 
engaged  in  feeding  and  watering  his  stock,  the 
train  suddenly  started,  and  did  not  again  stop  until 
it  reached  the  place  where  the  accident  occurred.  The 
stop  made  at  Lasalle  would  appear  to  have  been  a  very 
short  one,  and  not  long  enough  to  enable  the  deceased 
to  finish  the  acts  of  attention  which  he  was  giving  to  bis 
stock.  It  was  a  fair  question  to  be  submitted  to  the 
jury,  whether  under  all  the  circumstances,  the  servants 
of  the  appellant  in  charge  of  the  train  did  not  fail  to  give 
the  deceased  sufficient  time  to  feed  and  water  his  stock 
and  return  to  the  caboose  before  the  train  started. 
After  the  train  started,  and  while  it  was  in  motion,  it 
was  not  possible  for  him  to  reach  the  caboose  .  It  was 
a  question,  therefore,  for  the  jury  to  determine, 
whether  or  not  the  deceased  was  guilty  of  contribu- 
tory negligence  in  being  in  the  car,  and  whether  or 
not  he  was  not  forced  to  remain  there  by  reason  of 
the  conduct  of  the  servants  of  the  appellant,  in  causing 
the  train  to  start  before  he  had  finished  caring  for  the 
stock.  If  there  had  been  no  provision  in  the  contract 
of  shipment  requiring  the  deceased  to  feed  and  water 
his  stock,  it  would  have  been  the  duty  of  the  appel- 
lant to  do  so,  and  appellant  would  have  been  liable  to 
the  deceased  for  a  loss  or  injury  occurring  to  the  stock 
in  case  it  bad  failed  to  discharge  this  duty.  But  inas- 
much as,  by  the  terms  of  the  contract,  the  duty  of  caring 
for  the  stock  was  assumed  by  the  deceased,  as  the 
shipper  thereof,  the  appellant  was  under  obligations  to 
afford  him  a  reasonable  opportunity  and  reasonable 
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facilities  for  doing  what  the  contract  required  bitQ  to 
do.  It  failed  to  furnish  him  such  reasonable  opportu- 
nity and  facilities,  if  it  refused  to  detain  its  train  lon^ 
enoug'h  at  a  proper  stopping  place  to  enable  him  to  feed 
and  water  his  stock  and  return  to  the  caboose  before 
the  starting  of  the  train.  5  Am.  &  Bng.  Bnc.  Law 
{2d  Ed.)  pp.  436,  437. 

2.  It  is  assigned  as  error  by  the  appellant 
that  the  court  gave  certain  instructions  for  the  ap- 
pellee upon  the  trial  below.  Complaint  is  made 
of  the  first  and  second  of  such  instructions.  These 
instructions  announce,  in  substance,  that  such  por- 
tion of  the  contract  as  required  the  intestate  to  be 
conveyed  at  his  "own  risk  of  personal  injury,  from  any 
cause  whatever,  except  injuries  arising  from  gross 
carelessness  of  the  railroad  company,"  was  null  and 
void,  and  of  no  binding  effect.  The  question  presented 
by  the  objection  to  these  instructions  is  whether  a 
common  carrier  can  by  contract  exempt 'itself  from  lia-  ■ 
bility  for  negligence  in  the  conveyance  of  a  passenger, 
provided  only  such  negligence  is  not  gross  in  its  char- 
acter. Many  of  the  cases  make  a  distinction  between 
negligence  and  gross  negligence,  and  bold  that  a  car- 
rier may  exempt  itself  from  liability  for  the  former, 
though  not  for-  the  latter.  Undoubtedly  the  great 
weight  of  authority  is  in  favor  of  the  position  that  the 
carrier  cannot  by  contract  exempt  itself  from  liability 
for  ordinary  negligence.  It  v^ould  certainly  seem  to 
be  against  public  policy  that  a  common  carrier,  owing 
a  duty  to  the  public  to  carry  its  passengers  safely,  and 
to  exercise  the  highest  degree  of  care  and  skill  in  doing 
so.sbould  be  allowed  to  exempt  itself  from  liability  for 
any  degree  of  negligence  which  should  cause  an  injury 
to  a  passenger.  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p. 
618.  It  is  said,  however,  that  in  Illinois  a  carrier  may 
by  contract  limit  its  liability  for  all  negligence,  except 
gross  negligence.  This  rule  has  been  laid  down  in 
some  cases  in  reference  to  the  shipment  and  carriage 
of  property,  but  does  not  apply  when  a  carrier  intends 
to  limit  its  liability  for  personal  injury  to  a  passenger 
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paying  fare.  Where  a  passenger  was  traveling  in  the 
cars  of  a  failroad  company  upon  a  free  pass  given  him 
by  the  company,  and  received  injuries  to  his  person,  it 
has  been  held  that  a  contract  exempting  it  from  liabil- 
ity for  any  other  species  or  degree  of  negligence  than 
gross  negligence  was  valid.  Railroad  Co.  v.  Read,  37 
111.  4S4 ;  Railway  Co.  v.  Beggs,  85  111.  80.  But  in  the 
present  case  it  cannot  be  said  that  the  deceased  intes- 
tate was  riding  upon  a  free  pass.  "A  person  who  is 
traveling,  with  the  consent  of  the  railroad  company, 
upon  a  freight  train,  in  charge  of  stock  or  goods  car- 
ried by  the  company  for  him,  is  a  passenger.  Railroad 
Co.  V.  Beaver,  41  Ind.  493  ;  Lawson  v.  Railway  Co., 
64  Wis.  447,  24  N.  W.  618.  Even  where  such  a  per- 
son is  traveling  in  charge  of  cattle,  on  a  drover's  pass, 
he  is  a  passenger  for  hire.  The  consideration  for  his 
passage  is  the  service  he  renders  in  taking  care  of  the 
cattle.or  the  charge  made  against  him  or  his  employer  for 
•shipping  the  cattle.  Railroad  Co,  v.  Lockwood,  17 
Wall.  357 ;  Railroad  Co.  v.  Horst,  93  U.  S.  291 ;  Rail- 
rtod  Co.  V.  Curran,  18  Ohio  St.  1 ;  3  Am.  &  Eng.  Enc. 
Law,  p.  16,  and  cases  cited  in  notes  ;  Railroad  Co.  v. 
Brown.  123  111.  162,  14  N.  E.  197."  Railroad  Co.  v. 
Blumenthal,  160  111.  40,  43  N.  E.  809.  Inasmuch  as 
the  deceased  was  a  passenger,  the  degree  of  care  re- 
quired of  the  appellant  for  his  safety  was  "the  highest 
reasonable  and  practicable  skill,  care,  and  diligence." 
Railroad  Co.  v.  Arnol.  144  111.  271,  33  N.  E.  204,  and 
cases  there  cited.  In  the  case  of  Arnold  v.  Rail- 
road Co.,  83  111.  273,  it  seems  to  have  been  held 
that  a  railroad  company  could  make  a  contract  with  a 
passenger  on  a  freight  train  to  exempt  itself  from  lia- 
bility for  any  other  negligence  than  gross  negligence. 
That  case  proceeded  upon  the  theory  that  there  was  a 
difference  between  the  obligation  of  a  railroad  company 
to  carry  a  passenger  upon  a  freight  train,  and  its  obli- 
gation to  carry  a  passenger  upon  a  passenger  train,  in 
respect  to  the  degree  of  care  required  to  be  exercised. 
In  later  cases,  however,  it  has  been  held  that  a  carrier 
will  be  held  to  the  same  strict  accountability  for  the 
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neiGflig'ence  of  its  servants,  resulting  in  injury  to  a  pas- 
senger who  is  lawfully  and    properly  on   a  freight 
train,   as  gfoverns    its    liability    for  such    neg-ligence 
where  the  transportation  is  upon  a  train  devoted  to 
passengfer  service  exclusively.     Railroad  Co.    v.   Ar- 
nbl,  supra  ;  Railroad  Co,  v.  Blumenthal,  supra.     A 
railroad  company  cannot  exempt  itself  from  the  exer- 
cise of  care  and  diHg;ence  in  conveying  its 
passengers,  and  cannot,  even  by  contract,  ^~^*^' 
limit  its  liability  for  injuries  to  passengers  uiitr. 
to  gross  negligence  alone.     It  is  responsible 
for  any  degree  of  negligence   which    is   sufficient  to 
cause  the  injury,    whether  the   negligence  be  called 
gross  or  ordinary.     The  requirement  of  such  responsi- 
bility is  demanded  upon  grounds  of  public  policy. 

It  is  contended  by  appellee  that  under  the  law  of 
Iowa,  where  the  contract  was  made,  it  was  void  and  of 
no  binding  effect.  Upon  the  trial  of  the  case  the  plain- 
tiff below  introduced  in  evidence  section 
1308  of  the  Code  of  1873  of  Iowa,  which  is  S'"'!"'"*' 
as  follows  :  "Sec.  1308.  No  contract,  re- 
ceipt, rule  or  regulation  shall  exempt  any  corporation 
engaged  in  transporting  persons  or  property  by  rail- 
way from  liability  of  a  common  carrier  of  passengers, 
which  would  exist,  bad  no  contract,  receipt,  rule  or 
regulation,  been  made  or  entered  into."  The  plaintiff 
below  also  introduced  in  evidence  the  opinion  of  the 
supreme  court  of  Iowa  in  the  cast  of  McDaniel  v.  Rail- 
way Co.,  24  Iowa,  412,  holding  that  a  contract  similar 
to  that  here  under  consideration  was  made  void  by  said 
section  1308,  and  could  not  be  enforced  in  Iowa. 
Whether  or  not  the  restriction  of  appellant's  liability, 
as  contained  in  this  contract,  was  void  or  not  by  reason 
of  said  section  1308,  depends  upon  the  further  question 
whether  it  is  to  be  construed  according  to  the  law  of 
Iowa  or  the  law  of  Illinois,  if  the  law  of  Illinois  were 
such  as  it  claimed  to  be  by  the  appellant.  The 
contract  was  executed  in  the  state  of  Iowa.  As 
a  general  rule,  the  law  of  the  state  in  which  a 
contract    for    carrying    is    made    controls,   as   to    its 
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nature,  interpretation,  and  effect.  In  Pennsylvania 
Co.  V.  Fairchild.  69  111.  260,  we  said  (page  263) : 
"The  rule  upon  that  subject  is  well  settled,  and  has 
often  been  recog^nized  by  this  court,  that  contracts  are 
to  be  construed  according-  to  the  laws  of  the  state  where 
made,  unless  it  is  presumed  from  their  tenor  that 
they  were  entered  into  with  a  view  to  the  law  of  some 
other  state."  See,  also.  Railway  Co.  v.  Smith,  74  111. 
197.  We  discover  nothing  in  this  contract  to  indicate 
that  in  entering  into  it  the  parties  had  in  view  the  law 
of  any  other  state  than  that  of  Iowa.  In  Railroad  Co. 
z:  Boyd,  91  111.  268,  where  the  goods  were  shipped  from 
Massachusetts  to  Lincoln,  III.,  and  the  contract  of 
shipment  was  made  in  Massachusetts,  we  said  (page 
271):  "The  contract  for  the  carriage  of  the  goods 
having  been  made  in  Massachusetts,  the  law  of  that 
state  must  control,  as  to  its  nature,  interpretation,  and 
effect."  It  is  contended  by  counsel  for  appellant  that 
this  contract  should  be  interpreted  in  accordance  with 
the  law  of  the  place  where  it  is  to  be  performed.  This 
action  is  brought  in  Illinois,  and  the  injury  resulting 
in  Beebe's  death  occurred  in  Illinois.  There  is  noth- 
ing in  the  terms  of  the  contract  itself  to  indicate  that 
the  parties  intended  any  performance  thereof  in  the 
state  of  Illinois.  If  there  was  any  intention  that  the 
contract  should  be  performed  in  any  other  state  than 
Iowa,  the  performance  must  have  been  contemplated 
as  taking  place  in  the  state  of  Indiana,  rather  than  in 
the  state  of  Illinois,  because  the  property  carried  was 
to  be  taken  to  Indiana.  The  performance  of  the  con- 
tract was  to  be  consummated  in  the  latter  state.  If, 
however,  the  contract  be  regarded  as  one  which 
was  to  be  partly  performed  in  Iowa  and  partly  in 
Illinois,  it  yet  must  be  said  of  it  that  it  is  a  contract 
which  is  entire  and  indivisible.  "If  a  contract  be 
entire  and  indivisible,  and  is  to  be  partly  performed  in 
the  state  where  it  is  made,  and  partly  in  another,  then 
the  iex  loci  coitlracius,  or  the  law  of  the  state  where  it 
is  made,  governs  as  to  its  validity;  and,  if  invalid  there, 
it  is  invalid  everywhere  else."     Ror.  Interstate  Law, 
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p,  69  ;  McDaoiel  v.  Railway  Co.,  supra;  Western  & 
A.  R.  Co.  V.  Exposition  Cotton  Mills,  81  Ga.  522,  7 
S.  E.  916.  Inasmuch,  therefore,  as  the  contract,  under 
the  construction  contended  for  by  appellant,  was  partly 
to  be  performed  in  Iowa  it  must,  as  to  its  validity, 
nature,  obligation,  and  interpretatioa.  be 
governed  by  the  law  of  Iowa.  This  beinp  !ill!fr'il''uii! 
so,  it  was  void,  under  section  1308,  and  the 
instructions  complained  of  were  not  erroneous. 

The  objections  made  by  the  appellant  to  the  third 
and  eighth  instructions  given  for  the  appellee  are  dis- 
posed of  by  what  has  already  been  said.  As  to  the 
objections  to  the  eleventh,  twelfth,  and  thir- 
teenth instructions  given  for  the  plaintiff  JlJlir''"'"'"* 
below,  it  is  sufficient  to  say  that  appellant 
asked  similar  instructions  in  its  own  behalf,  which 
were  given,  and  therefore  it  is  estopped  from  com- 
plaining. Railroad  Co.  v.  Latimer.  128  111.  163,  21  N. 
E.  7;  Coal  Co.  v.  Haenni,  146  111.  614,  35  N.  E.  162. 

3,  The  appellant  further  complains  that  counsel  for 
plaintiff  below  was  guilty  of  making  improper  remarks 
to  the  jury.  The  counsel  was  severe  in  his  comments 
upon  the  character  of  some  of  appellant's 
witnesses.  These  comments,  however,  JST**'  *'*•"* 
were  called  forth  and  justified  by  the  re- 
marks previously  made  in  his  address  to  the  jury  by 
one  of  the  counsel  for  appellant.  Aside  from  this,  how- 
ever, when  the  remark  complained  of  was  made  by  the 
counsel  for  the  plaintiff  below  in  his  closing  address  to 
the  jury,  counsel  for  appellant  objected  to  the  same, 
and  the  court  sustained  the  objection.  Counsel  for 
appellant  are  estopped  from  here  complaining  of  a 
ruling  made  by  the  court  below  which  was  in  their 
favor.  After  the  court  made  a  remark  which  amounted, 
in  substance,  to  a  sustaining  of  the  objection  so  made, 
counsel  for  the  appellant  did  not  ask  the  court  for  any 
further  ruling  upon  the  subject.  They  were  content 
with  the  action  of  the  court,  so  far  as  it  went.  They 
did  not  request  the  court  to  rule  out  the  objectionable 
remark,  and  therefore  it  cannot  now  be  said  that  there 
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was  a  refusal  to  rule  it  out.  lu  arming  cases  to  the 
jury,  attorneys  must  be  allowed  to  make  reasonable 
comments  upon  the  evidence,  and  upon  the  bearing  of 
the  witnesses  giving  the  evidence.  The  interests  of 
public  justice  require  that  counsel  should  not  be  sub- 
jected to  any  unreasonable  restrictions  in  this  regard. 
We  discover  aothing  erroneous  in  the  action  of  the 
court  below  upon  this  subject.  The  judgments  of  the 
appellate  court  and  of  the  circuit  court  are  affirmed. 
Judgment  affirmed. 

BoGGS,  J.,  took  no  part  in  the  decision  of  this  case. 


LouisviijijE!  &  N.  R.  Co. 


(Supreme  Court  of  Tennessee,  April  to,  1898,) 

Violont  Ejection  of  Passenger — Exemplary  Damages — Pleading.* — 
In  an  action  against  a.  railroad  company  for  injuries  to  a  passeng^er 
'alleged  to  have  been  caused  b;  the  act  of  oae  of  defendant's  servanta 
in  rudelj  pushing-  or  knocking-  plaintiff  from  the  car,  while  it  is 
necessary  to  set  out  in  the  declaration  the  facts  constitnting-  malice, 
etc.,  upon  which  the  claim  for  exemplary  damages  is  predicated,  it 
is  not  necessary  in  order  to  recover  exemplary  damages  that  thej 
should  be  claimed  in  so  many  words. 

Instructions. — It  was  not  necessary  in  such  action  that  the  conrt 
should  define  "gross  negligence,"  "fraud,"  "malice,"  "cruel  or 
wanton  and  oppressive  conduct," — terms  used  in  the  charge,  any  of 
such  terms  being  applicable  to  the  wrongful  act  as  alleKcd. 

Same. — Defendant  cannot  complain  because  the  court,  in  charging 
as  to  defendant's  liability  in  case  plaintiff  was  injured  as  alleged, 
failed  to  state  what  acts  would  be  in  the  scope  of  the  servant's  an- 
thority,  the  only  defense  being  that  plaintiff's  injuries  were  the 
result  of  a  mere  accident  not  attributable  in  any  way  to  the  servant. 

Same. — Where  the  liability,  if  any,  is  for  the  positive  misconduct 
of  an  employee,  it  is  not  error  to  refuse  to  instruct  that  the  burden 
of  proof  was  on  plaintiff  to  show  that  defective  appliances  were  the 
proximate  oause  of  the  injury. 

Same. — Defendant  cannot  complain  of  the  refusal  of  a  request  to 

*See  notes  at  end  of  case. 
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iDstruct  when  the  ground  of  the  request  was  folly  covered  by  the 
general  charge. 

Sleeping  Car  Porters  a*  Railway  Emplo/ees.*— The  conductor  or 
porter  of  a  sleeping  car  is  a  servant  of  the  railroad  company  of 
whose  train  his  car  is  at  the  time  being  a  part,  in  all  matters  relat- 
ing to  the  safety  of  its  passengers. 

Pleading  and  Proof.— The  rule  that  plaintiff  must  always  prove 
that  he  was  injured  in  the  manner  set  out  in  the  declaration,  merely 
necessitates  bis  doing  so  eabstantially. 

Admissibility  of  Evidence. — A  party  is  not  prejudiced  by  the 
admission  of  immaterial  cumulative  evidence. 

Arguments  before  Jurr.— Within  proper  bounds,  the  conrt  will 
not  interfere  with  the  manner  of  presenting  a  case  by  counsel,  and 
in  such  action  it  was  not  error  to  allow  plaintiff's  attorneys  to  illus- 
trate by  means  of  furniture  the  manner  in  which  plaintiff  may  have 
been  hart. 

Evidence  and  Verdict. — In  such  action  it  was  for  the  jury  to  deter- 
mine whether  or  not  the  plainti&'s  theory  as  to  the  cause  of  his 
injury  was  worthy  of  acceptance,  it  having  been  plausible,  and 
supported  b;  some  evidence. 

Excessive  Verdict. — In  such  action,  if  defendant  was  liable  at  all, 
it  was  for  the  improper  and  oppressive  treatmeat  of  a  passenger  by 
one  of  its  employees,  which  resulted,  practically,  in  the  loss  of  plain- 
tiff's left  hand  ;  and  a  verdict  for  Sisbo  was  not  excessive 

Stenographic  Notes— Costs.— The  Tennessee  statute  onlyrequires 
stenographic  notes  to  be  transcribed  where  an  appeal  is  taken,  and 
it  was  error  in  such  action  tp  make  defendant  pay  the  cost  of  a 
transcript  of  each  notes,  made  at  the  plaintiff's  instance,  when  there 
had  been  a  mistrial,  and  no  appeal  was  possible. 

Appeal  by  defendant  from  Haywood  county  circuit 
court.     Corrected  and  affirmed. 

J.   W.  E.  MoorCy  for  appellant. 

A.  D.  Bright  and  H.J.  Livingston,  for  appellee. 

Wilkes,  J.     This  is  an  action  for  damages  for  per- 
sonal injury.     It  was  tried  before  the  court  and  jury, 
and  a  verdict  and  judg'ment  were  rendered  for   ,^|„^(j 
$2,500,  and  the  railroad  company  has  appealed 
and  assigned  errors. 

The  facts,  so  far  as  are  necessary  to  be  stated,  are  : 
The  plaintiff  boug-ht  a  coupon  ticket  from  the  Louis- 
ville &  Nashville  Railroad  Company,  from  Memphis  to 
Jackson,  Tenn.,  intending  to  stop  at  Humboldt,  and 
transfer  in  the  night-time  to  the  Mobile  &  Ohio  Rail- 
road. He  had  fallen  asleep  on  the  train,  and  about 
10  o'clock,  when  it  reached  Brownsville,  he  awoke,  and, 
thinking-  he  was  perhaps  at  Humboldt,  he  went  to  the 
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dooT  of  the  car,  and  got  off  on  the  north  side,  the  plat- 
form being  on  the  south  side.  Looking  around ,  he  found 
that  he  was  mistakenaa  to  the  place.  The  train  started 
on  about  that  time,  and  he  attempted  to  board  the  coach 
again,  when  according  to  his  version,  while  on  the  steps 
or  platform  (and  he  could  not  be  certain  which),  he  w^s 
struck  or  shoved  by  a  man  wearing  the  uniform  of  a 
railroad  employee,  afid  his  left  band  was  knocked  loose 
from  the  railing.  He  swung  around  until  his  right 
hand  was  also  twisted  from  the  railing,  and  then  fell  on 
the  ground,  partly  under  the  car;  and  his  left  hand  was 
badly  crushed,  so  that  it  was  amputated,  all  but  the 
thumb  and  little  fing-er,  and  the  latter  was  rendered 
perfectly  stiff.  He  suffered  great  pain,  and  has 
virtually  lost  the  use  of  his  left  hand.  The  plaintiff  was 
not  able  to  say  who  it  was  that  struck  or  pushed  him, 
but  thought  it  was  a  negro  porter,  and  was  certain  the 
person  had  on  the  uniform  of  a  railroad  employee. 
The  witness  was  shown  the  crew  of  the  train,  and  asked 
to  identify  the  man  who  struck  or  pushed  him,  but  was 
not  able  to  do  so.  He  was  not  able  to  give  a  very 
satisfactory  or  definite  answer  as  to  which  end  of  the  car 
he  went  out  at  or  attempted  to  re-enter.  The  theory  of 
the  railroad  company  is  that,  in  attempting  to  board  the 
train,  he  fell  off^  and  was  not  struck  or  pushed;  and 
evidence  is  introduced  to  show  the  whereabouts  of  all 
the  train  hands  or  crew,  soas  to  demonstrate  that  it  was 
impossible  for  any  of  them  to  be  present  at  the  time  he 
says  he  was  pushed  off. 

Eight  errors  are  assigned  by  the  defendant  company. 
The  first  is  to  the  effect  that  the  court  charged  the  jury 
that  if  the  injury  was  done  by  the  defendant,  and  was 
the  result  of  gross  negligence,  fraud,  or  malice  of  the 
defendant,  or  was  inflicted  cruelly,  wantonly,  and 
oppressively,  they  might  give  punitive  or  exemplary 
damages  in  addition  to  compensatory  damages.  This  is 
said  to  be  error  because  the  declaration  made  no  claim 
in  terms  for  exemplary  damages.  When  special  dam- 
ages are  claimed  arising  out  of  a  special  or  peculiar  state 
of  facts,  they  must  be  averred  before  they  can  be  proven. 
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BursoD  V.  Cox,  6  Bast.  360.  363;  Ferguson  v.  Moore, 
98  Tenn.  343,  350,  39  S.  W.  341 ;  Fry  v.  McCord,  95 
Tenn.  678,  33  S.  W.  568.  There  is,  however,  a 
difference  between  special  damages  and  exemplary  or 
punitive  damaj^es.  Special  damag'es  are  the  natural, 
but  not  necessary,  result  of  the  injury  complained  of; 
and  hence  they  must  be  specially  alleged  in  order  that 
the  defendant  may  have  notice  thereof,  and  be  prepared 
to  meet  the  same  upon  the  trial.  Exemplaryor  punitive 
damages  are  given  as  a  punishment  for  fraud,  malice, 
gross  negligence,  or  oppression.  They  are  not  based 
upon  the  nature  and  extent  of  the  injury  so  much  as  they 
are  upon  the  oppression  of  the  party  who  does  the  injury; 
and  the  basis  is  not  so  much  compensation  for  any 
special  injury  as  it  is  a  punishment  ifor  the  mala  fides 
of  the  partv  doing  the  injury,  and  is  visited  upon  him  on 
grounds  of  public  policy.  While  it  is  necessary  to  set 
out  in  the  declaration  the  facts  constituting  fraud, malice, 
oppression,  etc.,  upon  which  the  claim  for 
exemplary  damages  is  predicated,  it  is  not  If*}5lUMlJt-(i- 
necessary  that  it  be  claimed,  in  so  many  "ifiUJi^**' 
words,  that  some  or  all  of  the  damages  are 
exemplary  or  punitive.  Burson  v.  Cox,  6  Baxt.  360;  5 
Enc.  PI.  &  Prac.  723;  Railroad  Co.  v.  Holland  (Ga.) 
10  S.  E.  200;  Express  Co.  v.  Brown  (Miss.)  7  South. 
318;  8  South.  425;  Railroad  Co.  r.  Arnold  (Ala.)  4  South. 
359. 

It  is  also  said  that  the  court  erred  in  not  defining 
"gross  negligence,"  "fraud,"  "malice,"  "cruel  or 
wanton  and  oppressive  conduct." — terms  used  in  the 
charge.  We  are  of  opinion  that  it  was  not  ,  .  ^. 
necessary  to  give  adennition  of  each  or  any 
of  these  terms  as  applicable  to  the  facts  of  this  case. 
If  the  plaintiff  was  rudely  pushed  or  knocked  off  the 
train,  the  conduct  would  reJidily  fall  under  either  head. 
In  addition,  there  was  no  request  for  such  definition  or 
the  application  of  the  terms  to  the  facta  of  the  case. 

It  is  said  that  the  court  erred    in   charging  that  if 
plaintiff  was  pushed  from  the  train  byanyof  theagent& 
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or  employees  of  the  train,  acting-  in  the  scope  of  their 
employment  or  authority,  the  railroad  com- 
pany would  be  liable,  and  if  done  in  a  g^rossly 
neglifyent  or  oppressive  manner,  the  railroad  company 
would  be  liable  for  punitive  damag^es.  It  is  said  the 
error  consists  in  not  stating-  what  acts  would  be  in  the 
scope  of  the  employee's  authority  or  liability.  And  in 
this  connection  it  is  said  a  railroad  company  is  not 
liable  tor  the  willful  and  malicious  acts  of  a  servant  not 
authorized  or  approved  and  ratified  by  the  master, 
but  perpetrated  to  gratify  the  private  malice  of  the 
servant  under  mere  color  of  discharging  a  duty  to  the 
master.  Unquestionably,  the  latter  proposition  is  cor- 
rect law  as  an  abstract  proposition,  and  when  applied  to 
trespassers  or  third  persons  not  passengers ;  but  there 
was  noevidence  tending"  to  show  in  this  case  any  private 
act  of  milice,  or  that  the  act  was  done  by  the  wan- 
tonness of  an  individual.  On  the  contrary  the  defense 
was  thatnoinjury  was  done  inany  way,  and  thatit  was 
a  mere  accident  due  to  plaintiff's  carelessness.  The 
plaintiff  was  a  passenger,  and  the  rule  is  that  a  passen- 
ger is  not  only  entitled  to  civil  treatment  at  the  hands 
of  all  employees,  butto  their  protection;  and  the  railroad 
company  will  be  held  liable  for  any  act  of  rudeness  and 
oppression  resulting  in  injury  to  a  passenger  at  the 
hands  of  any  of  its  employees  while  on  the  train,  the 
safety  and  proper  treatment  of  the  passeng-ers  being- 
within  the  scope  of  employment  and  range  of  duties  of 
every  employee.  White  v.  Railway  Co.  (N.  C.)  20  S. 
E.  191 ;  Railway  v.  Jefferson  (Ga.)  16  S.  E.  69  ;  Rail- 
road Co.  V.  Flexman,  42  Am.  Rep.  33  ;  Transporta- 
tion Co.  V.  Smith,  16  Lea,  498,  1  S.  W.  280 ;  Eicheo- 
green  v.  Railroad,  %  Tenn.  229,  34  S.  W.  219  ;  Packet 
Co.  V.  White  (Tenn.  Sup.)  41  S.  W.  583.  In  addition, 
it  may  be  added  that  there  was  no  request  for  additional 
instructions,  or  for  the  explanation  of  terms. 

The  defendant  railroad  company  made  four  special 
requests,  which  were  refused, — the  first,  in  regard  to 
the  burden  of  proof ;  second,  to  the  effect  that  proof 
ef  injury  would  not  raise  any  presumption  of  negli- 


.yGoo^le  ■ 


Am  tt  Bnff  CARRIERS  OP  PASSENGERS  179 

RCas 

Louisville  &  N.  R.  Co.  v.  Raj 

gence  ;  third,  that  the  crew  of  the  sleeping^  car  were 
not  to  be  treated  as  a  part  of  the  crew  of  the  train,  and 
the  railroad  company  would  not  be  liable  for  their  acts, 
especially  in  vindictive  damag'es;  and,  fourth,  that  plain- 
tiff must  prove  that  he  was  injured  in  the  manner  set 
out  in  his  declaration,  if  at  all. 

To  be  more  specific,  the  first  request,  in  substance, 
was  that,  in  case  of  an  injury  to  a  passenger,  it  was 
incumbent  to  prove  that  the  proximate  cause  of  the 
injury  was  the  want  of  something  which, 
as  a  general  rule,  the  carrier  was  bound  to. 
supply,  or  the  presence  of  something  which  as  a  gen- 
eral rule,  the  carrier  was  bound  to  keep  out  of  the  way. 
It  is  evident  that  this  request  is  a  mere  abstraction, 
and  has  no  applicability  to  the  facts  in  this  case.  Here 
the  liability,  if  any,  is  for  the  positive  misconduct  of 
an  employee,  and  not  any  defect  in  appliances,  machin- 
ery, or  equipment. 

The  ground  of  the  second  request  was  fully  covered 
by  instructions  in  the  general  charge,  to  the  effect  that 
the  plaintiff  must,  in  order  to  recover,  prove  that  he 
was  pushed  or  knocked  off  the  train  by  one 
of  the  crew,  and  the  jury  must  also  find 
that  it  was  done  by  one  of  the  train  crew  acting  in  the 
scope  of  his  employment.  As  just  seen,  this  instruc- 
tion was  more  favorable  to  the  railroad  company  than 
the  law  warranted  when  the  person  injured  or  mal- 
treated is  a  passenger. 

The  third  request  was  that  the  jury  be  instructed 
that  the  conductor  and  porter  of  the  sleeping  car  are 
not  a  part  of  the  train  crew  of  a  railroad  passenger 
train,  and  in  this  connection  it  is  said  the  plaintiff 
could  not  recover  if  the  wrong  was  done  by  either  of 
these  employees.  The  relevancy  of  this  request  arises 
out  of  the  fact  that,  while  all  of  the  train  crew  except 
these  employees  testified  that  they  did  not  push  the 
ptaiutiff  off  the  train,  the  sleeping-car  conductor  and 
porter  were  not  examined.  The  request  is  not  the  law. 
It  has  been  held  in  a  number  of  cases  that  the  con- 
ductor or  porter  of  a  sleeper  is  a  servant  of  the  rati- 
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road  company  of  wbose  traia  his  car  is  at  the  time 
iiNiiirar  rtr-  bciog  a  part,  io  all  matters  relating  to  the 
hnubnwif  safety  of  its  passeng-ers.  Williams  v.  Car 
^•"^  Co.   (La.)  4  South.  85  ;  Thorpe  v.  Railway 

Co..  32  Am.  Rep.  325;  Railway  Co.  v.  Athon  (lad. 
App.)  33  N.  E.  469  ;  Railroad  v.  Dies,  91  Tenn.  180. 
18  S.  W.  266 ;  Railroad  Co.  v.  Katzenberffer.  16  Lea, 
380.  1  S.  W.  44. 

As  to  the  fourth  request,  so  Far  as  it  is  good  law,  and 
applicable  to  the  case,  it  was  embraced  in  the  general 
charge.  The  plaintiff  must  always  prove  that  he  was 
J  injured  in  the  manner  set  out  in  the  decia- 
ration  ;  but  this  does  not  mean  that  he  must 
make  out  his  proof  in  the  minutest  detail  to  correspond 
with  the  statement  in  his  declaration.  The  court 
charged  the  jury  that  the  plaintiff  must  prove  his  case 
as  alleged  in  bis  declaration,  and  this  was,  in  substance, 
several  times  repeated,  and  made  specific  by  adding 
that  they  must  find  that  he  was  pushed  or  knocked  off 
the  train  by  some  agent  or  employee  of  the  company, 
acting  within  the  scope  of  his  authority. 

It  is  said  it  was  error  to  allow  Covington,  the  night 
watchman  at  Brownsville,  to  state,  over  objection,  the 
point  where  the  night  train  usually  stopped.  The  wit- 
ness was  not  present  on  the  night  of  the 
KW™""'*'  injury,  but  stated  that  the  train  at  night 
usually  stopped  at  a  certain  place,  but  could 
not  state  where  it  stopped  that  night.  There  was 
other  proof  to  show  where  it  did  actually  stop,  and 
this  does  not  appear  to  have  been  a  matter  of  any  seri- 
ous importance.  We  are  of  opinion  the  evidence 
was  not  material,  and  also  that  it  was  not  incompetent 
as  a  circumstance  cumulative  to  other  evidence  so  far 
as  it  had  any  bearing  on  the  real  issues  involved. 

It  is  said  the  court  erred  in  allowing  the  plaintiff's 
attorneys  to  illustrate  the  manner  in  which  the  plain- 
tiff may  have  been  hurt.  This  was  done  in  the  course 
of  the  argument,  and  by  means  of  a  desk  in 
jI?.'""''*"  *^^  court  room,  a  part  of  its  furniture.  It 
seems  that  counsel  for  the  plaintiff  had  used 
two  chairs  in  illustrating  their  theory  of  the  case,  both 
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in  examining  the  witaesses  and  in  the  course  of  the  argu- 
ment; and  counsel  of  railroad  commented  on  it,  and  the 
use  of  the  desk  was  an  additional  illustration  by  the 
plaintiff  in  his  closing- arjjument.  The  court,  over  the 
protest  of  the  defendant  company,  allowed  the  plaintiff 
to  use  the  desk.  This  was  a  matter  which  addressed 
itself  to  the  discretion  of  the  trial  judge,  and  also  to  the 
credulity  and  sound  sense  of  the  jury.  Witbin  proper 
bounds,  the  court  will  not  interfere  with  the  manner  of 
presenting  a  case  by  counsel.  Ferguson  v.  Moore,  98 
Tenn.  350,  39  S.  W.  341.  And  we  are  unable  to  see 
that  any  injury  could  result  from  such  illustrations.  As 
to  whether  they  were  plausible  or  not  was  for  the  jury 
to  decide. 

It  is  said,  finally,  that  there  is  no  evidence  to  support 
the  verdict.  From  what  has  already  been  stated,  it 
will  be  seen  that  the  whole  controversy  must  turn  upon 
the  question  whether  the  plaintiff  was  pushed 
or  knocked  off  the  train  by  an  employee  of  j»'*""»»""- 
the  railroad  or  whether  he  fell  off  in  his 
efforts  to  get  back  on  the  train,  after  getting  off  him- 
self. It  is  the  testimony  of  all  the  trainmen,  except 
the  conductor  and  porter  of  the  sleeping  car,  who  did 
not  testify,  that  they  did  not  do  it;  and  they  gave  evi- 
dence to  show  that  they  were  not  at  the  place  or  in 
such  position  as  to  have  done  the  act.  On  the  contrary, 
it  is  positively  stated  by  the  plaintiff  that  he  was  pushed 
off  by  one  of  the  train  crew  in  uniform.  Much  stress  is 
laid  upon  the  indefiniteness  of  the  plaintiff's  statement  as 
to  where  he  was  when  he  was  pushed  off — that  is,  whether 
on  the  steps  or  platform  of  the  car,— and  the  fact  that 
he  could  not  identify  any  one  of  the  crew  as  the  person 
who  did  the  act,  although  they  were  all  shown  to  him. 
But  wre  think  the  jury  perhaps  considered  the  facts 
that  it  was  night,  and  more  or  less  dark;  that  the  plain- 
tiff had-been  suddenly  aroused  from  sleep;  that  he  had 
become  confused  as  to  his  whereabouts,  thinking  be 
was  at  Humboldt,  when  in  fact  he  was  at  Brownsville; 
that  he  attempted  hurriedly  to  re-enter  the  car  when  he 
ascertained  his   mistake;  that  he  could  not  have  been 
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expecting  to  be  put  off  or  pushed  down;  and  that  the 
whole  matter  occurred  in  a  very  short  time;  and  that 
he  may  have  been  mistaken  for  a  tramp,  entering  the 
train  on  the  wrong  side.  The  jury,  in  this  view  of  the 
case,  may  very  well  have  considered  his  statements 
sufficiently  definite,  under  all  these  circumstances. 

It  appears  that  the  inside  of  the  plaintiff's  right 
hand  was  bruised,  as  if  it  had  been  done  by 
firmly  grasping  something  which  turned  in  his  hand  ; 
and  it  is  said  this  tends  to  support  his  statement  that 
he  clung  to  the  railing  with  that  hand,  but  this 
might  have  happened  on  either  theory.  It  is  shown 
that  several  of  the  crew  got  off  and  back  on  the  train 
at  different  places  when  the  train  was  at  Brownsville. 
One  of  the  crew  (Foreman)  states  that  he  was  on  the 
platform,  talking  to  the  operator  and  ticketagent,  when 
the  train  was  waiting  ;  and  when  the  train  started,  he 
says,  he  got  on  it  on  the  front  end  of  the  rear  car, 
which  was  the  Nashville  coach.  His  testimony,  to  some 
extent,  is  contradicted  by  Martin.  The  whole  matter 
was  submitted  to  the  jury,  and  they  have  seen  proper 
to  believe  the  theory  of  the  plaintiff.and  it  is  plausible, 
and  has  some  evidence  to  support  it. 

It  is  said  the  verdict  is  excessive.  We  do  not  so  re- 
gard it,  looking  at  it  in  the  light  the  jury  must  have 
iiMMiit lirtict.  '■^ff^i'ded  it  in  order  to  give  any  verdict 
whatever.  If  the  railroad  was  liable  at  all, 
it  was  for  the  improper  and  oppressive  treatment  of  the 
plaintiff  as  a  passenger;  and,  viewed  from  that  stand- 
point, the  verdict  is  not  excessive,  and  the  judgment 
IS  affirmed,  with  costs. 

A  stenographer  was  sworn  under  Act  1887,  c.  217 
(Shannon's  Code  §|  4695-4697),  to  take  down  the  testi- 
mony in  the  case,  at  the  instance  and  request  of  defend- 
ant. The  statute  provides  that  in  such  cases  the  sten- 
ographer shall  be  sworn  to  make  a  true,  impartial,  and 
complete  stenographic  report  of  all  the  oral 
tUH^rkicittu  testimony  given  in  the  case;  and,  in  case  of 
appeal,  a  transcript  of  the  stenographic 
notes  shall   be  made  part  of  the  bill  of  exceptions 
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subject  to  correction  by  the  presiding-  judge,  and 
the  party  alone  at  whose  instance  the  stenographer 
was  employed  shall  be  responsible  for  his  compen- 
pensatioD  for  the  work  done  by  him.  On  the 
second  trial,  which  resulted  in  a  mistrial,  a  steno- 
grapher was  sworn  ;  and  after  mistrial  was  had,  on 
motion  of  counsel  for  plaintiff,  and  over  defendant's  ob- 
jection, the  court  required  him  to  transcribe  his  notes 
and  file  the  same,  and  taxed  the  cost  to  the  railroad.  It 
is  now  objected  that  the  statute  does  not  require  the 
notes  of  the  stenographer  to  be  transcribed, except  where 
appeal  is  taken,  and  that  it  was  error  to  require  it  to 
be  done  in  this  case  at  plaintiff's  instance,  and  make  the 
defendant  pay  the  costs.  We  are  of  opinion  the  court 
in  this  case  should  not  have  charged  the  cost  of  tran- 
scribing the  stenographic  notes  into  writing  to  the 
^ilroad  company.  There  being  a  mistrial,  and  no  ap- 
peal being  possible,  no  transcript  was  necessary  for 
purposes  of  appeal.  It  could  only  have  been  useful  to 
either  party  in  preserving  the  testimony  in  view  of  a 
future  trial.  If  either  party  desired,  for  this  or  other 
purpose,  to  have  it  transcribed,  he  should  have  been 
required  to  pay  the  cost  of  this  transcribing,  the  other 
stenographer's  cost  being  paid  by  the  party  by  whom  he 
was  requested  to  do  the  work.  We  are  of  opinion  the 
trial  judge  was  in  error  in  this  matter  of  the  cost  of 
transcribing  the  notes,  and  this  error  will  be  cor- 
rected; and  in  all  other  respects  the  judgment  of  the 
court  below  is  affirmed,  with  costs. 


NOTSS. 

Exemplary  Damages— <PI«ading. — In  an  action  for  a  tort,  it  is  not 
necessarj  tbat  exemplary  damag-es  shall  be  claimed  eo  notnine  in 
the  declaration.  It  is  enouefh  that  the  facts  alleg-ed  and  proved  be 
such  as  to  warrant  the  asaeasment.  Savannah,  P.  A  W.  K.  Co.  v. 
Holland.  41  Am.  &.  Enfc.  K.  Cas.   196,  82  Ga.  257,  10  S.  E.   Sep.  200. 

To  entitle  the  plaintiff  to  exemplary  or  punitive  damag-es  they 
most  be  claimed  in  the  complaint.  Alabama  G.  S.  K.  Co.  v.  Arnold, 
35  Am.  &.  Eng.  B.  Cas.  466,  S4  Ala.  159,  4  So.  Rep,  359,  5  Am.  St. 
Rep.  354. 

A  tort  that  sonnds  in  exemplary  damages  is  where  some  rig-hl  of 
person  or  property  U  invaded  maliciously,  violently,  wantonly,  or 
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with  reckleas  disreg-ard  of  social  or  civil  oblig-ations  ;  and  to  recover 
such  damag-es,  plaintiff  muat  alleg-e  the  elemeats  of  such  a  tort,  and 
to  such  allegations  the  testimony  must  be  restricted,  Samuels  v. 
Richmond  &  S.  K.  Co.,  52  Am.  &.  Eng.  R.  Cas.  315,  35  So.  Car.  493, 
14  S.  E.  Rep.  943  ;  Sullivan  v.  Oregon  R.  a.  N.  Co.,  21  Am.  4  Eng-. 
R.  Cas.  391,  12  OreR.  392,  7  Pac.  Rep.  508. 

To  entitle  a  party  to  a  recovery  for  either  the  actual  damages 
awarded  by  statute  or  exemplary  damages  given  by  the  constitu- 
tion he  must  both  allege  such  facta  as  entitle  him  to  such  damag'es 
and  sustain  such  allegations  by  competent  evidence.  Houston  A 
T.  C.  R.  Co.  V.  Baker,  11  Am.  &.  Bug.  R.  Cas.  667,  57  Tex.  419. 

Where  actual  and  exemplary  damages  are  claimed,  the  better 
practice  is  that  they  should  be  claimed  by  proper  allegations,  in 
the  nature  of  distinct  counts,  on  different  causes  of  action.  The 
court  should  instruct  the  jury  according'  to  the  facts  and  as  to  the 
law  governing  them  as  to  the  measure  of  damages  ;  and  the  jury 
should,  in  the  verdict,  ascertain  what  is  actual  and  what  exemplary. 
Galveston  H.  &.  S.  A.  R.  Co.  v.  Le  Gierse,  51  Tex.  189. 

When  exemplary  damages  are  claimed,  the  petition  ahould  set 
forth  the  acts  or  omissions  which  constituted  such  fraud,  malice, 
gross  negligence,  or  oppression.  When  the  defendant  id  a  corpora- 
tion it  should  be  alleged  and  proved  that  the  acts  of  the  corporation 
servant,  which  constitute  the  fraud,  malice,  gross  negligence,  or 
oppression  were  committed  by  direction  of  the  employer,  or  that  the 
corporation  through  its  proper  agents  ratified  and  adopted  such  acts 
as  its  own.  International  A  G.  N.  R.  Co.  v.  Garcia,  70  Tex.  207,  7 
S.  W.  Rep.  802. 

Sleeping  Car  Employees  as  Railway  Employees. — The  porter  and 
other  employees  of  a  sleeping  car  are,  in  the  performance  of  the 
duties  and  obligations  of  the  railroad  company  under  its  contract  to 
carry  a  passenger,  servants  of  the  railroad  company.  Dwinelle  v. 
New  York  C.  &.  H.  R.  R.  Co.,  44  Am.  A  Eng  H.  Cas.  334.  128  N.  Y. 
117,  24  N.  E.  Rep.  319,  30  N.  Y.  S.  R.  578,  8  L.  R.  A.  224 ;  reversing 
45  Hun  139,  9  N.  Y.  S.  R.  838 :  Pennsylvania  Co.  v.  Roy,  1  Am.  & 
Eng.  R.  Cas.  225,  103  D.  S.  451;  Williams  v.  Pullman  Palace  Car  Co., 
33  Am.  &  Eng.  R.  Cas.  414,  40  Laj  Ann.  417,  4  So.  Rep.  85;  Thorpe  v. 
N.  Y.  C.  A  H.  R.  R.  Co.,  76  N.  Y.  402,  32  Am.  Rep.  325 ;  affirming  13 
Hun  70. 

A  passenger,  by  train  of  a  railroad  company,  traveling  in  the 
coach  of  a  sleeping-car  company,  may  properly  assume,  in  the  ab- 
sence of  notice  to  the  contrary,  that  the  whole  train  is  under  one 
management,  and  in  such  case,  where  he  sustains  injury  by  the 
negligence  of  one  in  the  employ  of  the  sleeping-car  company,  he  may 
maintain  an  action  against  the  railroad  company.  What  the  effect 
of  such  notice  would  be  is  not  determined.  Cleveland,  C,  C.  &  I.  R. 
Co.  V.  Walrath,  8  Am.  &  Eng.  R.  Caa.  371,  38  Ohio  St.  461,  43  Am. 
Rep.  433. 

The  obligation  of  the  company  in  such  a  case,  being  independent 
of  any  contractual  relations,  is  governed  by  the  general  principles 
of  the  law  of  master  and  servant  common  to  all  systems  of  law,  and 
formulated  in  Louisana  Civil  Code  as  extending  to  all  "damages 
occasioned  by  their  servants  in  the  exercise  of  the  functions  in 
which  they  are  employed."  Williams  v.  Pullman  Palace  Car  Co., 
33  Am.  &  Eng.  R.  Cas.  407,  40  La.  Ann.  87,  3  So.  Rep.  631. 
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New  York  Cent.  &  H.  R.  R.  Co. 

(Court  of  Appeals  of  New  York,  Junej.iSgS.) 

Carriers  of  Paasengers—Tnjuries  to  Passenger  Boarding  Train 
not  at  Platform— Findings— Error.* — In  an  action  for  injuries  to  a 
passeng-er  resulting  from  a  jolt  while  she  was  boarding  the  train, 
vrhich  was  at  a  point  Home  distance  from  the  station  platform,  it 
appeared  from  the  evidence  that  plaintiff  had  not  been  directed  or 
invited  to  board  at  such  point,  but  had  been  seen  to  do  so  by  one  of 
defendant's  employees;  that  another  passenger  had  on  another 
occasion  boarded  at  such  point;  that  another  person  had  on  a  pre- 
vious occasion  been  directed  by  one  of  defendant's  employees  to 
board  at  such  point;  and  that  one  of  Buch.emplo7ees  had  seen  personK 
board  the  train  at  such  point.  Held,  that  a  finding  from  such 
evidence  an  implied  invitation  to  plaintiff  from  defendant  to  take 
the  train  at  such  point,  and  that  therefore,  it  nas  the  dnt;  of 
defendant  to  have  prevented  tbe  jolting  of  the  cars,  was  erroneous. 

Appeal  by  defendant  from  supreme  court,  g-eneral 
term.     Reversed. 

Hamilton  Harris,  for  appellant. 
Elbridge  L.  Adams,  for  respondent. 

Parker,  C.  .T.  The  judgment  awards  to  the  plain- 
tiff $5,000  for  injuries  sustained  by  her  in  a  fall  occas- 
ioned by  the  sudden  jolt  of  defendant's  car  while  she 
was  entering  it.  The  story  of  the  accident  was  told  by 
the  plaintiff,  and  from  it  we  extract  the  following:  '  'On 
the  9tli  of  February,  last  year  [1894],  I  left  my  home 
in  Fairport,  intending  to  make  a  visit.  I  left  my  house 
about  half  past  eight  in  the  morning,  intending  to  take 
the  West  Shore  local  train  for  Pitteford.  That  train 
was  due  to  leave  Fairport  a  little  after  nine  o'clock, 
or  about  nine  o'clock.  I  went  to  the  station  of  the  West 
Shore.     I  think  that  is  also  the  depot  of  the  New  York 

'Sec  notes  at  end  of  case. 
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Central  at  Fairport.  It  is  the  only  station  there.  It  is 
east  of  main  street,  on  the  north  side  of  the  track.  There 
are  three  or  four  tracks  south  of  it.  When  I  got  to 
the  station  I  went  into  the  ladies'  waiting  room.  I 
went  up  to  the  ticketagent  at  the  ticket  office,  and  asked 
him  how  long  before  that  train  was  due.  I  spoke  of 
the  West  Shore  local  train.  He  said  it  was  due  about 
eleven  o'clock.  The  ladies'  waiting  room  is  on  the 
west  side  of  the  station,  and  the  baggage  room  is  at  the 
right,  or  still  west  of  that.  As  I  came  out  the  door,  I 
saw  Mr.  Johnson,  the  baggage  master  oF  the  railroad. 
He  wears  a  uniform,  I  know  him,  and  had  seen  him 
there  before.  I  asked  him  if  that  train  was  the  west 
Shore  local  for  Pittsford,  and  he  said  it  was.  He  wanted 
to  know  if  I  wanted  to  take  the  train.  I  told  him  I  did. 
He  then  signaled  in  this  way,  as  I  supposed,  I  don't 
know  who.  I  suppose  to  the  engineer.  He  simply 
raised  his  hand,  and  said,  'Take  on  this  lady.'  Then, 
afttrl  started.  I  said,  'I  guess  I  will  go  right  on,  and 
get  on  while  the  train  is  still,  before  the  engine  gets 
on.'  and  I  started  to  go  east.  Mr.  Johnson  wentofF  the 
steps  before  I  did.  He  walked  along  out  near  the  plat- 
form to  the  east,  and  I  walked  right  on  the  platform 
until  I  came  near  the  east  end  of  it  and  then  I  went  off, 
and  went  in  the  path.  We  were  nearly  along  together. 
Then  be  crossed  over  when  he  got  to  the  end  of  the  plat- 
form. I  continued  east  to  take  the  train  on  the  north- 
east side  east  of  the  track  down  as  far  as  the  caboose, 
way  down  to  the  end  of  the  train.  It  was  down  to  very 
near  the  first  crossing.  I  couldn't  tell  you  how  far  it  is. 
The  crossing  is  a  drive.  I  don't  believe  I  know  how  far 
that  is.  When  I  got  down  opposite  the  caboose  I  crossed 
over  to  take  the  car.  I  crossed  two  tracks.  I  don't 
know  whether  I  crossed  any  more  or  not.  When  I 
got  to  the  caboose  I  went  up  the  steps,  the  same  as  I 
always  gc  into  a  car.  I  took  the  outside  railing  of  the 
car  as  I  went  up.  *  *  *  And  as  I  went  to  put  my 
left  hand  onto  the  knob  of  the  door  to  go  in.  I  was 
*  *  *;  the  next  I  knew  after  that.  The  next  I  knew 
after  that  I  was  thrown  right  backward,  sudden  jolt. 
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and  I  found  myself  ri^ht  on  my  back  with  my  head 
•  •  *;  something*  hit  my  head  right  there." 

A  recovery  was  had  at  the  circuit,  and  sustained  at 
the  g'eneral  term  upon  the  ground  that  the  plaintiff's 
injuries  were  due  to  the  fault  of  the  defendant.  The 
particular  wronj;  of  which  the  defendant  was  held  to 
be  fjuilty  is  that  in  switching  certain  cars  for  the  pur- 
pose of  coupling  them  it  brought  them  so  sharply 
together  as  to  jolt  the  other  cars  on  the  train,  including 
the  one  passenger  car  which  this  plaintiff  was  at  the 
time  entering.  If  the  passenger  car  had  been  along- 
side of  the  station  platform,  where  people  are  invited 
by  railroad  companies  to  enter  their  cars,  there  could 
be  ao doubt  that  the  judgment  would  be  well  grounded. 
When  a  passenger  car  is  drawn  up  to  the  platform  of  a 
railroad  station,  the  act  of  itself  constitutes  an  invita- 
tion to  enter  it,  extended  to  those  desiring  to  become 
passengers  therein,  and  the  invitation  necessarily  car- 
ries with  it  an  assurance  that  the  passenger  may  safely 
enter  without  fear  that  there  will  be  any  sudden  jerk 
or  jolt  of  the  car.  But,  as  has  already  been  observed 
in  reading  the  testimony  of  the  plaintiff,  she  did  not 
enter  the  car  at  the  station.  It  was  standing  some  525 
feet  from  the  station  at  the  time  she  climbed  on  board 
of  it.  The  train  was  what  was  known  as  a  mixed 
freig'ht  and  passenger.  It  consisted  of  one  passenger 
car  on  the  rear  and  such  number  of  freight  cars  as  the 
local  business  from  time  to  time  demanded.  On  this 
particular  day,  when  the  train  came  intoFairport  sta- 
tion, and  passed  on  beyond  the  depot  for  the  purpose 
of  doing  the  necessary  switching,  it  consisted  of  the 
ordinary  passenger  coach  and  - 14  freight  cars.  Seven  of 
the  cars  were  taken  out  of  the  train  at  Fairport  and 
left  there,  and  a  car  which  was  on  one  of  the  side  tracks 
was  attached  to  the  train,  so  that  when  it  left  that  sta- 
tion for  Pittsford  the  train  had  six  cars  less  than  it  had 
upon  its  arrival.  This  necessary  switching  was  being 
done  at  the  time  the  plaintiff  attempted  to  board  the 
train,  to  do  which  she  bad  left  the  platform,  and  passed 
down    the  track  several  hundred   feet.      "When  [as 
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she  testified]  I  got  down  opposite  the  caboose.  I  crossed 
over  to  take  the  car.  I  crossed  two  tracks.  I  don't 
know  whether  I  crossed  any  more  or  not."  There 
were  neither  steps  nor  platform  of  any  kind  at  this 
point  upon  which  the  plaintiff  could  stand  while  trying 
to  reach  the  steps  of  the  car,  nor  was  there  present  a 
conductor,  brakeman,  or  other  person  connected  with 
the  defendant  to  invite  or  assist  her  to  enter  the  car. 
The  car  itself  was  empty.  The  plaintiff  knew  that 
the  engine  was  detached  from  the  train,  and  would  have 
to  be  put  on  again  before  the  train  could  move.  This 
fact  appears  from  the  testimony  which  we  have  quoted, 
where  the  witness  says  that  she  said  to  another  person, 
"I  guess  I  will  go  right  on,  and  get  on  while  the  train 
is  still,  before  the  engine  gets  on."  To  the  situation 
thus  briefly,  but  with  sunlcient  accuracy,  presented, 
we  must  apply  such  legal  principles  as  it  demands. 
And  the  first  inquiry  is,  did  the  defendant  owe  to  the 
traveling  public  the  duty  of  preventing  this  car  from 
being  jolted  at  the  place  where  it  was  when  the  plain- 
tiff boarded  it?  No  special  duty  was  owed  to  this 
plaintiff,  for  she  was  not  personally  invited  to  get  on 
the  car  at  this  point  by  any  of  the  defendant's  officers 
or  employees.  It  does  not  appear  that  the  engineer,  or 
any  person  in  control  of  the  train,  knew  that  she  was 
attempting  to  get  on,  and  these  facts  justify  the  asser- 
tion made  that  the  defendant  owed  no  special  duty  to 
the  plaintiff. 

The  further  inquiry,  then,  is  whether  the  defend- 
ant was  under  any  obligation  to  the  traveling  public,  of 
which  the  plaintiff  forms  a  part, to  prevent  any  jolting  of 
the  car  at  this  point  while  making  up  the  train.  It  is 
obvious  that  the  answer  to  that  question  will  be  fur- 
nished by  the  evidence  which  discloses  whether  or  not, 
by  long  and  open  user  on  the  part  of  the  public,  with 
the  knowledge  and  acquiescence  of  the  representatives 
of  the  defendint,  an  invitation  had  been  extended  to 
the  general  public  to  board  the  car  at  this  place;  for 
certamly  it  will  not  be  contended  that  in  making  up  a 
freight  train  with  an  empty  passenger  car  attached  the 
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engineer  may  not  shunt  the  cars  together  with  sufficient 
force  to  jolt  every  other  car  in  the  train.  That  this  is 
so  was  well  recognized  by  the  learned  justice  who  pre- 
sided at  the  trial,  who  with  clearness  pointed  out  to  the 
jury  the  right  of  the  defendant  to  make  up  its  train  in 
its  own  way  at  any  other  point  than  one  where  passen- 
g-ers  were  invited  to  board  it,  and  he  left  it  to  the  jury 
to  say  whether,  under  the  evidence  presented,  the  cus- 
tom was  established  on  the  part  of  the  defendant  of 
taking  passengers  on  this  freight  train  at  this  point. 
The  jury  found  that  such  a  custom  was  established, 
and,  if  there  is  evidence  to  support  the  finding,  the 
judgment  must  stand,  unless  some  other  error  shall 
call  for  reversal.  It  seems  to  us  that  there  is  no  evi- 
dence to  support  such  a  finding-.  There  was  at  Pair- 
port  a  regular  passenger  station  to  which  this  train 
always  came  after  being  made  up,  when  there  were  any 
passengers  to  be  taken.  On  this  day,  as  usual,  and 
after  the  accident  had  happened  to  the  plaintiff,  it 
pulled  up  to  the  depot  and  two  passengers  got  on. 
Three  witnesses  in  all  gave  testimony  upon  which  the 
plaintiff  relied  to  prove  her  claim  that  the  custom  had 
been  established  of  receiving  passengers  for  this  par- 
ticular train  at  the  place  of  the  accident.  One  of  the 
witnesses,  Jacob  Morrell,  testified:  "I  live  at  Pair- 
port.  I  know  the  train  known  as  the  West  Shore  local 
that  leaves  Pairport  in  the  morning  about  nine  o'clock, 
going  west  to  Pittsford.  I  took  it  the  3d  day  of  July, 
1893.  My  wife  and  children  were  with  me.  I  was 
going  to  Pittsford.  I  took  the  train  just  below  the 
station.  I  should  think  five  or  six  rods  below.  I  went 
down,  and  got  into  the  caboose  at  the  end  of  the  train. 
Q.  Who  told  you  to?  A.  I  don't  remember  as  any 
one.  *  •  »  I  didn't  ask  anybody  where  I  was  to 
take  that  train.  The  train  was  standing  there,  and  I 
got  on.  •  *  ♦  The  conductor  was  in  the  car.  I 
don't  remember  seeing  the  brakeman."  This  isolated 
instance  does  not  even  tend  to  prove  custom.  No  one 
connected  with  the  defendant  as  an  officer  or  em- 
ployee   invited    him    to    get    on    the    train    at    that 
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point.  It  is  not  altogether  certain  that  the  con- 
ductor saw  him  get  on,  but,  assuming  that  he 
did.  what  could  the  conductor  do  about  it?  He 
was  without  authority  to  put  this  passenger  and  his 
family  off  the  train,  or  do  any  other  act  calculated 
to  serve  as  punishment  to  them  for  failure  to  obey  the 
well-understood  rule  of  steam-railroad  corporations 
that  passengers  shall  board  their  trains  at  stations,  and 
not  elsewhere.  The  plaintiff's  son  testified  that  he 
had  been  to  Pittsford  by  the  West  Shore  train.  "Q. 
Where  did  you  take  the  train  ?  A.  Down  ;  it  was  a 
little  way  beyond  that  little  house  there.  E^ast  of  the 
depot.  Q.  The  first  time  you  went,  did  you  have  any- 
thing to  say  to  Johnson,  the  baggageman,  or  he  to  you, 
about  taking  the  train  ?  A.  No.  sir  ;  only  he  told  me 
to  go  down  there,  and  get  on.  Down  to  the  caboose. 
It  was  east  of  the  depot,  a  little  ways  beyond  that 
house  there.  I  don't  know  what  that  house  is.  Some 
railroad  house  on  the  north  side  of  the  track.  I  did  go 
down  there,  and  get  on.  The  conductor  or  the  brake- 
man  was  down  on  the  steps  there  to  the  platform.  He 
helped  me  on.  I  don't  remember  whether  he  had  a 
uniform  on.  He  looked  like  a  railroad  man."  Here 
we  have  one  instance  where  it  is  pretended  an  employee 
of  the  defendant  invited  a  passenger  to  board  the  train 
at  some  other  point  than  the  depot  platform,  and  it 
furnishes  the  only  evidence  we  have  in  this  record  of 
either  invitation  or  consent  on  the  part  of  the  employ- 
ees to  the  boarding  of  a  train  by  passengers  at  any 
other  point  than  the  station.  The  third  witness,  John 
D.  Maloney,  formerly  a  flagman  of  the  defendant,  testi- 
fied that  the  train  was  a  freight  train  with  a  passenger 
coach  at  the  end  of  it,  with  some  shifting  generally  to 
do  at  Fairport,  where  the  train  usually  remained  10  or 
15  minutes.  "I  have  seen  passengers  take  that  train 
below  the  station  and  at  the  station.  I  have  seen  them 
take  it  perhaps  two  hundred  yards  below  the  station. 
They  would  go  down  and  get  into  the  caboose  while 
the  engine  was  off  shifting.  Times  when  passengers 
would  be  at  the  station  when,  I  suppose,  the  engineer 
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would  be  notified,  and  he  would  atop  there.  Days  I 
have  seen  four  or  five  people  g^o  down  east  and  take 
this  train,  and  days  leas.  I  suppose  the  conductor's 
orders  are,  before  the  train  gfoes  out,  to  go  into  the 
station,  and  inquire  whether  there  is  anybody  to  g-et 
on  the  train,- — whether  any  person  has  bought  tickets. 
I  think  that  has  been  done.  If  there  are  passengers  to 
get  on,  the  train  stops  at  the  station  ;  if  there  are  no 
passengers  to  get  on,  it  goes  on."  Not  a  word  in  the 
testimony  of  this  witness  tends  to  show  that  any  one  of 
the  persons  whom  he  saw  beading  this  car  below  the 
station  did  so  at  the  invitation  of  any  of  the  defendant's 
officers  or  employees.  He  testified  that  there  were 
days  when  he  had  seen  four  or  five  people  go  down 
and  take  the  train  at  this  point,  but  he  did  not  say  how 
often  it  occurred.  Probably  it  was  not  very  often,  for 
it  is  made  quite  clear  by  the  testimony  that  there  were 
days  when  there  were  no  passengers  whatever  at  this 
station.  In  all  of  this  record,  then,  we  have  the  testi- 
mony of  one  witness  that  he  was  told  by  the  baggage- 
man to  go  down  east  and  get  on  the  train  while  the 
engine  was  switching.  Not  another  act  on  the  part  of 
a  railroad  employee  of  any  grade  tending  to  encourage 
the  public,  or  any  portion  of  it,  in  boarding  the  train 
at  this  point.  Nothing  to  show  that  any  employee  of 
the  defendant,  save  the  flagman,  Maloney,  ever  saw 
passengers  boarding  the  train  except  at  the  station,  or 
that  such  employee  consented  to  their  boarding  the 
train  elsewhere.  It  is  not  at  all  likely  that  the  defend- 
ant or  its  employees  would  encourage  such  conduct  as 
would  require  the  maintenance  of  two  stations  within 
about  500  feet  of  each  other  for  the  boarding  of  a  sin- 
gle car,  which  many  days  was  without  passengers  from 
the  village  of  Fairport.  We  have,  it  is  true,  evidence 
that  some  people  boarded  the  train  at  this  point,  but 
they  boarded  it  apparently  without  direction,  authority, 
or  consent ;  and  this  trespass  upon  the  well-understood 
regulations  of  all  railroad  companies  that  passengers 
shall  board  trains  at  railway  stations  only  cannot  sup- 
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port  a  finding  that  the  defendant  had  invited  the  pub- 
lic to  g'et  on  the  train  at  this  point  as  well  as  at  the 
station.  The  safety  of  the  traveling-  public  has  made 
it  necessary  to  apply  to  common  carriers,  especially  in 
respect  to  vehicles  propelled  by  steam,  far  more  strin- 
g-ent  rules  than  govern  many  other  relations  that  exist 
among*  men  ;  but  neither  the  public  interest  nor  good 
morals  would  be  subserved  by  permitting"  evidence  of 
a  few  trespasses  to  establish  a  right  in  the  public,  and 
to  impose  a  duty  upon  the  railroad  to  be  watchful  lest 
future  trespassers  should  come  to  harm.  Reaching  the 
conclusion  that  there  was  no  negligence  on  the  part  of 
the  defendant  in  this  case,  we  omit  a  discussion  of  the 
other  questions  presented  by  the  appellant.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Bartlett,  J,,  (dissenting).  I  am  unable  to  vote  for 
the  reversal  of  this  judgment.  The  questions  of  plain- 
tiff's contributory  negligence  and  defendant's  negli- 
gence were  involved  in  a  conflict  of  evidence,  and  prop- 
erly submitted  to  the  jury.  It  was  for  the  jury  to  deter- 
mine w^hether.  by  reason  of  the  usual  course  of  business, 
there  was  au  implied  assent  on  the  part  of  defendant 
that  passengers  might  board  the  freight  caboose  a  con- 
siderable distance  east  of  the  passenger  station  platform. 
This  being  established,  it  was  for  the  jury  to  further 
decide  whether  due  care  was  observed  by  defendant  in 
coupling  cars  at  the  time  plaintiff  sought  to  board  the 
train.  While  this  is  a  close  case,  there  were  three 
witnesses  besides  the  plaintiff  who  gave  evidence  tend- 
ing to  establish  a  general  course  of  business  and  assent, 
either  express  or  implied,  on  the  part  of  defendant, 
that  passengers  might  eater  the  train  at  or  about  the 
point  where  the  plaintiff  did  at  the  time  of  the  accident. 
I  am  of  the  opinion  that  the  judgment  should  be  affirmed. 

Gray,  Haight,  and  Martin,  JJ.,  concur  with 
Parker,  C.  J.,  for  reversal.  O'Brien  and  Vann, 
JJ.,  concur  with  Bartlett,  J.,  for  affirmance. 
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Boarding  Train  Elsewhere  than  at  Place  Provided— Neglige m 
Where  a  railroad  compaay  has  provided  a  depot  and  other  conv 
encea  for  gettiDgf  on  its  trains,  in  the  absence  of  other  proof  paasen- 
gera  have  no  right  to  get  on  at  other  placea,  and  an  attempt  to  do 
■o  will  be  such  neKligence  aa  will  preclude  them  from  recovering  for 
injuries  received  thereby.  Central  R.,  etc.,  Co.  v.  Perry,  58  Ga.  461; 
Keating  v.  New  York  Cent.,  etc.,  R.  Co.,  49  N.  Y.  673.  See  also 
Philips  V.  Northern  R.  Co.,  62  Hun  (N.  Y.)  233;  Haase  v.  Oregon 
R.,  etc.,  Co.,  19  Oregon  354,  44  Am.  A  Eng.  R.  Caa.  360. 

Same — Not  Negligence  Per  Se. — But  it  cannot  be  declared  as  a 
■natter  of  Ian,  that  the  attempt  to  enter  a  train  from  a  place  other 
than  the  platform  or  other  place  provided  for  that  purpose  is  an 
act  necessarily  contributing  to  an  injury  received  while  thus  taking 
passage.  Stoner  v.  Pennsylvania  Co.,  98  Ind.  384,  49  Am.  Rep.  764; 
McDonald  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  124,  96  Am.  Dec.  114. 
Thus,  where  a  passenger  was  Injured  in  attempting  to  board  a  night 
train  with  sleeping  car  attached,  it  was  held  not  to  be  error  to  refuse 
to  instruct  the  jury  that  the  plaintiff's  attempting  to  get  aboard 
before  the  sleeping  car  was  abreast  of  the  platform  was  negligence 
Ptr  se,  it  not  appearing  that  the  plaintiff  knew  the  length  of  the 
train  as  compared  with  the  platform,  or  ought  to  have  assumed  that 
it  was  intended  to  bringthe  sleeping  car  to  that  position.  Curtis  v. 
Detroit,  etc..  R.  Co.,  27  Wis.  158. 

Same— Effect  of  Custom. ^  Where  a  company  has  been  in  the  habit 
of  receiving  passengers  at  another  place,  without  abjection,  it  is 
not  negligence  per  se  for  a  passenger  to  get  on  at  that  place  while 
the  train  is  standing  still,  and  there  is  no  apparent  danger  in  so 
doing,  but  the  question  ia  one  for  the  jury.  Keating  v.  New  York 
Cent.,  etc.,  H.  Co..  49  N.  Y.  673. 

Same— EffiBCt  of  Known  Rule. — It  has  been  held  that  the  carrier  may 
make  a  reasonable  regulation  as  to  the  place  of  entering  its  cars, 
and  this,  when  known  to  the  passenger,  whether  It  has  been  written 
or  published,  or  If  posted  up  or  not,  he  is  bonnd  to  conform  to,  and 
he  cannot  violate  it  and  hold  the  carrier  liable  for  damages  thus 
occasioned,  even  though  the  jury  might  believe  that  an  ordinarily 
prudent  person  would  have  adopted  the  same  course.  McDonald  v. 
Chicago,  etc.,  K.  Co.,  26  Iowa  124,  96  Am.  Dec.  114.  Where,  how- 
ever, the  rule  of  a  railroad  compaay  required  passengers  of  a  com- 
bined freight  and  passenger  train  to  get  on  wherever  it  was  con- 
venient to  stop,  it  was  held  not  to  be  negligence  for  a  passenger  to 
board  the  train  while  it  was  standing  forty  or  fifty  feet  from  the 
station  platform.  Iiouisville,  etc.,  R.  Co.  v.  Long,  94  Ky.  410. 
11  (KS)  A&ERCaa~13 
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(Supreme  Judicial  Coxri  of  Maine,  June  /j,  1898.) 

Street  Railways — Riding  on  Platform— Contributory  Negligence.* 
— It  cannot  be  said,  as  a  matter  of  law,  that  a  person  who  austaina 
injury  while  riding  upon  the  platform  of  an  electric  street  car  ia, 
merely  from  that  fact,  guilty  of  contributory  negligence  which  will 
prevent  his  recovery  in  an  action  against  the  earner. 

Same, — But  a  passenger  who  rides  on  the  platforni  of  a  car  neces- 
sarily takes  upoo  himself  the  duty  of  looking'  out  for  and  protecting' 
himself  against  the  usual  and  obvious  perils  attendant  upon  bis 
position;  such  as,  for  instance,  the  danger  of  being  thrown  from  the 
platform  by  the  jolting  or  swaying  of  the  car. 

Same— Question  for  Jury- — It  is  considered  by  the  court  that  the 
evidence  in  this  case  does  aot  so  clearly  show  contributory  negli- 
gence upon  the  part  of  the  plaintiff  as  to  authorize  the  withdrawal 
of  this  question  from  the  determination  of  the  jury;  and  that  the 
ease  comes  within  the  general  rule  that  the  question  of  negligence 
is  ordinarily  one  for  the  jury,  and  not  withia  the  exception  that 
when  the  facts  are  undisputed,  and  are  susceptible  of  but  one  con- 
clusion, it  is  the  duty  of  the  court  to  take  the  case  from  the  jury. 

Exceptions  by  plaiatiS  from  Cumberland  county 
supreme  judicial  court.     Exceptions  sustained. 

This  was  a  suit  for  injuries  sustained  by  the  plaintiJF, 
who  was  thrown  from  the  platform  of  the  defendant's 
car  at  Knijafhtville,  June  16,  1896,  by  reason  of  the  car 
on  which  he  was  riding  being  carelessly  run.  as  he 
alleged,  upon  an  open  switch  leading  from  the  main  line 
to  the  car  barn  at  a  rapid  rate,  the  angle  of  the  switch 
b3ing  50  degrees.  The  jury  returned  a  verdict  for  the 
plaintiff,  being  ordered  to  do  so  by  the  court. 

The  following  instructions  were  requested  by  plain- 
tiff. 

»As  to  injuries  to  Person  Riding  on  Platform  of  Street  Car,  see 
East  Omaha  St.  R.  Co.  v.  Godola,  7  Am.  &  Eng.  K.  Cas.,  N.  S.,  300, 
and  exhaustive  noU,  p.  305. 
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"(1)  Standings  on  the  front  platform  of  a  car,  even  if 
there  is  standing  room  inside,  is  not  of  itself  coQclusive 
evidence  that  a  person  injured  by  the  negligence  of  the 
persons  managing  the  car  was  not  in  the  exercise  of 
due  care. 

"(2)  That  calling  for  and  receiving  fare  from  per- 
sons standing  on  the  front  and  rear  platforms  of  a  car 
authorizes  the  jury  to  find  that  those  so  riding  had 
been  invited  by  those  having  charge  of  the  car  to  ride 
in  that  place,  and  that  implied  assurance  had  been 
given  by  them  that  that  was  a  suitable  and  safe  place 
for  tfaem  to  ride. 

"(3)  That  where  negligence  on  the  part  of  the 
plaintiff  is  connected  with  the  cause  of  injury,  the 
question  to  be  determined  is  whether  the  defendant, 
by  the  exercise  of  ordinary  care  and  skill,  might  have 
avoided  the  injury.  If  he  could  have  done  so,  the  neg- 
ligence of  the  plaintiff  cannot  be  set  up  as  an  answer 
to  the  action. 

"(4)  That  if  the  running  of  the  car  upon  the  switch 
was  the  direct  cause  of  the  accident,  and  the  running 
onto  the  switch  could  have  been  prevented  by  proper 
care  and  due  diligence  oo  the  part  of  defendant's  agents, 
if  the  other  evidence  in  the  case  warrants  it,  the  jury 
would  be  authorized  to  find  for  the  plaintiff." 
Charge  to  the  Jury. 

"This  action,  like  the  action  which  was  first  tried 
before  you  this  term,  is  based  on  the  alleged  negligence 
of  the  servants  of  the  defendant  railroad  company.  I 
have  had  occasion  to  instruct  you  heretofore  that,  to 
entitle  the  plaintiff  in  an  action  like  this  to  recover,  the 
burden  is  upon  him  to  prove  not  only  the  negligence 
of  the  railroad  company,  or  of  its  servants,  but  that  he 
himself  was  in  the  exercise  of  due  care  ;  or,  in  other 
words,  that  his  own  want  of  due  care  did  not  contrib- 
ute to  produce  the  injury. 

"The  question  of  contributory  negligence,  as  it  is 
called,  is  ordinarily  a  question  of  fact  for  the  jury  upon 
the  evidence  in  the  case  ;  but  there  are  a  few  cases 
where  the  evidence  is  of  such  a  character  that  there  is 


.y  Google 


1%  CARRIERS  OF  PASSENGERS  ^o'  *1 

(N9) 
WatBon  V.  Portland  &  G.  E.  Ry.  Co 

really  do  dispute  about  the  facts,  and  it  becomes  a 
question  of  law  for  the  court  as  to  whether  or  not  the 
plaintiff  was  in  the  exercise  of  due  care. 

"It  is  settled  law  in  this  state  that  the  riding*  upon 
the  platform  of  a  passenffer  car  upon  a  railroad  is  such 
negltg'ence  on  the  part  of  the  passenger  as  will  bar  his 
recovery  for  injuries  sustained  by  beinp  thrown  from 
the  platform  tn  rounding'  a  curve. 

'  'It  is  settled  as  a  legal  question  that  one  who  rides 
upon  the  platform  of  a  car,  and  is  injured  by  being* 
thrown  from  it  as  the  cai  rounds  a  curve,  is  guilty  of 
contributory  negligence. 

"Now,  giving  the  evidence  in  this  case  the  most  fav- 
orable view  possible  for  the  plaintifF.^even  taking-  his 
own  statement  of  how  the  accident  occurred, — you  per- 
ceive thatthere  is  no  possibility,  such  being  the  law,  of 
your  rightfully  returning  a  verdict  for  the  plaintiff.  Yon 
could  not  do  it  without  violating  a  rule  of  law,  because, 
taking  the  most  favorable  view  possible  of  the  evidence 
in  the  case,  there  is  no  dispute  about  the  fact  that  at 
the  time  of  the  plaintiff's  injury  he  was  voluntarily 
riding  upon  the  platform  of  the  car.  The  car  was 
crowded,  undoubtedly ;  but  there  was  standing  room 
inside,  according  to  the  weight  of  the  evidence.  I  do 
not  understand  that  there  is  any  dispute  about  it. 
And  if  he  voluntarily  took  his  position  upon  the  plat- 
form, and  was  injured  by  being  thrown  off  while  the 
car  was  swinging  around  a  curve,  the  fact  that  he  was 
on  the  platform  bars  his  right  of  recovery.  There  are 
so  many  accidents  of  this  kind,  caused  by  people  per- 
sistently riding  on  the  platform  of  cars,  a  place  of 
known  danger,  that  the  law  is  now  settled  that,  if  they 
choose  to  ride  there,  they  must  ride  at  their  own  risk. 
Accidents  might  occur  wherein  the  fact  that  a  passen- 
ger was  riding  on  the  platform  of  a  car  would  be  no  de- 
fense. For  instance,  if  a  rotten  bridge  should  break 
down  and  all  on  board  the  car  should  go  down  into  the 
river  below,  the  fact  that  a  man  was  on  the  platform 
would  not  have  anything  to  do  with  the  accident ;  the 
rotten  bridge  would  be  the  sole  cause.     But  if  a  pass- 


.y  Google 


Am  A  Eng  CARRIERS  OF  PASSENGERS  197 

RCaa 

Watson  V.  Portland  &  G.  E-  Ry.  Co 

en^er  is  riding'  there,  and  is  thrown  off  as  the  car 
rounds  a  curve,  in  such  cases  his  being  there  is  a  bar 
to  his  rocovery. 

"Such  being-  the  law,  I  am  requested  by  the  learned 
counsel  for. the  defendant  to  instruct  you,  taking  the 
most  favorable  view  of  the  evidence  for  the  plaintiff ,  he 
is  not  entitled  to  a  verdict  in  his  favor,  and  I  so  instruct 
you.  Therefore,  Mr.  Foreman,  you  will  have  nothing- 
to  do  but  to  sign  a  verdict /ro/or7«a  for  the  defendant 
of  not  guilty." 

To  the  refusals  to  give  the  requested  instructions 
the  plaintiff  was  allowed  exceptions.  He  also  took  ex- 
ceptions to  the  order  of  the  court  to  return  a  verdict  for 
the  defendant  and  the  following  portions  of  the 
charge : 

"That  the  question  of  contributory  negligence,  as  it 
is  called,  !s  ordinarily  a  question  of  fact  for  the  jury 
upon  the  evidence  in  the  case.  That  there  was  really 
no  dispute  about  the  facts,  and  it  became  a  question  of 
law  for  the  court  as  to  whether  or  not  the  plaintiff  was 
in  the  exercise  of  due  care." 

"That  the  riding  upon  the  platform  of  a  passenger 
car  upon  the  railroad  is  such  negligence  upon  the  part 
of  the  passenger  as  would  bar  his  recovery  for  injury 
sustained  by  being  thrown  from  the  platform  in  round- 
ing a  curve." 

"That  it  is  settled  as  a  question  of  law  that  one  who 
rides  upon  the  platform  of  a  car  and  is  injured  by  be- 
ing thrown  from  it  as  the  car  rounds  a  curve,  is  guilty 
of  contributory  negligence." 

"That,  giving  the  evidence  in  this  case  the  most  fav- 
orable view  possible  for  the  plaintiff,— even  4;^king  his 
own  statement  of  how  the  accident  occurred, — you  per- 
ceive that  there  is  no  possibility,  such  being  the  law, 
of  the  jury  rightfully  returning  a  verdict  for  the  plain- 
tiff. They  could  not  do  it  without  violating  a  rule  of 
law,  because,  taking  the  most  favorable  view  possible 
of  the  evidence  in  the  case,  there  is  no  dispute  about 
the  fact  that  at  the  time  the  plaintiff  was  injured  he 
was  voluntarily  riding  upon  the  platform  of  a  car,  and 
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there  was  standing  room  inside,  according  to  the  weight 
of  evidence." 

*'That  the  fact  that  plaintiff  was  on  the  platform 
bars  his  right  of  recovery.  That  if  plaintiff  voluata- 
rilj  chose  to  ride  on  the  platform  he  must  ride  at  his 
own  risk." 

"That,  taking'  the  most  favorable  view  of  the  evi- 
dence for  the  plaintiff,  he  is  not  entitled  to  a  verdict  i  n 
bis  favor." 

"You  will  have  nothing  to  do  but  sign  a  verdict  pro 
forma  for  the  defendant  of  not  guilty." 

H.  <£■  W.J.  KnowUon  and  L.  M.   Webb,  for  plaintiff. 

Clarence  Hale,  for  defendant. 

WiswELL,  J.  The  plaintiff,  while  riding  upon  the 
front  platform  of  one  of  the  defendant's  electric  street 
GntMiM.  cars,  was  thrown  from  the  car  by  its  sudden 
jolting,  and,  striking  the  ground  with  con- 
siderable violence,  sustained  more  or  less  injury. 

It  is  claimed  that  this  was  caused  by  the  negligence 
of  the  motorman  in  allowing  his  car  to  come  towards  a 
switch  with  such  speed  that  he  was  unable  to  see 
whether  it  was  properly  set  or  not,  and,  the  switch 
being  open,  that  the  car  was  propelled  so  rapidly  onto 
a  siding  as  to  cause  violent  jarring  and  jolting. 

After  the  evidence  upon  both  sides  had  been  closed, 
the  presiding  justice  directed  a  verdict  for  the  defend- 
ant ;  to  which  direction  exception  is  taken.  It  becomes 
necessary,  therefore,  to  decide  whether,  upon  all  the 
evidence,  regarding  it  in  the  most  favorable  aspect  for 
the  plaintiff  that  it  is  susceptible  of,  the  jury  would 
have  been  justified  in  returning  a  verdict  for  the 
plaintiff.' 

Upon  the  question  of  the  alleged  negligence  of  the  de- 
fendant, it  is  only  necessary  to  say  that  in  our  opinion 
there  was  sufficient  evidence  to  submit  this  question  to 
the  jury.  Was  there  also  sufficient  evidence  upon  the 
question  of  the  plaintiff's  own  care  to  sustain  the  bur- 
den of  proof  resting  upon  him  in  that  respect  ? 

The  question  of  negligence  is  ordinarily  one  for  the 
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jury, — it  is  always  so,  not  only  when  the  facts  are  in 
dispute,  but  also  when  the  facts  are  undisputed  ;  but 
intelli^^t  and  fair-minded  men  may  reasonably  differ 
as'to  the  conclusions  and  inferences  to  be  drawn  from 
such  facts, — because,  in  passing-  upon  this  question, 
a  jury  must  not  only  decide  what  was  in  fact  done  or 
left  undone,  but  also  as  to  what  should  have  been  done 
in  the  situation.  Bat  this  is  not  true  when  the  facts 
are  not  in  dispute,  and  when  the  undisputed  facts  are 
susceptible  of  but  one  conclusion.  In  such  cases  it  is 
not  only  proper  but  it  is  the  duty  of  the  court  to  take 
the  case  from  the  jury.  Romeo  v.  Railroad  Co.,  87 
Me.  540,  33  Atl.  24. 

In  this  case  the  presiding  justice,  in  directing  a  ver- 
dict for  the  defendant,  gave  certain  reasons  why,  in 
fais  opinion,  a  verdict  for  the  plaintiff  would  not  be 
warranted,  and  could  not  be  sustained,  say- 
ing, among  other  things,  "that  the  riding  iiSuilllillP" 
upon  the  platform  of  a  passenger  car  upon  KTritRHlJl; 
the  railroad  is  such  negligence  upon  the  part 
of  the  passenger  as  would  bar  his  recovery  for  injury  sus- 
tained by  being  thrown  from  the  platform  in  rounding 
a  curve."  And,  again,  "It  is  settled  as  a  question  of 
law  that  one  who  rides  upon  the  platform  of  a  car  and 
is  injured  by  being  thrown  from  it  as  the  car  rounds 
a  curve  is  guilty  of  contributory  negligence." 

la  our  opinion,  this  was  not  a  correct  statement  of 
law  when  applied  to  a  street-railroad  car,  whether  pro- 
pelled by  horses,  electricity,  or  otherwise.  Riding  upon 
the  platforms  of  such  cars  is  too  much  encouraged  by 
transportation  companies,,  and  too  much  indulged 
in  by  the  public,  for  the  court  to  say,  as  a  mat- 
ter of  law,  that  the  mere  riding  upon  the  plat- 
form of  such  a  car  is  conclusive  evidence  of  negli- 
gence, or  is  negligence  per  se,  or  is  negligence  in 
law.  It  depends  upon  too  many  other  circumstances 
and  conditions  for  a  court  to  lay  down  any  hard  and 
fast  rule  in  regard  to  it  ;  but  it  is  a  fact  which  should 
ordinarily  be  submitted  to  the  jury,  in  connection  with 
all  of  the  other  circumstances  of  the  case. 
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That  this  is  true  with  respect  to  horse  street  cars  is 
not  questioned,  and  has  been  frequently  decided. 
Meesel  v.  Railroad  Co.,  8  Allen,  234  ;  Mag-uire  v.  Rail- 
road Co..  115  Mass.  239;  Fleck  v.  Railway  Co..  134 
Mass.  480 ;  Railway  Co.  v.  Wallingr.  97  Pa.  St.  55 ; 
Vail  V.  Railroad  Co..  147  N.  Y.  377.  42  N.  E.  4;  Nolan 
■V.  Railroad  Co.,  87  N.  Y.  63;  Railway  Co.  v.  Lee,  50 
N.  J.  Law,  435.  14  Atl.  883. 

But  it  is  claimed  upon  the  part  of  the  defense  that, 
while  this  is  true  in  the  case  of  a  horse  car,  as  to  elec- 
tric cars  the  rule  laid  down  in  this  state,  and  (generally, 
with  respect  to  trains  of  cars  upon  steam  railroads, 
should  apply.  Goodwin  v.  Railroad  Co.,  84  Me.  203. 
24  Atl.  816.  We  do  not  think  so.  An  electric  street 
car  is  still  a  street  car,  and,  in  our  opinion,  the  condi- 
tions, especially  with  respect  toridinf;  upon  platforms, 
are  more  similar  to  those  of  the  horse  street  car  than 
those  of  a  railroad  train  upon  a  steam  railroad. 

It  is  a  notorious  fact  that  street-railroad  companies 
whose  cars  are  propelled  by  electricity  constantly  ac- 
cept and  invite  passengers  to  ride  upon  the  platforms  of 
their  cars  when  there  is  no  room  inside,  and  that  per- 
sons having-  occasion  to  use  such  cars  are  frequently 
g-lad  for  even  a  foothold  upon  the  platform,  step,  or 
footboard.  Neither  carrier  nor  public  have  reg-arded 
the  street-car  platform  as  a  known  place  of  dang-er, 
and  we  are  not  disposed  to  say.  as  a  matter  of  law, 
that  a  passenger  who  rides  upon  the  platform  of  an  elec- 
tric street  car  is  thereby  guilty  of  such  contributory 
negligence  as  to  prevent  his  recovery  for  injuries  sus- 
tained through  the  fault  of  an  employee  of  the  trans- 
portation company.  We  bold,  rather,  that  it  is  a  cir- 
cumstance to  be  submitted  to  and  decided  by  the  jury. 

Such  is  the  conclusion  that  many  of  the  courts  of  this 
country  have  arrived  at.  Elliott  v.  Railway  Co.,  18 
R.  I.  707.  28  Atl.  338.  and  31  Atl.  694  ;  Pray  v.  Rail- 
way Co.,  44  Neb.  167.  62  N.  W.  447;  Wilde  v.  Rail- 
road Co.,  163  Mass.  533,  40  N.  E.  851 ;  Reber  v.  Trac- 
tion Co.,  179  Pa.  St.  339,  36  Atl.  245. 

It  is  further  urged  by  counsel  for  defendant  that  the 
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verdict  was  properly  ordered,  evea  if  the  reasons  given 
therefor  by  the  presiding  justice  cannot  be  sustained  ; 
that,  if  the  court  should  hold  that  a  person 
cannot  be  said,  as  a  matter  of  law,  to  be 
guilty  of  negligence  from  the  mere  fact  that  he  was 
standing  upon  the  platform  of  an  electric  street  car  in 
motion,  this  plainlJfF  was  nevertheless  negligent  in  not 
taking  such  precautions  as  the  obvious  and  usual  dan- 
gers of  bis  position  required  ;  and  that  it  is  immaterial 
that  the  reasons  given  by  the  presiding  justice  in  order- 
ing a  verdict  were  erroneous,  if,  upon  the  facts,  the  ver- 
dict was  properly  ordered. 

There  is  no  question  about  the  correctness  of  the^e 
propositions  of  law.  A  passenger  who  rides  on  the 
platform  of  a  car  necessarily  takes  upon  himself  the 
duty  of  looking  out  for  and  protecting  himself  against 
the  usual  and  obvious  perils  attendant  upon  his  position; 
such  as,  for  instance,  the  danger  of  being  thrown  from 
the  platform  by  the  jolting  or  swaying  of  the  car. 
Elliott  V.  Railway  Co.,  supra. 

But  the  court  is  of  the  opinion  that  the  evidence  in 
this  case  does  not  sustain  the  defe'ndant's  contention; 
that  is,  in  the  opinion  of  the  court,  the  evidence  does 
not  so  clearly  show  contributory  negligence 
upon  the  part  of  the  plaintiff  as  to  authorize 
the  withdrawal  of  this  question  from  the  determination 
of  the  jury.  The  case  comes  within  the  general  rule 
that  the  question  of  negligence  is  ordinarily  one  for  the 
jury,  and  not  within  the  exception  that,  when  the  facts 
are  undisputed,  and  are  suspectible  of  but  one  conclu- 
sion, it  is  the  duty  of  the  court  to  take  the  case  from  the 
jury. 

The  entry  will  therefore  be  : 
Exceptions  sustained. 
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New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  York,  June  7,  iSgS.) 

Injury  to  Paisenger — Contributory  Negligence.'* — A  paaseng-er  on 
a  sleeping  car  familiar  with  the  arrangfemetits  of  such  cars,  who, 
fiadiog'  the  waafaroom  in  darkness,  gropes  around,  and,  opening-  the 
door  of  the  vestibule  by  mistake,  falls  from  the  car,  cannot  recover 
for  resulting;  injuries,  even  thougrh  the  company  may  have  been 
g-uilty  of  neg-ligence  in  failing  to  light  that  end  of  the  car,  and  in 
leaving-  the  vestibule  door  unbolted,  his  inability  to  see  calling-  for 
the  exercise  of  special  prudence  on  his  part. 

Appeal  by  defendant  from  supreme  court.  Second 
department  general  term.     Reversed. 

Hamilton  Harris,  for  appellant. 
Joseph  A.  ButT,,ior  respondent. 

Gray,  J.  The  plaintiff  has  soug-ht  to  recover  dam- 
ages of  the  defendant  for  personal  injuries,  received  by 
him  while  a  passenger  upon  one  of  its  trains,  which 
were  attributable,  as  he  alleges,  to  neglect  in  manage- 
ment. He  was  a  passenger  upon  the  train  from 
Albany  to  New  York  City  in  the  night  of  January  13, 
1892.  He  had  purchased  a  ticket  entitling  him  to  a 
berth  in  a  sleeping  car,  and  took  possession  of  it  early 
in  the  evening,  several  hours  before  the  car  was  attached 
to  the  train.  The  car  was  of  the  vestibule  pattern, 
that  being  a  construction,  with  respect  to  the  platform, 
which  permitted  of  a  continuous  passage  from  and  to 
other  similarly  constructed  cars  without  exposure  to 
the  discomforts  or  perils  incident  to  a  connection  by 
open  platforms.  The  sections  for  passengers  were  on 
either  side  of  a  straight  aisle,  which  terminated,  at 
either  end,  in  washrooms  for  the  use.  respectively,  of 
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men  and  women.  Beyond  the  washroom  was  the  vesti' 
bule,  on  either  side  of  which  were  doors  opening:  upon 
the  car  steps  and  furnishing'  ingress  and  egress  to  the 
train.  On  the  night  in  question,  the  men's  washroom 
was  in  the  forward  end  of  the  car.  On  the  one  side 
were  the  washbowls,  and  on  the  other  were,  first,  a 
porter's  closet,  and,  next  to  it.  the  water-closet.  The 
door  of  this  latter  closet  was  about  in  the  center  of  the 
washroom.  ,  The  plaintiff  had  en  tered  the  car  at  Albany 
by  that  end,  which,  like  the  rest  of  the  car,  received 
its  light  from  a  hanging'  lamp.  He  had  frequently 
traveled  on  vestibule  trains,  and  was  familar  with  the 
sleeping-car  arrangements  upon  this  and  other  railroads. 
He  had  occasion,  after  retiring  for  the  night  to  his  sec- 
tion,to  go  to  the  men's  closet  in  this  washroom,  and  knew 
about  its  location.  He  was  awakened  in  the  morning 
by  the  porter,  at  about  6  o'clock,  when  the  train  was  at 
or  near  MottHaven,  and,  while  partly  undressed,  again 
started  for  the  men's  closet.  He  observed  that  there 
was  some  light  from  a  lamp  in  the  centre  of  the  car, 
and  that  some  came  through  the  windows  of  the  sec- 
tions whose  berths  had  already  been  made  up.  He 
testifies  that,  when  he  reached  the  threshold  of  the 
washroom,  the  part  of  the  car  where  he  stood  was 
plunged  into  darkness,  and  that  he  believed  they  were 
in  the  Park  avenue  tunnel.  There  was  no  lamplight 
in  the  washroom,  and  none  in  the  dome  of  the  vesti- 
bule. He  could  distinguish  such  objects  as  the  towels 
by  the  washbowls,  but  not  one  door  from  another.  He 
proceeded  on  for  a  short  distance,  reached  for  the  handle 
of  the  closet  door,  opened  it,  stepped,  as  he  supposed 
into  the  closet,  and  immediately  fell  off  of  the  car  and 
upon  the  track,  where,  after  lying  awhile,  he  was 
picked  up  suffering  from  a  fractured  leg.  He  had 
opened  the  vestibule  door  by  mistake.  He  charges  the 
defendant  with  the  responsibility  for  the  occurrence, 
in  that  the  washroom  was  not  lighted  properly,  and 
that  the  vestibule  door  was  not  locked  or  bolted,  and 
he  alleges  that  more  employees  were  needed  to  insure 
a  proper  observance  of  the  rules  in  those  respects.     He 
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recovered  a  verdict,  which  the  general  term  Bas  sus- 
tained (34  N.  Y.  Supp.  1072) :  and  the  defendant  now 
appeals  to  this  court,  asserting  that  not  only  its  own 
freedom  from  negligence  was  shown,  but  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and 
that,  therefore,  it  was  error  to  refuse  to  dismiss  the 
complaint  upon  the  evidence. 

I  think  that  the  plaintiff  should  have  been  nonsuited. 
If  we  might  assume  that  the  defendant's  servants  were 
guilty  of  some  neglect  of  duty  which  would  impose  a 
liability  upon  their  employer  for  this  accident  (a  propo- 
sition about  which  I  entertain  very  considerable  doubt), 
it  is  clear  that  the  plaintiff  failed  to  use  that  vigilance 
and  prudence  which  it  was  incumbent  upon  him  to  use 
in  the  situation  in  which  he  was  placed  at  the  time. 
He  had  been  a  frequent  traveler  upon  railroads,  and 
was  familiar  with  such  sleeping-car  accommodations  as 
were  furnished  in  the  present  instance.  Upon  this 
occasion,  he  was  either  so  confident  of  his. steps  as  to 
be  indifferent  as  to  where,  or  how  far,  they  took  him, 
or  he  was,  from  some  cause  or  other,  mentally  preoccu- 
pied and  oblivious  of  his  surroundings,  and  acted  me- 
chanically, instead  of  intelligently.  That  will  not 
do,  and  cannot  be  excused,  upon  such  an  issue.  An 
intelligent  being,  as  the  plaintiff  certainly  appears  to 
have  been,  when  placed  in  that  unwonted  situation 
which  results  from  being  rapidly  transported  over  the 
ground  by  the  appliance  of  powerful  mechanical  forces, 
and  the  use  of  such  vehicles  as  are  adapted  to  the  pur- 
po:se,  cannot  omit  to  use  his  senses,  and  assume  that 
there  is  no  cause  to  be  prudent  and  vigilant.  He  has 
the  right  to  rely  upon  the  performance  by  the  railroad 
company  of  its  duty  to  exercise  the  utmost  degree  of 
care  and  skill  which  human  prudence  and  foresight  can 
suggest  in  transporting  him  ;  but  that  does  not  relieve 
him  from  the  duty  of  using  his  own  senses  of  sight, 
hearing,  and  perception.  However  great  the  perfection 
attained  in  the  operation  of  railroads,  a  train  is  not 
absolutely  a  safe  place,  nor  a  normal  situation  for  a 
person.     Railroad   companies  are   not  insurers  of   the 
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safety  of  travelers.  When  they  have  done  all  that 
human  skill,  prudence,  and  foresight  sugg^est,  in  the 
way  of  precautions,  of  a  safe  roadbed,  of  suitable  pas- 
senger cars,  and  of  such  proper  mechanical  appliances 
as  are  required  in  the  operation  o£  a  train,  they  cannot 
be  required  to  do  more.  Such  risks  as  arise  from  heed- 
lessness on  the  part  of  the  passeng'er  cannot  be  fore- 
seen, and  if  the  railroad  company  is  to  be  liable  for 
them,  then,  indeed,  it  becomes  an  insurer  of  the  safety 
of  its  passengers.  This  accident  was  not  attributable 
to  defects  in  any  of  the  appliances  or  machinery  designed 
for  the  operation  of  the  train.  It  happened  simply 
because,  put  in  its  briefest  form,  the  plaintiff,  not 
regarding  the  darkness  of  the  moment,  opened  the 
wrong  door  of  several,  and  walked  out  of  the  car, 
instead  of  into  a  closet.  Was  the  company  bound  to 
foresee  and  to  provide  against  such  an  extraordinary 
occurrence  and  such  heedless  conduct?  Practically 
put,  the  question  is  this  :  Can  a  man,  in  the  full  pos- 
session of  his  senses,  traveling  upon  a  railroad  train, 
and  finding  himself  plunged  into  darkness,  at  a  moment 
when  groping  about  in  the  car,  proceed  with  the  same 
confidence  as  in  the  light  and  be  regarded  as  a  prudent 
man  ?     The  question  seems  to  answer  itself, 

Of  course,  the  plaintiff  insists  that  whether  he  con- 
tributed to  the  result  by  his  acts  was  a  question  upon 
the  facts  for  the  jury  to  decide.  The  argument,  in  ef- 
fect, is  that,  if  he  had  the  right  to  assume  that  the 
rules  would  be  observed,  and,  therefore,  that  the  ves- 
tibule door  WEis  properly  bolted,  then  he  had  the  right 
to  grope  about  in  the  dark  without  fear  of  consequences, 
and  waether  he  acted  in  so  doing  as  a  prudent  man  is 
for  the  jury  to  say.  I  cannot  find  any  authority  for  that 
in  the  cases,  and  I  think  that  reason  refuses  its  ap- 
proval to  such  a  proposition.  If  the  fact  was — and  we 
must  under  this  verdict  so  assume — that  the  light  was 
out  in  the  washroom,  either  from  its  sudden  extinguish- 
ment or  by  inattention,  and  the  sudden  entering  of  the 
train  into  the  tunnel  left  the  plaintiff  in  darkness,  he 
bad  two  courses  open  to  him.     He  could  wait  for  the 
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lig-ht  to  be  renewed,  or  he  could  try  to  reach  the  closet 
door  without  any  sufficient  light  to  ^uide  him.  What 
he  said  he  did  was  to  step  out,  without  any  hesitation, 
to  open  the  door  that  he  came  to,  and  to  continue  on  in 
perfect  confidence,  and  that,  thus,  he  fell  off  of  the  car. 
There  were  several  circumstances  which  should  have, 
more  or  less  forcibly,  made  a  man  with  his  wits  about 
him  notice  bis  situation,  especially  one  so  familiar  as 
the  plaintiff  was  with  the  car  arrang^ements.  When 
he  crossed  the  threshold  of  the  wash-room,  from  the 
car  aisle,  he  had  only  about  2K  feet  to  go  to  be  oppo- 
site the  door  knob  of  the  men's  closet.  Dividing  the 
floor  of  the  car  from  that  of  the  vestibule  platform  was 
a  sill  of  some  9  inches  in  width,  with  a  total  difference 
in  height  of  the  floors  of  about  4  inches,  and  the  former 
was  carpeted,  while  the  latter  was  covered  with  a 
rubber  mat.  The  vestibule  door  was  divided  into  two 
parts,  each  some  13  inches  in  width,  and  united  by 
projecting  hinges  on  the  inside,  which  permitted  the 
door,  upon  being  opened,  to  fold  upon  itself.  Finally, 
upon  opening  the  door,  there  was  all  the  change  from 
the  atmosphere  of  the  car  to  the  peculiar  atmosphere  of 
a  tunnel,  and  of  a  foggy  and  rainy  morning-.  The  ab- 
sence of  mind,  which  deprived  the  plaintiff  of  his  abil- 
ity to  notice  all  these  remarkable  differences  in  the 
situation,  might  well  have  permitted  him  to  fumble 
with  the  latch  or  bolt  of  the  vestibule  door  without  any 
awakening  of  bis  senses. 

I  think  that  we  must  hold,  as  matter  of  law,  that 
the  plaintiff  was  guilty  of  contributory  negligence,  in 
utterly  failing  to  use  that  prudence  which  was  espe- 
cially incumbent  upon  him  under  the  circumstances 
of  the  situation.  The  darkness  called  upon  him  to  use 
it,  and  had  he  done  so,  the  accident  could  not,  within 
any  reasonable  probability,  have  happened.  A  person 
whose  power  of  vision  is  temporarily  obstructed  by  some 
supervening  condition  should  take  the  greatest  care, 
and  should,  if  it  be  possible,  await  its  passing  away. 
If  he  neglects  to  proceed  cautiously,  he  must  accept 
the  consequences  of  his  undue  precipitation.     The  fo!- 
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lowing" cases,  atnoog^  others,  will  suffice  as  more  or  less 
pertinent  illustrations  :  Lafflin  v.  Railway  Co.,  106  N. 
Y.  142.  12  N.  E.  599  ;  Heaney  v.  Railroad  Co.,  112  N. 
Y.  125,  19  N.  E.  422 ;  ffilsenbeck  v.  Guhring,  131  N. 
Y.  674.  30  N.  E.  580.  Therefore,  without  discussing- 
at  all  the  question  of  whether  the  defendant  was  shown 
to  have  been  guilty  of  some  neg'lect,  I  think,  upon 
the  plaintiff's  own  showingf  that  he  was  himself 
negilig-ent,  and  that  it  was  error  to  refuse  to  dismiss  his 
complaint,  and  to  submit  the  case  to  the  determination 
of  the  jury.  The  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event.  All 
concur.     Judgment  reversed,  etc. 

NOTE. 

Injury  to  Passenger — Contributory  Negligence. — A  passeng-er 
upon  a  vestibuled  railway  traia,  in  returning:  throug'h  a  vestibnle 
which  was  not  lighted,  misled  bj  a.  light  reflected  from  the  car  win- 
dowE,  walked  through  a  door  leading  out  of  the  train,  which  had 
been  left  nnfasteued,  and  fell  from  the  train  and  was  injured.  In 
going  forward  through  tbe  train,  he  had  left  the  door  of  his  car 
open  to  light  him  upon  his  return.  Held,  that  the  question  of  ttae 
plaintiff's  contributory  negligence  and  the  question  of  the  defend- 
ant's negligence  were  for  the  jury.  Bronaon  v.  Oakes  et  at.,  9  Am. 
k  Eng.  R.  Caa.,  N.  S.,  166. 


Consolidated  Traction  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  lo,  iSgS.) 

Injury  to  Passenger — Negligence— Presumptions.— When  a  pas- 
senger in  charge  of  a  common  carrier  shows  that  he  was  injured 
through  some  defect  in  the  appliances  of  the  carrier,  or 
through  some  act  or  omission  of  the  carrier's  servant,  which  might 
hare  been  prevented  by  a  high  degree  of  care,  the  jury  have  the 
rifrht  to  infer  neglig'ence  attributable  to  the  carrier,  unless  the 
carrier  proves  that  due  care  was  exercised. 

Same— Riding  on  Step— Nonsuit.*- The  plaintiff  testified  that, 
nhile  a  passenger  standing   upon  the  running  board  of  a  crowded 

:   exhaustive  noU,  7  Am.  &. 
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trolley  car,  be   was   throwa  off  the  car  by  the  conductor  of    the  car 
stumbling  ag-ainst  him  as  he  passed  along  the  board  in  the  discharge 
of  his   duties,   but  that  he  did   not  knon   the  cause   of  the  stumble. 
Held,  that  on  this  state  of  the  case  a  nonsuit  was  erroneous. 
(Syllabus  by  theCourt.) 

Error  by  plaintifE  to  supreme  court.     Reversed. 

George  J,  McEwan,  and  Frank  M-  Hardenbrook, 
for  plaintiff  in  error. 

Vredenburg-h  <&  Garreison,  for  defendant  in  error, 

Dixon,  J.  Tbe  circumstances  presented  by  the 
plaintiff's  evidence  on  the  trial  of  this  cause  are  as 
tu.n.M.  follows:  On  June  31,  1896.  about  9:40 
o'clock  p.  m.,  the  plaintiff,  with  his  wife 
and  four  young-  children,  boarded  a  trolley  car  of  the 
defendant  in  Bayonne  for  the  purpose  of  riding  to  Jer- 
sey City.  The  car  was  an  open  one,  with  a  board 
running  along  the  outside  upon  which  the  conductor 
walked  to  collect  fares.  When  the  car  stopped  to 
receive  the  plaintiff,  it  was  crowded  with  passengers, 
not  only  within  the  car,  but  also  on  the  running  board 
outside.  The  plaintiff's  wife  and  children  secured 
places  inside,  but  the  plaintiff  himself  stood  upon  the 
board  near  the  middle  of  the  car,  crowded  in  among 
other  passengers,  and  holding  on  to  an  upright  post  of 
the  car.  When  he  had  been  in  that  position  about  15 
minutes,  the  conductor,  who  had  passed  by  him  several 
times  collecting  fares,  approached  him  again  in  going 
from  front  to  rear  on  the  board,  and  then  occurred  the 
accident  for  which  the  plaintiff  sues,  and  which  on  the 
trial  he  thus  described  :  "He  [the  conductor]  was  pass- 
ing rightaround  me,and  somehow  he  stumbled, — I  could 
not  say  how, — but  he  caught  hold  of  me  to  save  him- 
self. He  caught  me  by  the  shoulder,  and  threw  me 
off  the  car.  He  tried  to  catch  the  upright,  and  lost  his 
foot,  and  caught  hold  of  me."  Upon  this  evidence 
a  judgment  of  nonsuit  was  entered,  which  the  plaintiff 
seeks  to  have  reversed. 

It  is  clear  that,  although,  by  taking  his  stand  upon 
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tbe  outside  running  board  of  the   car,  the  plaintiff 
aasamed  the  risk  of  such   daof;ers  as  were 
obviously  incident  to  that  position,  still  the  '<l"Lt'igg">- 
company  by  accepting  him  there  asapassen-  r>i^£tu. 
e^er.owed  to  him  the  duty  arising  out  of  that 
relation.     Railway  Co.  v.  Lee,  50  N.  J.  Law,  435,  14 
Atl.  883 ;  Railroad  Co.  v.  Ball,  53  N.  J.  Law,  283,  21 
Atl.  1052  ;  Watson  v.  Railroad  Co. ,  55  N.  J.  Law,  125, 
26  Atl.  136 ;  Graham  v.  Railway  Co.,  149  N.  Y.  336, 
43  N.  E.  917.     Consequently,  while  one  of  the  obvious 
dangers  of  his  position  was  that  resulting  from  the  use 
of  the  board  by  the  conductor,  it  would  nevertheless  be 
competent  for  the  plaintiff  to  insist  that^n  the  manner 
of  using  it  the  conductor  had  been  guilty  of  a  breach  of 
the  defendant's  duty  towards  him. 

It  is  contended  for  the  plaintiff  that  the  company 
might  be  held  responsible  for  not  providing  a  car  within 
which  he  might  ride  safely,  or  for  not  furnishing  other 
means  for  the  passage  of  the  conductor  in  the  discharge 
of  his  functions  ;  but,  even  if  it  could  be  maintained 
that  the  company  was  under  such  obligations  to  the 
public,  it  was  evident  to  the  plaintiff,  before  he  board- 
ed the  car,  that  with  respect  to  that  ride  those  duties 
could  not  be  performed  towards  him,  and  for  that  ride 
he  took  the  risk  of  their  nonperformance,  and  absolved 
the  company  therefrom.  Under  the  circumstances  of 
this  case,  the  onlj-  breach  of  duty  chargeable  against 
tbe  defendant  would  lie  in  a  lack  of  due  care  on  the 
part  of  the  conductor  as  he  passed  along  the  board,  and 
therefore  we  must  consider  whether  the  evidence  was 
such  as  should  have  been  submitted  to  the  jury  on  the 
question  of  his  neglig'ence.  The  ordinary  rule  in  ac- 
tions for  negligence  is  that  plaintiff  must  produce  some 
affirmative  proof  of  the  want  of  care  on  the  part  of  the 
defendant;  and,  if  his  evidence  is  as  consistent  with 
care  as  with  negligence  in  the  defendant,  he  must  fail. 
Cotton  V.  Wood,  8.  C.  B.  (N.  S.)  568;  Hammack  v. 
White.  11  C.  B.  (N.  S.)  588;  Weller  v.  McCormick.  47 
N.  J.  Law,  397,  1  Atl.  516 ;  Searles  v.  Railway  Co., 
101  N.  Y.  661,  5  N.  E.  66.     But  in  actions  for  injuries 
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suffered  by  passengers  while  in  charge  of  common  car- 
riers the  rule  is  somewhat  different.  The  rule  there 
applicable  is  modified  by  the  doctrine  which  seems  to 
have  ffiven  rise  to  the  almost  absolute  responsibility  of 
the  common  carrier  of  p^oods. — the  doctrine  that  the 
carrier's  greater  means  of  ascertaining  and  disclosing 
the  cause  of  damage  place  upon  him  a  greater  duty  of 
explanation.  The  rule  supported  by  authority  is  that 
when  a  passenger  shows  that  he  was  injured  through 
some  defect  in  the  appliances  of  the  carrier,  or  through 
some  actor  omission  of  the  carrier's  servant,  which 
might  have  been  prevented  by  due  care,  then  the  jury 
have  the  right  to  infer  negligence,  unless  the  carrier 
proves  that  due  care  was  exercised.  Thus  in  Christie 
V.  Griggs,  2  Camp.  79,  the  plaintiff,  a  passenger  in  a 
stage  coach,  proved  that  the  axle-tree  broke;  and 
Mansfield,  C.  J.,  deeming  such  proof  prima  facie 
evidence  of  negligence,  called  upon  the  defendant  to 
show  that  the  damage  arose  from  mere  accident.  In 
Carpue  v.  Railway  Co.,  5  Q.  B.  747,  where  the  train 
had  left  the  track,'CHiEF  Justice  Denman  instructed 
the  jury  that,  the  exclusive  management  of  the  machin- 
ery and  railway  being  in  the  hands  of  the  defendants, 
it  was  presumable  that  the  accident  arose  from  their 
want  of  care,  unless  they  gave  some  explanation  of  the 
cause  by  which  it  was  produced,  which  explanation  the 
plaintiff,  not  having  the  same  means  of  knowledge, 
could  not  reasonably  be  expected  to  give.  In  Stokes  v, 
Salstonstall,  13  Pet.  181,  where  the  plaintiff's  wife 
had  been  injured  by  the  upsetting  of  a  stage  coach  in 
which  she  was  a  passenger,  a  charge  to  the  jury  that 
the  fact  that  the  coach  was  upset  was  -prima  facie  evi- 
dence of  carelessness  was  approved.  In  Feital  v.  Rail- 
road Co.,  109  Mass.  398,  it  was  held  that  on  trial  of  an 
action  against  a  street-railway  corporation  for  injuring 
a  passenger,  proof  that  the  injury  was  caused  by  a  car's 
running  off  the  track  at  a  place  where  the  track  and 
the  car  were  under  the  exclusive  control  of  the  defend- 
ants was  sufficient  to  charge  them  with  negligence,  in 
the  absence  of  any  evidence  that  the  accident  happened 
without  their  fault.     The  same  application  of  the  rule 
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was  made  in  Seybolt  v.  Railroad  Co.,  95  N.  Y.  563. 
In  Railroad  Co.  v.  MacKinney.  124  Pa.  St.  462, 17  Atl. 
14,  the  plaintiff,  while  a  passenger  on  one  of  the  de- 
fendant's trains,  was  struck  in  the  eye  by  some  hard 
substance  hurled  from  without,  and  the  trial  judge 
charged  the  rule  of  law  applicable  to  the  case  to  be  that 
the  mere  happening  of  an  injurious  accident  to  a  pas- 
senger while  in  the  hands  of  a  carrier  will  raise  prima 
facie  a  presumption  of  negligence,  and  throw  the  onus 
of  proving  that  it  did  not  exist  on  the  carrier.  Of  this 
charge  the  supreme  court  said,  "It  is  an  old  and  well- 
settled  principle  of  law  of  very  general  applicatioa  in 
cases  of  in  jury  to  passengers  while  in  the  course  of 
transportation,"  but  that  it  could  be  invoked  only  when 
there  was  some  evidence  tending  to  connect  the  carrier, 
or  bis  servants,  or  some  of  the  appliances  of  transpor- 
tation, with  the  happening  of  the  injury.  See,  also, 
2  Shear.  &  R.  Neg.  (5th  Ed.)  516.  Under  this  rule 
we  think  the  plaintiff's  evidence  presented 
a  question  for  the  jury.  His  injury  was  the  SlpIillSltt." 
direct  result  of  the  conductor's  act  in  seizing 
bim  to  save  himself  as  he  stumbled.  The  cause  of  his 
stumbling  the  plaintiff  did  not  know,  and  could  not 
reasonably  be  required  to  ascertain  and  disclose,  while 
it  probably  was  known  to  the  conductor,  the  agent  of 
the  defendant.  Bearing  in  miod  that  the  care  due  from 
a  common  carrier  and  his  servants  towards  passengers 
in  their  charge  is  a  high  degree  of  care  (Readhead  v. 
Railway  Co..  L.  R.  4  Q.  B.  379,  393;  Caldwell  v. 
Steamboat  Co..  47  N.  Y.  282;  Feital  v.  Railway  Co., 
ubi  supra ;  Railway  Co.  v.  Lee,  ubt  supra  ;  Traction 
Co.  V.  Thalheimer,  59  N.  J.  Law,  474,  37  Atl.  132), 
it  is  certainly  not  irrational  to  infer  that  the  conductor, 
who  had  passed  so  often  over  the  same  place  under  ap- 
parently the  same  conditions  without  stumbling,  on  this 
occasion  stumbled  through  a  failure  to  exercise  that 
high  degree  of  care  required  of  him.  To  preclude  the 
jury  from  drawing  such  an  inference,  the  defendant 
should  have  been  called  on  to  explain  the  true  cause  of 
the  occurrence.  The  judgment  of  nonsuit  must  be  re- 
versed, and  a  venire  de  novo  awarded. 
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{Court  o/ Appeals  of  Kentucky,  May  31, 1S9S.) 

Ejaction  of  Pataengar — Admiasibility  of  Evidence. — In  an  action 
for  the  wrongiut  ejection  of  a  pasaeii^er  from  a  railway  car,  plain- 
tiff tcBlified  that  defendant's  ticket  ag-ent  represented  to  him  while 
purchasing'  a  ticket  that  auch  ticket  would  be  good  until  a  certain 
date,  though  the  contrary  appeared  from  the  ticket  itself.  Held, 
that  evidence  to  show  that  the  g-enerai  passenger  agent  had,  a  few 
days  previous  to  the  purchase  of  such  ticket,  bj  circular  letter 
directed  such  ticket  agent  to  limit  all  tickets  like  the  one  purchased 
to  two  days  from  date  of  sale,  was  admissible,  having  »ome  bearing 
upon  the  question  whether  or  not  the  agent  had  made  the  represen- 
tation alleged. 

Same. — Evidence  was  admissible  to  show  that  another  person 
purchased  tickets  on  the  same  occasion  from  such  ticket  agent,  and 
that  the  same  representation  was  made  to  such  purchaser. 

Same.* — As  between  the  passenger's  statements  and  the  ticket 
itself,  the  conductor  may  rely  upon  the  ticket,  and  when  the  ticket 
shows  that  the  passenger  is  not  entitled  to  ride  on  the  car,  an  ex- 
pulsion of  the  passenger  for  non-payment  o'f  fare  is  not  a  tortious 
act  unless  accompanied  with  unreasonable   and  unnecessary  force 

Damages.* — Where  such  action  is  essentially  and  in  form  <-^  ron- 
/rnc^u,  although  it  is  alleged  in  the  petition  that  the  conductor 
wrongfully  and  maliciously,  and  to  the  humiliation  of  the  {passen- 
ger, ejected  hira  from  the  train,  recovery  must  be  limited  to  com- 
pensatory damages. 

Same— InBtructions.— The  fact  that  the  jury  were  instructed  that 
they  might  consider  in  estimating  damagesj  any  humiliation  or 
mortification  to  which  plaintiff  may  have  been  subjected  by  reason 
of  t>eiug  removed  from  the  car,  did  not  authorise  them  to  find  ex- 
emplary damages,  such  wrongs  being  proper  elements  of  damages 
recoverable  in  such  action  for  failure  to  furnish  a  ticket  according 
to  contract. 

Excessive  Damages. — In  such  action  a  verdict  for  £250  was  exces- 
sive, it  appearing  from  the  evidence  that  the  only  consequences 
BUifered  by  plaintiff  by  reason  of  such  ejection  were  that  he  was 
compelled  to  take  a  short  walk  to  Lexington,  where  he  remained 
until  the  next  day,  when  he  paid  his  fare,  and  returned  home. 

Appeal  by  defendant  from  Lee  county  circuit 
court.     Reversed, 
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Morton  &  Domall^vA  Arthur  Carey,  for  appellant. 
H.  H.  Harris,  Tkeo.  B.  Blakey,  and  Riddell  d:  Rid- 
dell,  for  appellee. 

Lewis.  C.  J.  Appellee,  a  boy  about  14  years  of  age, 
soing'  by  his  next  friend,  brought  this  action  to  recover 
damages  for  being-  by  the  conductor  put  off  of  a  pas- 
seug-er  train  belong-ing-  to  appellant,  under  tutitotrt. 
the  following  alleged  circumstances  :  On 
December  25,  1894,  he  purchased  of  appellant's  ticket 
agent,  at  Beattyville  Junction,  a  round-trip  ticket  from 
that  station  on  appellant's  road  to  Lexington  and  back  ; 
the  return  ticket  being  printed,  and  as  follows  :  "Issued 
by  the  Lexington  and  EJastern  Railway:  Excursion 
Lexington  Exposition,  Lexington,  Ky.,  to  Beattyville 
Junction.  Not  good  after  two  days  from  sale,  and  in 
no  case  good  after  January  8, 1895.  [Signed]  Charles 
Scott,  Grieneral  Passenger  Agent."  On  the  l»ck  of  the 
ticket  were  the  words,  "No  stopover  allowed;",  also 
stamp  of  the  railroad,  and  the  words,  in  writing,  "Dec. 
25,  1894."  December  31,  1894.  appellee  boarded 
appellant's  train  at  Lexington  for  the  purpose  of  re- 
turning to  Beattyville  Junction,  but  the  conductor  of 
that  train  when  about  a  mile  out  from  the  depot, 
refused  to  accept  from  appellee  the  return  ticket  de- 
scribed in  satisfaction  of  his  fare,  and  appellee,  failing 
to  pay  his  fare  in  money,  was  ejected  from  the  train, 
and  compelled  to  walk  back  to  Lexington,  where  he 
remained  until  the  next  day,  when  he  paid  his  fare, 
and  returned  home. 

It  is  alleged  in  the  petition,  but  denied  in  the  answer, 
that  at  the  time  appellee  purchased  said  round-trip  ticket 
at  Beattyville  Junction  the  ticket  agent  of  appellant  at 
that  station  represented  to  him  that  it  would  be  good 
until  the  8th  day  of  January,  1895.  and  upon  said 
representation  appellee  paid  to  said  agent  the  sum  of 
$2.35.  and  received  therefor  said  ticket.  Upon  the  trial 
the  court  gave  to  the  jury  the  following  instructions: 
"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  at  the  time  plaintiff  bought  the  ticket 
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offered  in  evidence  that  defendant's  ag-ent  at  Beatty  villc 
Junction  represented  to  plaintiff  that  said  ticket  would 
be  g-ood  for  passagre  upon  defendant's  train  from  Beatty- 
ville  Junction  to  Lexington  and  return  at  any  time  be- 
tween the  25th  day  of  December,  1894.  and  January  8, 
1895,  and  that  plaintiff  bought  and  paid  for  said  ticket 
relying^  upon  said  representation,  and  that  plaintiff 
offered  and  attempted  to  return  upon  defendant's  train 
before  January  8,  1895,  and  was  ejected  therefrom  by 
defendant's  agrents  or  employees, they  will  find  for  plain- 
tiff such  damages,  if  any,  as  they  believe  from  the  evi- 
dence he  has  sustained  by  reason  of  said  ejectment  not 
exceeding-  S5,000,  and  unless  they  so  believe  they  will 
find  for  defendant.  The  measure  of  damages,  if  any. 
is  such  as  will  compensate  the  plaintiff  for  any  loss  of 
time,  expense  of  a  night  at  Lexington,  the  cost  of  trans- 
portation from  Lexington  to  BeattyviUe  Junction,  and 
for  any  humiliation  or  mortification  to  which  he  may  have 
been  subjected  by  reason  of  being  removed  from  the 
train;  but  as  to  this  latter  item  of  damages  the  jury 
are  instructed  that  they  should  not  allow  him,  if  they 
believe  from  the  evidence  that  before  he  got  upon  the 
train  at  Lexington  to  return  to  BeattyviUe  Junction 
the  extension  of  his  ticket  had  been  refused  by  an  officer 
of  the  company,  and  that  plaintiff  knew  at  the  time  he 
entered  the  train  that  he  would  not  be  allowed  to  travel 
upon  said  ticket."  As  there  was  evidence,  although  con- 
tradicted, tending  to  show  that  the  alleged  represen- 
tations were  made  by  the  ticket  agent  at  BeattyviUe 
Junction,  and  relied  on  by  appellee,  and  also  that  prior 
to  the  time  of  his  expulsion  from  the  train  he  neither 
asked  for,  nor  did  the  general  manager  of  the  road 
refuse,  an  extension  of  his  ticket,  the  finding  of  the  jury 
upon  these  two  issues  of  fact  must  be  accepted  as  true. 
However,  it  is  proper  in  this  connection  to  notice  two 
rulings-   of    the   court,   during    the   trial,    upon    the 

competency  of  evidence,  complained  of  bj- 
«l«ti»i»rrMMi-  appellant:  First.  Whether,  on  the  14th  day 
Elr'»f  tTuMf.'    of  December,    1894,  the  general  passenger 

agent,  by  circular  letter,  directed  the  ticket 
agent  at  BeattyviUe  Junction  to  limit  all  excursion  tick- 
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ets  like  the  one  in  question  to  two  days  from  date  of 
sale,  which  appellant  avowed, if  permitted  by  the  court, 
it  would  show  he  did  do,  was  not,  in  our  opinion,  an 
inquiry  materially  affecting  the  legal  rights  of  the 
parties.  But  as  that  circular  did  have  some  bearing  on 
the  issue  of  fact  whether  Jones,  the  ticket  ag-ent,  did 
as  appellee  testified  or  did  not,  as  he  himself  testified, 
make  the  representation  referred  to,  the  court  ought 
to  have  permitted  it  read  to  the  jury.  Sec- 
ond.  We  thhik  the  court  did  not  err  in  per- 
mitting the  witness  Blakey  to  testify  that  on  the  same 
occasion  he  purchased  three  similar  excursion  tickets, 
and  that  the  ticket  agent  at  Beattyville  Junction  made 
the  same  representation  as  to  them  as  appellee  alleged 
in  his  petition  and  testified  Wcis  made  with  reference  to 
the  one  he  had  purchased.  Nor  does  it  make  any  dif- 
ference that  the  testimony  of  Blakey  was  given  "in 
rebuttal"  instead  of  "in  chief,"  inasmuch  as  Jones, 
upon  the  interrogation  of  appellant,  stated  that  he  made 
no  representation  as  to  Blakey  except  that  he  would 
sell  the  tickets  until  January  8,  1895.  The  generally 
received  doctrine  upon  the  subject  of  passenger  tickets 
is  that  they  are  for  the  most  part  mere  memoranda,  in- 
porting  a  contract  upon  the  part  of  the  carrier  to  carry 
a  passenger  from  one  point  to  another  in  the  manner  in 
which  the  holders  of  such  tickets  are  usually  carried; 
the  real  contract  between  the  carrier  and  the  passenger 
being  usually  made  before  the  ticket  is  delivered.  Ac- 
cordingly, it  hps  been  held  that  where  the  ticket  does  not 
purport  to  be  and  is  not  thecompleteagreement  between 
the  carrier  and  the  passenger,  suppletory  evidence  is 
competent  to  show  what  was  the  real  contract  indicated 
by  the  ticket.  Nevertheless,  it  is  generally, 
and  we  think,  properly,  held  that  the  ticket 
accepted  by  the  passenger  must  usually  be  treated  as 
exclusive  evidence  of  the  passenger  rights  as  between 
him  and  the  conductor,  leaving  the  passenger  to  his 
action  against  the  carrier  if  he  has  not  been  given  such 
a  ticket  as  the  contract  called  for;  otherwise  the  con- 
ductor would  be  compelled  to  accept  the  statements  of 
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the  passenger  in  preference  to,  and  contradictory  of, 
theticket  presented  to  and  relied  on  by  himself.  Never- 
theless ia  one  case  (HufFord  v.  Railroad  Co.,  64  Mich. 
631,  31  N.  W.  544)  it  has  been  held— thouarh,  we  think, 
incorrectly — to  be  the  duty  of  the  conductor  to  accept 
the  passeng'er's  statement  until  he  finds  out  it  is  not 
true,  no  matter  what  the  ticket  contained  in  words, 
figures,  or  other  marks.  As  between  the  two,  the  con- 
ductor may  properly  rely  upon  the  ticket  as  It  reads, 
and,  as  the  passeng^er  cannot  reasonably  demand  more, 
it  follows  that  the  expulsion  of  the  latter  from  the  train 
in  a  case  like  the  one  before  us  cannot  be  rejiiBrded  as 
tortious  unless  accompanied  with  unreasonable  and  un- 
necessary force  or  insult.  Althoug-h  it  is  alleged  in 
^^^  the  petition  that  the  conductor  wrongfully 

and  maliciously,  and  to  the  humiliation  of 
appellee,  ejected  him  from  the  train,  the  action  is 
essentially  and  in  form  ex  contractu,  and  the  recovery, 
if  any,  must  be  necessarily  limited  to  compensatory 
damages.     And  we  do  not  think  the  jury  were  in  fact 

instructed,  or  could  have  mirly  understood, 
ijUH-iuttK-      \\-i2X  they  were  authorized  to  find  exemplary 

damages;  for  the  mortiGcation  and  humilia- 
tion consequent  upon  the  wrongful  ejection  of  a  pas- 
senger from  a  railroad  train  is  a  proper  element  of 
damages  recoverable  for  breach  of  contract  like  the 
present.     The  instructions  given  by  the  lower  court 

accord  with  the  principles  here   indicated, 

and,  we  think,  were  correct,  but  the  amount 
of  recovery  assessed  by  the  jury  in  this  case  was 
excessive, — in  fact  many  times  greater  that  the  amount 
of  actual  damages  sustained  by  appellee,  or  that  can  be 
legally  or  justly  sanctioned  by  any  court.  The  verdict, 
therefore,  for  that  reason,  ought  to  have  been  set  aside, 
and  for  the  error  of  the  lower  court  in  not  doing  so  the 
judgment  is  reversed,  and  cause  remanded  for  proceed- 
ings consistent  with  this  opinion. 

NOTES 
Ticket  at  Evidence  of  Passenger's  Rights.— See  Alabama  A  V.Ry. 
Co.  V,  Holmes,  10  Am.  ft  Stiff.  R.  Caa.,  N.  S.,  271,  and  note,  p.  272. 
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It  Dtaj  be  stated  as  a,  general  rule  that  the  ticket  ia  the  onlj  evi- 
dence, aa  between  the  conductor  and  pasaenger,  of  the  latter's  right 
to  tra  □  sport  at  ioD,  and  he  must  exhibit  it  when  demanded  ;  if  he 
fails  to  do  this,  and  refuses  to  pay  fare,  he  may  be  expelled  from 
the  train. 

WillettH  V.  Buffalo,  etc.,  R.  Co.,  14  Barb.  |N.  Y.)  585;  Woods  v. 
Metropolitan  St.  R.  Co.,  48    Mo.  Abb.  125. 

In  Homiston  v.  Iiong  Island  R.  Co.  (Super.  Ct.),  22  N.  Y.  Supp, 
738,  it  was  held  that  where  a  passenger,  whose  destination  makes  a 
ohange  of  trains  necessary,  is  unable  to  obtain  a  ticket  at  the  sta- 
tion, and  pays  hts  fare  to  the  conductor,  who  neglects  to  give  him  a 
ticket,  the  rule  that  a  passenger  must  show  a  ticket  or  pay  his  fare, 
will  not  authorize  an  expulsion  from  the  second  train,  if  the  con- 
ductor thereof  has  actual  knowledge  of  the  payment  of  the  fare  to 
the  first  conductor. 

And  the  rule  is  not  altered  by  the  fact  that  the  passenger  had  a 
ticket,  but  lost  it.  Duke  v.  Great  Western  R.  Co.,  14  U.  C.  Q.  B. 
377;  Louisville,  etc.,  R.  Co.,  v.  Fleming.  14  Lea  (Tenn.)  128, 18  Am.  & 
Eng.  R.  Cas.  347;  Crawford  v.  Cinciunall,  etc.,  R.  Co.,  26  Ohio  St. 
580 ;  Jerome  v.  Smith,  48  Vt.  231,  21  Am.  Rep.  125. 

And  with  greater  reason  is  this  true,  if  the  ticket  contains  an  ex- 
press condition  that  it  should  be  shown  to  the  conductor  on  every 
passage,  and  if  not  shown  when  called  for,  the  regular  fare  should 
be  paid.  Downs  v.  New  York,  etc.,  R.  Co.,  36  Conn.  287,  4  Am.  Rep. 
77.  Compare  with  the  above.  Pullman  Palace  Car  Co.  v.  Reed,  75 
111.  175,  20  Am.  Rep.  232.  Here  a  passenger  in  a  sleeping  car  had 
lost  his  ticket,  but  produced  a  written  certificate  from  the  agent 
selling  it  to  him,  to  the  effect  that  he  was  entitled  to  a  berth.  The 
conductor  removed  him,  and  he  was  allowed  to  recover  the  price  of 
bis  ticket,  aud  reasonable  compensation  for  the  trouble  and  incon- 
venience suffered   by    being   deprived   of   his  berth  in  the  sleeping 

There  is  much  conflict  upon  the  question  of  the  rights  and  duties 
of  tbe  conductor  and  passenger  respectively,  when  an  authorized 
agent  sells  the  passenger  a  ticket  different  from  what  he  asks  and 
pays  for.  and  one  which  does  not  entitle  him  to  the  passage  desired. 
According  to  some  authorities,  the  conductor  cannot  be  expected  to 
listen  to  the  passenger's  account  of  the  transaction,  and  the  latter 
should  either  pay  hia  fare,  or  walk  quietly  off  the  train,  and  then 
resort  to  an  action  against  the  company  for  breach  of  contract;  but 
should  he  attempt  to  retain  his  place  without  paying  fare,  and  is 
expelled  by  the  conductor,  he  can  recover  no  damages  for  the  expul- 
sion. Peabody  v.  Oregon  R.,  etc.,  Co.,  21  Oregon  121;  McKav  v. 
Ohio  River  R.  Co..  3*  W.  Va.  65;  44  Am.  &  Eng.  R.  Cas.  395; 
Weavers.  Rome,  etc.,  R.  Co.,  3Thomp.  AC.  (N.  Y.)  270;  Shclton  v. 
Lake  Shore,  etc.,  R.  Co.,  29  Ohio  St.  214;  Townsend  v.  N.  Y.  Cent., 
etc.,  R.  Co.,  56  N.  Y.  295,  15  Am.  Rep.  419;  Beebe  v.  Ayres,  28  Barb. 
IN.  Y.)  275;  Pease  v.  Delaware,  etc..  R.  Co.,  101  N.  Y.  367,  26  Am. 
A  Eng.  R.  Cas.  185,  54  Am.  Rep.  609;  Frederick  v.  Marquette,  etc., 
R.  Co.,  37  Mich.  342,  26  Am.  Rep.  531;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  \m.  Dec.  96;  Chicago,  etc.,  R.  Co.  v.  Griffin, 
68  Ul.  499;  Halt  v.  Memphis,  etc.,  R.  Co.,  15  Fed.  Rep.  57,  9  Am.  ft 
Eng.  R.  Cas.  348;  Yorton  v.  Milwaukee,  etc..  R.  Co.,  54  Wis.  234,  6 
Am.  A  Eng.  R.  Cas.  322,  41  Am.  Rep.  23:  Pennsylvania  R.  Co.  v. 
Coanell,  112  III.  295,    18  Am.  &  Eng.  R.  Caa.  339,  54  Am.  Rep.  238; 
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Mahoney  v.  Detroit  CityR.  Co.,  36  Cent,  L.  J.  90;  Petrie  v.  Penn- 
sylvaaia  R.  Co.,  42  N.  J.  L.  449,  1  Am.  A  Eng.  R.  Cas.  258;  Pouilio 
V.  Canadian  Pac.  R.  Co.,  52  Fed.  Rep.  197,  32  Am.  L,.  Reg.  I53j  Chi- 
cago, etc.,  R.  Co.  V.  Bannerman,  15111.  App.  100;  Rose  v.  Wilmiu);- 
toa,  etc.,  R.  Co.,  106  N.  Car.  168. 

The  opinion  of  the  court  in  Frederick  v.  Marquette,  etc  ,  R.  Co., 
37  Mich.  342,  26  Am.  Rep.  531,  explains  the  reason  of  the  rule  as  fol- 
lows: "How,  then,  is  the  conductor  to  ascertain  the  contract  en- 
tered into  between  the  passenger  and  the  railroad  company  where 
a  ticket  is  purchased  and  presented  to  him?  Practically  there  are 
but  two  ways— one,  the  evidence  afforded  by  the  ticket;  the  other, 
the  statement  of  the  passeng-er  contradicted  by  the  ticket.  Which 
should  g'overn  ?  In  judicial  investigations  we  appreciate  the  neces- 
sity of  an  obligation  of  some  kind  and  the  benefit  of  a  cross-examin- 
ation. At  common  law  parties  interested  were  not  competent 
witnesses,  and  even  under  our  statute  the  witness  is  not  permitted, 
in  certain  cases,  to  testify  as  to  facts  which,  if  true,  were  equally 
within  the  knowledge  of  the  opposite  party,  and  he  caunot  be  pro- 
cured. Yet  here  would  be  an  investigation  as  to  the  terms  of  the 
contract,  where  no  such  safeg'uards  could  be  thrown  around  it.  and 
where  the  conductor,  at  his  peril,  would  have  to  accept  of  the  mere 
statement  of  the  interested  party.  I  seriously  doubt  the  practi- 
cal workings  of  such  a  method,  except  for  the  purpose  of  encourag- 
ing and  developing-  fraud  and  falsehood,  and  I  doubt  if  any  system 
could  be  devised  that  would  so  much  tend  to  the  disturbance  and 
annoyance  of  the  traveling  public  generally.  .  .  .  As  between  the 
conductor  and  passenger,  and  the  right  of  the  latter  to  travel,  the 
ticket  produced  must  be  conclusive  evidence,  and  he  must  produce 
it  when  called  upon,  as  the  evidence  of  his  right  to  the  seat  he 
claims.  Where  a  passenger  has  purchased  a  ticket  and  the  con- 
ductor does  not  carry  him  according  to  its  terms,  or,  if  the  company 
through  the  mistake  of  its  agent,  has  given  him  the  wrong  ticket, 
so  that  he  has  been  compelled  to  relinquish  his  seat,  or  pay  his  fare 
a  second  time  in  order  to  retain  it,  he  would  have  a  remedy  against 
the  company  for  a  breach  of  the  contract,  but  he  would  have  to  adopt 
a  declaration  di£Fering  essentially  from  the  one  resorted  to  in  this 
case."  (The  action  was  trespass  on  the  case  for  damages  for  unlaw- 
ful expulsion.) 

This  case  is  followed  in  Hufford  jj.  Grand  Rapids,  etc.,  R.  Co.,  53 
Mich.  121.  But  uponaaecond  trial  of  that  case,  the  rule  of  conclusive- 
ness of  the  ticket,  as  between  conductor  and  passenger,  was  so  far 
abandoned,  that  the  court  held,  that  if  the  passenger  had  bought  a 
ticket  of  a  duly  authorized  agent,  believing  in  good  faith  that  it  was 
genuine,  and  that  the  agent  had  a  right  to  sell  it,  and  states  such 
facts  to  the  conductor,  the  latter  is  bound  to  accept  the  statcmeni 
until  the  contrary  is  shown,  regardless  of  any  words,  figures,  or  other 
marks  upon  the  ticket.  And  where  upon  such  passenger's  refusal 
to  pay  fare,  the  conductor  lays  hands  upon  him  to  eject  him,  he  U 
guilty  of  assault  and  battery,  for  which  the  company  must  respond 
in  damages.     HufFord  v.  Grand  Rapids,  etc..  R.  Co..  64  Mich.  631. 

Others  hold  that  the  conductor  has  no  right  to  expel  the  passen- 
ger, and  if  he  does  so,  the  company  is  liable  in  damages  therefor. 
Murdock  v.  Boston,  etc.,  R.  Co.,  137  Mass.  293,  21  Am.  &  Eng.  R. 
Cas.  268;  disHneuishing  Bradshaw  v.  South  Boston  R.  Co.,  135  Mass. 
407,  16  Am.  8l  Eug.  R.  Cas.  336,  46  Am.   Rep.  481,  SO  Am.  Rep.  307 ; 
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Cit7,  etc,  R.  Co.  11.  Branss,  70  Ga..  368,  18  Am.  &  Eag.  R.  Cas.  324; 
Head  v.  Georsfia  Pac,  R,  Co.,  79  Ga,  358,  11  Am,  St.  Rep.  434;  Geor- 
ria  R.,  etc.,  Co.  v.  Dougherty,  86  Ga.  744,  22  Am.  St.  Sep.  499;  Lake 
Erie,  etc.,  R.  Co.  v.  Fix,  S8  lad.  381,  11  Am,  &  Eag.  R.  Cas.  109,  45 
Am.  Rep,  464;  Missouri  Pac.  R,  Co  v.  Martino,  2  Tex.  Civ,  App. 
634;  Gnlf,  etc.,  K.  Co.  v.  Rather,  3  Tex.  Civ.  App.  72;  Pennaylvania 
R.  Co.  f.  Bray,  125  Ind.  229;  Chicago*,  etc.,  R.  Co.  r.  Conley  (Ind. 
1B92),  32  N.  E,  Rep.  96;  Carpenter  v.  WashinstoD,  etc,,  R.  Co.,  3 
Macke;  (D.  C.)  22S,  18  Am.  &  Eng,  R-  Cas.  370.  See  also  HufEord  v. 
Grand  Rapids,  etc.,  R.  Co.  (Mich.  1887),  31  N.  W.  Rep.  544. 

In  Philadelphia,  etc.,  R.  Co,  v.  Rice,  64  MA.  63,  26  Am.  &  Eng.  R. 
Cas.  264,  the  conductor  canceled  the  ticket  by  mistake,  and  after- 
irards  tried  to  correct  it,  but  did  so  in  an  improper  iray,  and  the 
passeng'er  was  expelled  bj  a  subsequent  conductor.  It  was  held 
that  he  had  a  right  of  action  against  the  company  for  the  expulsion. 

But  if  a  person  receiver  from  a  ticket  agent  a  ticket  different 
from  what  he  asks  for,  and  keeps  it  four  moaths,  viith  full  knowl- 
edgeof  its  purport,  without  making  complaint,  he  will  be  consid- 
ered as  having  ratified  the  contract  according  to  its  terms,  and 
waived  such  claims  as  he  might  have  had.  growing  out  of  the  mi!<- 
take.  Godfrey  v.  Ohio,  etc.,  R.  Co.,  116  Ind.  30,  37  Am.  &  Eng.  R. 
Cas.  8. 

If  the  passenger's  ticket  is  defective,  and  this  is  due  solely  to 
himself,  he  has  no  cause  of  action  against  the  carrier  for  refusing 
to  honor  it.  Thus,  if  the  passenger  engages  to  have  his  ticket 
■tamped  by  theageut  of  the  company,  upon  his  return  trip,  and  has 
ample  opportunity  to  do  so,  but  fails,  the  conductor  is  justified  in  de- 
clining to  accept  the  unstamped  ticket,  and  to  eject  the  passenger 
if  he  refuses  to  pay  fare.  Boylan  v.  Hot  Springs  R.  Co.,  132  U.  S. 
145.  MoBher  v.  St,  I^ouis,  etc.,  K.  Co.,  127  U.  S.  390. 

Same — Exemplary  Damages. — See  Louisville  &  N.  R.  Co.  v.  Ray 
(Tenn.)  anlf,  p.  174,  and  noU,  p.  183. 


South  Carolina  &  G.  R.  Co. 

{Supreme  Court  of  South  Carolina,  July  7,  1898.) 

Ejection  of  Passengar—Noniuit— Presumption  that  PlaintifT  was 
■  Passenger.* — In  an  action  for  the  wrongful  ejection  of  a  passenger 
for  alleged  non-payment  of  fare,  where  the  presumption  from  plain- 
tiff's evidence  is  that  he  was  a  passenger,  and  the  ticket  upon  which 
he  attempted  to  ride  is  not  produced  in  evidence,  and  he  testifies 
that  he  was  ejected  from  the  car  by  defendant's  conductor  a 
handing  him  such  ticket,  it  was  error  '-  — '-'-  -  ---■-■--  '- 
nonsuit  at  the  close  of  plaintiff's  testim 

'See  note  at  end  of  case. 
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Same—Conductors. — The  acta  of  the  conductor  within  the  scope 
of  his  authority  being- binding-  upon  defendant,  the  evidence  of  bis 
subsequent  conduct  (refunding  the  fare  paid  bj  plaintiff  »fter  the 
ejection,  acceptance  of  such  ticket,  and  saylnj;  the  ejection  was  a 
joke)  also  shows  error  in  g'rantlng  the  nonsuit. 

Sam*.— Objection  to  such  ticket  merely  upon  the  ground  that  it 
was  a  sca.lper's  ticket  tended  to  show  that  defeodant  waived  all 
other  objection b  thereto. 

Same. — The  statement  of  the  conductor  that  the  ejection  w«*  a 
joke  tended  to  show  that  plaintiff  was  unlawfully  and  wantonly 
removed  from  the  train. 

Appeal  by  plaintiff  from  circuit  court  of  common 
pteas  of  .Richland  county.     Order  of  nonsuit  set  aside. 

Barron  t&  Ray  and  Andrew  Crawford,  for  appellant. 
Joseph  W.  Barnwell,  for  respondent. 

Gary,  A.  J,  The  appeal  herein  is  from  an  order  of 
nonsuit.  The  first  paragraph  of  the  complaint  allegfes 
vuritmiHi  ^^^  corporate   existence  of  the  defendant. 

The  second  paragraph  alleg-es  that  the  de- 
fendant is  a  common  carrier  of  passengers  between 
Charleston  and  Columbia.  The  other  allegations  are 
as  follows:  "(3)  That  on  the  afternoon  of  the  21st 
day  of  June,  18%,  the  plaintiff  boarded  the  defendant's 
train  at  Charleston,  S.  C,  for  the  purpose  of  taking 
passage  to  Columbia,  having  previously  purchased  a 
ticket  from  Charleston  to  Columbia,  and  the  defendant 
having  received  its  usual  charge  for  said  ticket  and 
transportation  between  said  places.  (4)  That,  when 
the  said  train  bad  gotten  only  a  few  miles  from  Charles- 
ton, the  defendant's  agent  in  charge  of  the  said  train 
demanded  of  the  plaintiff  his  fare,  and  refused  to  accept 
their  aforesaid  ticket,  which  the  plaintiff  tendered  to 
him,  and  which  he  had  purchased  in  good  faith  ;  but 
the  plaintiff,  well  knowing  that  his  ticket  was  perfectly 
good,  and  that  defendant  had  received  its  usual  charge 
therefor,  declined  to  pay  any  more,  and  persisted  in 
riding  on  his  said  ticket.  (5)  That  thereupon  the 
defendant  caused  its  train  to  be  stopped  between  sta- 
tions, and  at  a  place  with  no  shelter  or  convenience  for 
passengers,  and  while  it  was  then  raining,  and,  with 
intent  to  degrade,   humiliate,  mortify,  and  wound  the 
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i^aintiff  ta  liis  person  atid  £eeliagB,  cansed  biia  to  be 
forcrbly  ejected  trom  the  said  train,  violently,  willfnlly, 
asd  anlawfuUy,  and  without  re^^ard  to  the  ng;hts  of 
the  plaintiff,  and  with  a  design  to  injure  and  oppress 
him  in  liie  exercise  of  his  lawful  rijjhts.  (6)  That, 
after  the  plaintiff  had  been  so  unlawfully  and  violently 
ejected  from  the  said  train,  he  a^in  entered  it,  and, 
under  protest,  paid  in  money  the  fare  demanded  of  him 
by  the  conductor  to  Branchville  ;  that  thereafter,  and 
after  proceeding  some  distance,  the  defendant's  agent, 
who  had  ejected  him,  approached  the  plaintiff,  refunded 
him  the  money  he  had  paid  him  to  Branchville,  and 
asked  for  his  ticket,  which  he  had  before  refused, 
which  said  ticket  he  then  punched  and  returned  to  the 
plaintiff,  and  rect^nized  the  said  ticket  as  good  and 
valid  for  passage  from  Charleston  as  far  as  Branchville. 

(7)  That,  after  leaving  Branchville,  another  conductor 
in  the  employment  of  the  defendant,  and  who  then  held 
charge  of  the  said  train  or  car  on  which  the  plaintiff 
was  traveling  from  Branchville  to  Columbia,  accepted 
the  aforesaid  ticket  as  passage  from  Branchville  to 
Columbia,  it  being  the  identical  ticket  that  plaintiff 
had  tendered  before  he  was  ejected   from    the  train. 

(8)  That  by  the  aforesaid  wrongful  and  unlawful  acts 
and  violence  of  the  defendant,  and  disregard  of  the 
plaintiff's  rights,  the  plaintiff  has  been  injured  in  his 
person  and  feelings,  to  his  damage  five  thousand 
dollafs." 

That  portion  of  the  testimony  which  is  material  to  a 
consideration  of  the  exceptions  is  so  interwoven  with 
other  testimony,  which,  more  or  less,  throws  light 
upon  it,  that  we  deem  it  necessary  to  set  out  the  testi- 
mony somewhat  at  length.  We  therefore  quote  from 
the  case  as  follows  :  "Ben  Iseman,  sworn,  says  :  By 
Mr.  Barron:  Q.  You  are  the  plaintiff  in  this  case? 
A.  Yes,  sir.  Q.  Mr.  Iseman,  what  wcis  your  busineess 
in  the  summer,  in  the  month  of  June,  1896  ?  A.  Ticket 
broker  in  Columbia,  S.  C.,and  paid  a  license  to  do  that 
bostness.  Q.  Where  were  you  Sunday,  21st  June, 
18%?     A.  T  was  in  Charleston,  sir.     Q.  When  did 
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you  leave  Charleston  ?  A.  At  5:30,  on  the  21st.  Q, 
On  what  roald?  A.  South  Carolina  &  Georgfia  road. 
Q.  Where  did  you  board  the  train?  A.  At  Line  street 
station,  Charleston.  Q.  Whatcar  did  you  enter  ?  A. 
First-class  car.  Q.  State  what  occurred  after  that. 
A.  The  conductor  came  in,  and  hollered  out,  'Tickets!' 
When  he  arrived  in  the  car,  he  came  up  to  me.  I 
pulled  out  the  ticket  out  of  my  pocket,  and  offered  it 
to  him,  and  he  refused  to  accept  it.  I  asked  him  on 
what  ground.  He  said  it  was  a  scalper's  ticket,  and 
demanded  his  fare.  I  refused  to  g^ive  it  to  him.  He 
walked  out  of  the  door,  and  came  back,  and  he  made  the 
demand  again  for  the  fare,  and  I  refused  to  prive  it  to 
him  again,  knowing  full  well  I  had  used  these  tickets 
before,  (Mr.  Barnwell  objected. j  Witness:  He 
stopped  the  train,  and  demanded  fare  again.  He 
demanded  the  fare,  and  I  refused  to  give  it  to  him,  and 
he  stopped  his  train,  and  said,  'Come  on.'  I  refused 
to  do  it.  I  told  him  he  would  have  to  take  hold  of  me; 
and  he  caught  hold  of  me,  and  got  out  in  the  aisle,  and 
said,  'Come  on.'  I  refused  to  go  without  he  took  me. 
Got  on  the  platform,  and  he  pushed  me  off.  Q.  Where 
was  thattrain  at  that  time?  A.  A  short  distance  from 
Charleston.  Q.  At  any  station  ?  A.  No,  sir  ;  I  don't 
remember  the  number  of  miles.  Itwas  near  Magnolia 
Cemetery.  Q.  What  was  the  condition  of  the  weather? 
A.  Drizzling  rain.  Q.  How  many  passengers  were 
on  the  train?  A.  I  can't  state  the  number,  but  the 
cars  were  full.  Q.  The  coach  you  were  riding  in  was 
pretty  full  of  passengers?  A.  Yes,  sir.  Q.  State, 
now,  what  was  the  manner  in  which  you  were  put  off. 
A.  He  was  very  rough  about  it ;  seemed  very  deter- 
mined. He  was  very  ungentlemanly  about  it,  in  other 
words.  *  *  *  Q.  What  did  you  then  do?  A.  I 
went  back  in  the  car,  and  took  a  seat  t  had  vacated. 
The  conductor  came  to  me  again,  and  demanded  his 
fare.  I  refused  to  give  it  to  him  unless  he  would  give 
me  a  receipt  for  it.  At  first  he  didn't  agree  to  do  it, 
but  afterwards  gave  me  a  receipt.  Mr.  Barnwell : 
We  object ;  we  want  the  receipt.     Mr.  Barron  :     Q. 
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What  became  of  that  receipt  ?  A.  The  conductor  got 
it  back.  Q.  State  what  occurred  after  you  had. paid 
your  fare  and  taken  this  receipt.  Mr.  Barnwell :  My 
friend  has  not  produced  the  ticket  yet.  Witness  :  Ife 
went  throujyh  collecting' his  fare.  He  g'ot  near  Branch- 
ville,  which  is  the  destination  from  Augfusta  ;  he  ran 
on  part  of  the  train  as  far  as  Branchville.  He  came 
back  to  me,  and  said  he  would  accept  the  ticket  that  he 
had  put  me  off  on.  Mr.  Barnwell :  We  object  to  any 
testimony  about  that  ticket  unless  produced,  or  unless 
they  prove  it  was  lost.  Mr.  Barron  :  I  am  not  trying 
to  prove  the  contents  of  the  ticket.  ♦  *  »  Mr,  Bar- 
ron :  Q.  State  what  occurred  between  you  and  the 
conductor  in  reference  to  this  matter  thereafter.  A. 
He  came  back  to  me,  and  said  he  would  accept  the 
ticket  that  be  bad  put  me  off  on  for  the  passage.  Q. 
What  did  he  do  with  the  ticket?  A.  Punched  it,  and 
returned  it  tome.  Q.  What  else  did  he  do?  A.  He 
took  the  receipt  he  gave  me.  He  put  his  hand  in  his 
pocket  to  get  the  money,  and  he  said  :  'I  haven't  got 
the  change  ;  will  bring  it  in  a  minute.'  Accepted  the 
receipt.  Went  in  the  second  car.  While  I  was  talking 
to  Mr.  Eleazor  and  his  wife,  he  put  the  money  in  my 
pocket.  Q.  The  amount  you  had  paid  him?  A.  Yes, 
sir.  Q.  You  had  already  given  up  the  receipt?  A. 
Yes,  sir  ;  I  staid  on  the  car  from  Branchville  to  Colum- 
bia. The  other  conductor  of  the  same  line  camethrough 
and  accepted  it  for  passage.  Q,  You  surrendered  it  for 
your  passage  to  Columbia?  A.  Yes,  sir.  *  •  * 
Q.  Did  he  say  anything  to  you  then?  A.  Yes,  sir  ;  he 
said  he  didn't  propose  to  allow  me  to  use  the  South 
Carolina  &  Georgia  Railroad  for  convenience.  *  *  * 
Croas-examination  :  Mr.  Barnwell:  Q.  What  is  the 
ticket  usually  called  ?  A.  Sullivan  Island  and  return 
ticket.  Q.  Where  did  you  get  the  ticket  from  ?  A.  I 
bought  it.  Q.  Who  from  ?  A.  A  young  lady  in 
Charleston.  Q.  What  did  Capt.  Roach  say  about  that 
ticket  ?  Did  he  not  say  to  you  that  the  ticket  was  not 
transferable?  A.  No.  sir;  he  did  not.  Q.  What  do 
you  mean  by  a  'scalper's'  ticket?     He  said,  you  sa}-, 
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tliat  you  could  not  ride  oa  a  'scalper's'  ticket.  Wbat 
is  a  scalper's  ticket?  A.  More  toan  one  person  uses, 
it, — one  portion  of  it.  Q.  It  is  a  ticket  purchased  by 
one  person,  and  used  by  another?  A.  Yes,  sir.  Q. 
Didn't  Capt.  Roach  tell  you  before  you  got  on  the  train 
that  he  was  not  going  to  let  you  ride  on  that  ticket  ? 
A.  Yes,  sir.  Q.  He  warned  you  that  he  was  not  going 
to  let  you  ride  on  it?  A.  But  he  had  not  seen  it.  Q. 
Did  you  tell  him  what  kind  of  ticket  it  was?  A.  I  did 
not.  Q.  Why  was  it  he  said  you  should  not  ride  on 
the  train  ?  A.  He  said  it  was  a  scalper's  ticket.  Q. 
In  the  depot  in  Charlestoo  ?  A.  No,  sir  ;  in  the  car. 
Q.  In  the  depot  in  Charleston  why  did  he  say  he  was 
not  going  to  let  you  ride?  A.  He  said,  damned  if  he 
proposed  to  let  me  use  the  South  Carolina  &  Georgia 
'or  convenience.  He  did  not  give  any  explanation. 
He  had  not  seen  the  ticket.  Q.  Didn't  he  tell  you  the 
reason  that  you  were  not  going  to  be  allowed  to  ride 
on  that  ticket  was  because  you  had  not  purchased  the 
ticket,  audit  was  a  nontransferable  ticket?  A.  No, 
sir.  Q.  You  are  positive  he  didn't  tell  you  that  ?  A. 
I  am.  Q.  When  you  got  on  the  train  he  came  to  take 
up  your  ticket?  A.  Yes,  sir;  he  had  been  through 
the  other  cars.  Q.  Did  he  not  tell  you  that  you  could 
not  ride  on  the  ticket  because  it  was  nontransferable  ? 
A.  No,  sir  ;  he  said  it  was  a  scalper's  ticket.  «  *  * 
Q,  You  didn't  ask  the  conductor  to  carry  you  on  the 
same  ticket  again  after  he  first  put  you  off?  A.  No, 
sir,  Q.  You  had  no  further  conversation  with  him? 
A.  When  he  came  back  in  the  car  he  told  me  he  done 
it  as  a  joke.  Redirect  examination  :  Q.  It  was  after 
Capt.  Roach  had, been  in  that  car  where  Capt.  Gilbert 
was  and  came  back  that  he  told  you  it  was  a  joke  ?  A. 
Yes,  sir ;  he  had  been  in  the  second-class  car.  That 
was  when  we  got  near  Branchville." 

Upon  the  motion  for  a  nonsuit  made  at  the  close  of 
plaintiff's  testimony  the  presiding  judge  ruled  as  fol- 
lows :  "The  action  is  for  damages  for  violation  of 
plaintiff's  rights.  The  plaintiff  is  bound  to  show,  in 
the  first  instance,  that  he  had  the  right  which  a  man 
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must  have  in  order  to  be  a  passeng'er, — must  be  secured 
by  the  payment  of  money,  or  he  must  show  some  other 
.  'voucher,'  as  it  has  been  called,  entitling-  him  to  be  on 
the  train  ;  and,  if  there  be  sucb  voucher,  he  musteither 
show  that  the  voucher  was  lawful,  and  absolutely 
establishing*  his  rig'ht,  or,  if  he  is  unable  to  produce 
the  voucher  itself,  he  must  show  that  by  producing*  the 
voucher  or  by  the  contents  of  the  voucher.  In  brief, 
the  plaintiff  must  make  out  by  a  prima  Jacie  case  the 
right  which  he  alleges  has  been  invaded.  The  evidence 
in  this  case  is  that  this  plaintiff  was  on  board  of  the 
train  o£  the  South  Carolina  &  Georgia  road,  and  that 
he  bad  a  ticket.  So  far  as  I  recollect  the  testimony, — 
so  far  as  I  caught  it, — there  is  no  testimony  going  to 
show  what  that  ticket  was,  except  it  was  something  to 
Sullivan  Island, — a  round-trip  ticket.  I  do  not  think 
the  testimony  has  made  out  the  plaintiff's  right  to  such 
an  extent  as  that  the  jury  could  say  that  the  right  has 
been  violated;  and,  that  being  the  view  which  I  take 
of  the  matter,  I  am  constrained  to  grant  the  motion  for 
a  nonsuit." 

The  plaintiff  appealed  upon  the  following  exceptions: 
"(1)  That  his  honor  erred  in  granting  the  nonsuit,  (2) 
That  bis  honor  erred  in  holding  that  the  plaintiff  had 
notmade  out  by  the  testimony  ^ -prima  /ac/e  case  showing 
his  right  to  be  carried  as  a  passenger  on  defendant's 
train,  and  that  said  right  had  been  violated.  (3)  That 
his  honor  erred  in  not  leaving  it  to  the  jury  to  determine, 
under  the  testimony,  whether  the  relation  of  passenger 
and  carrier  existed  between  plaintiff  and  defendant  at 
the  time  of  the  expulsion  of  the  former  from  the  latter's 
train,  and  whether  plaintiff's  rights  arising  out  of  said 
relation  had  been  violated.  (4)  That  his  honor  erred  in 
holding  that  plaintiff,  under  his  proof,  was  not  entitled 
to  have  the  jury  pass  upon  the  question  whether  or  not 
he  was  entitled  to  recover  under  the  pleadings  in  the 
action  against  the  defendant  company." 

The  principal  question  in  the  case  is  whether 
there  was  any  testimony  whatever  tending  to  estab- 
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lisli  the  fact    that  the  plaintiff   was  a  passeog'er    at 
DtcUHifruHi-  *^^  *^''"^  ^^  ^*s  ejected  from  the  train.     It 
Ell^ifS^'uit    '*  "°*  contended  by  the  defendant  that  the  - 
riaiiurwuiiw-  plaintiff  was  on  board  a  train  which  did  not 
"*'"■  carry  passengers,  nor  that  he,  after  boarding 

the  train,  occupied  an  unusual  place  thereon,  or,  in 
short,  that  he  did  anything  which  prevented  him  from 
becoming  a  passenger,  except  the  alleged  refusal  to 
pay  his  tare,  or  to  present  such  a  ticket  as  entitled  him 
to  the  rights  of  a  passenger.  There  was  therefore 
nothing,  in  the  first  instance,  to  prevent  the  application 
of  the  rule  that  the  presumption  was  in  favor  of  the 
plaintiff  that  he  was  a  passenger  and  not  a  trespasser. 
This  rule  is  thus  stated  in  5  Am.  &  Bug.  Enc.  Law 
(2ud  Ed.)  488,  to  wit:  "Every  person  traveling  in  a 
railroad  car,  or  other  public  conveyance,  used  for  pas- 
senger carriage,  and  not  connected  with  the  railroad 
company  or  carrier,  is  presumed  to  be  there  lawfully 
as  a  passenger,  and  the  burden  is  on  the  carrier  to 
prove  that  he  is  a  trespasser."  The  defendant  con- 
tended that  the  ticket  presented  by  the  plaintiff  was 
not  such  as  entitled  him  to  the  rights  of  a  passenger. 
The  ticket  was  not  introduced  in  evidence,  and  its 
provisions  are  therefore  not  the  subject  of  construction 
by  this  court.  As  the  presumption  was  in  favor  of 
the  plaintiff  that  he  was  a  passenger,  and  as  the  ticket 
upon  which  the  defendant  relied  to  destroy  this  pre- 
sumption was  not  introduced  in  evidence,  it  follows, 
from  these  facts  alone,  that  there  was  error  in  granting 
the  nonsuit.  . 

There  are,  however,  other  circumstances  showing 

error  in  granting  the   nonsuit.     A  conductor   is  the 

representative  of  the  company,  and  his  acts, 

within  the  scope  of  his  employment,  are  as 

binding  upon  the  company  as  if  done  by  the  compaav 

Itself. 

There  was  testimony  to  the  effect  that,  after  the 
plaintiff  was  ejected  from  the  train,  the  conductor  re- 
funded him  the  money  which  he  had  been  required  to 
pay  for  his  fare,  and  accepted   the  ticket,  which  he 
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punched  ;  also  that  the  ticket  was  accepted  by  a  second 
conductor,  who  was  in  charge  of  the  train  from  Branch- 
ville  to  Columbia,  and  no  other  fare  was  required  of 
the  plaintiff  ;  also  that  the  conductor  said  it  was  a  joke 
when  he  ejected  the  plaintiff  from  the  train  ;  also  that 
the  only  objection  urged  against  the  ticket  was  that  it 
was  a  scalper's  ticket. 

The  acceptance,  punching,  and  retention  of  the  ticket 
by  the  representatives  of  the  company  furnished,  at 
least,  some  evidence  that  it  was  such  as  entitled  the 
plaintiff  to  the  rights  of  a  passenger. 

Again,  the  objection  to  the  ticket,  on  the  ground  that 
it  was  a  scalper's   ticket,  tended  to  show 
that  the  defendant  waived  all  other  grounds 
of  objection  to  it. 

The  statement  of  the  conductor  that  the  ejection  of 
the  plaintiff  from  the  train  was  intended  merely  as  a 
joke  tended  to  show  that  there  was  a  waiver  of  the  right 
to  insist  upon  the  illegality  of  the  ticket, 
and  that  the  plaintiff  was  unlawfully  and 
wantonly  removed  from  the  train.  In  the  case  of  Mar- 
tin V.  Railway  Co.,  51  S.  C.  150,  28S.  E.  303,  thecourt 
says:  "Whether  the  plaintiff  was  a  passenger  or  a 
trespasser  depended  upon  the  inference  to  be  drawn 
from  the  testimony,  under  proper  instructions  from  the 
court,  and  was  peculiarly  a  matter  for  the  consideration 
of  the  jury."  In  this  case  the  facts  were  such  as  should 
have  been  submitted  to  the  jury.  It  is  therefore  the 
judgment  of  this  court  that  the  order  of  nonsuit  be  set 
aside,  and  the  case  remanded  for  a  new  trial. 


Whan  PreBumption  that  One  was  a  Pasaengar  Arises. — As  a  gen- 
eral rttle,  where  it  appears  that  plaintifT  was  riding  in  a  public  con- 
verance  used  for  the  ca.rriaf;fe  of  passeti^ers,  the  burden  is  upon  the 
carrier  to  show  that  plaintiff  was  not  a  passeng'er.  Atchison,  etc., 
R.  Co.  V.  Headland,  18  Colo.  477,  58  Am.  &  Eng.  R.  Cas.  4;  Louis- 
ville, etc.,  R.  Co.  K.  Thompson,  107  lod.  442,  57  Am.Rep.  120,  27  Am. 
&  Eng.  R.  Cas.  329;  Pennsylvania  R.  Co.  v.  Brooks,  57  Pa.  St.  339; 
CreecTv.  Penaaylvania  R.  Co.,  86  Pa.  St.  139,  27  Am.  Rep.  693;  Gil- 
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lingham  v.  Ohio  River  R.  Co.,  35  W.  Va.  588,  51  Am,  4  En^ .  R.  Ca». 
Z22;  Bryant  v.  Chicago,  etc.,  R.  Co.,  53  Fed.  Rep.  997,  58  Am.  &  Eag. 
R.  Cas.  15. 

But  this  presumption  may  be  rebutted.  People  v.  Boug^lass,  87 
Cal.  281. 

Presumption,  when  Does  not  Arise. — There  ia  no  presumption  of 
lanorfact  that  one  found  anywhere  on  a  passenger  train  of  a  railway 
is  a  passenger.  If  a  person  is  found  in  or  on  a  passenger  car,  such 
a  fact  will  justify  the  conclusion  prima  facie  that  he  is  a  passen- 
ger. But  if  seen  to  go  on  the  platform  of  a  mail  car  or  on  some 
other  car  not  rented  for  the  accomodation  or  use  of  passengers,  no 
such  conclusion  as  that  he  was  a  passenger  could  be  legitimately 
drawn.  People  v.  Douglass,  87  Cal.  281.  In  this  case  quoting  and 
explaining  Louisville,  etc.,  R.  Co.  v.  Thompson,  107  Ind.  442, 67  Am. 
Rep.  120.  27  Am.  8l  Eng.  R.  Cas.  329,  the  court  says:  "The  rule,  as 
there  stated,  is  that  *a  person  on  a  train  used  for  carrying  passen- 
gers, ia,  in  the  absence  of  countervailing  circumstances,  presumed  to 
t>e  a  passenger,  and  rightfully  there.'  By  the  language  here  used 
the  presumption  is  allowable  'in  the  absence  of  countervailing  cir- 
cumstances,' which  is  equivalent  to  saying  that  the  presumption,  ad- 
mitting  it  to  exist,  belongs  to  the  class  of  disputable  presumptions, 
and  may  be  rebutted." 

One  on  a  car,  as  a  freight  car,  not  designed  for  passengers,  is  pre- 
sumed by  law  not  to  be  a  passenger,  and  it  takes  special  circum- 
stances to  rebut  this  presumption.  Waterbury  v.  New  York  Cent., 
etc.,  R.  Co.,  21  Blatchf.  (U.  S.)  314,  17  Fed.  Rep.  671;  Atchison,  etc., 
R.  Co.  V.  Headland,  18  Colo.  477,  58  Am.  Sl  Eng.  R.  Cas.  4;  Eaton  v. 
Delaware,  etc.,  R.  Co.,  57  N.  Y.  382,  15  Am.  Rep.  513, 

When  a  steamboat  stops  at  one  of  its  usual  stopping  places  it  is 
not  a  presumption  of  law  that  every  person  who  goes  on  board  does 
so  as  a  passenger  unless  he  notifies  an  officer  to  the  contrary  so  as 
to  relieve  the  latter  from  giving  to  such  as  do  not  go  aboard  as  pas- 
sengers proper  time  and  facilities  for  getting  ashore.  Keokuk 
Packet  Co.  v.  Henry,  50  111.  264. 

If  a  person  by  his  own  solicitation  or  consent  is  carried  on  a  vehi- 
cle or  conveyance  which  is  not  used  for  passenger  carriage,  there 
can  be  no  presumption  that  he  is  a  passenger,  although  the  owner 
is  a  Common  carrier  of  passengers,  by  other  and  different  means  of 
conveyance.  Snyder  v.  Natchez,  etc.,  R.  Co.,  42  La.  Ann.  302,  44 
Am.  A  Eng.  R.  Cas.  278. 


Southern  Ry.  Co. 

{Supreme  Court  of  Norlh  Carolina,  May  ^4,  iSgS.) 


e  at  end  of  case. 


.y  Google 


Am  ft  EJog  CARRIERS  OF  PASSENGERS  229 

RCaa 

State  V.  Southern  Ry.  Co 

rier  of  passengers  is  guilty  of  unlawful  discrimination  when  he 
allows  one  passeng'cr,  to  whom  the  exceptions  of  the  statute  are  not 
applicable,  to  ride  on  a  free  pass  and  exacts  the  regular  fare  from  a 
fellow  passenger,  the  provision  of  the  act  that  such  discrimination 
to  be  unlawful  must  be  made  where  the  transportation  of  the  pas- 
sengers is  under  "substantially  similar  circumatancea  and  condi- 
tions" not  permitting-  the  carrier  to  consider  the  respective  rank  of 
life  of  its  passengers. 

Same. — And  it  is  immaterial  whether  the  favored  passenger  ia 
given  a  free  pass,  or  is  permitted  to  ride  without  paying  fare. 

Criminal  Law — Intent. — Wherever  an  act  is  denounced  as  unlawful 
by  statute,  the  doing  of  that  act  constitutes  the  offense,  and  the  in- 
tent with  which  the  act  is  done  ia  immaterial. 

Appeal  by  defeodaot  from  Wake  county  superior 
court.     Affirmed. 
F.  H.  Biisbee,  for  appellant. 
W.  C.  Doug-lass  and  Cook  &  Green,  for  tbe  State. 

Montgomery,  J.  The  defendant  company  was 
indicted  for  an  unlawful  discrimination  in  the  transpor- 
tation of  passengers,  under  section  4  of 
chapter  320  of  the  Acts  of  1891.— the  railroad 
commission  act.  Section  4  of  that  act  is  in  the  following^ 
words:  "That  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall  directly  or  indirectlv,  by  any 
special  rate,  rebate,  drawback  or  other  device?  charge, 
demand,  collect  or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for  any  service  rendered 
or  to  be  rendered  in  the  transportation  of  passengers 
or  property  subject  to  the  provisions  of  this  act  than  it 
charges,  demands,  or  collects  or  receives  from  any  other 
person  or  persons  for  doitig  for  him  or  them  a  like  and 
contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall  be  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  pro- 
hibited and  declared  to  be  unlawful."  Section  25  of  the 
act  is  written  as  follows:  "That  nothing  in  this  act 
shall  prevent  the  carriage,  storageor  handling  of  prop- 
erty free  or  at  reduced  rates  for  the  United  States,  state 
or  municipal  governments,  or  for  charitable  purposes, 
or  to  or  from  fairs  or  exhibitions  for  exhibition  thereat, 
for  the  free  carriage  of  destitute  and  homeless  persons 
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transported  by  charitable  societies  and  the  necessary 
agents  employed  in  such  transportation,  or  the  free 
transportation  of  persons  traveling-  in  the  interest  of 
orphan  asylums  or  any  department  thereof,  or  the 
issuance  of  mileag-e,  excursion  or  commutation  passen- 
ger tickets  ;  nothing-  in  this  act  shall  be  construed  to 
prohibit  any  common  carrier  from  giving  reduced  rates 
to  ministers  of  religion,()r  to  municipal  governments  for 
the  transportation  of  indigent  persons,  or  to  inmates  of 
national  homes  or  state  homes  for  disabled  volunteer 
soldiers  and  of  soldiers'  and  sailors'  orphan  homes,  in- 
cluding those  about  to  enter  and  those  returning  home 
after  discharge,  under  arrangement  with  the  boards  of 
managers  of  said  homes ;  nothing  in  this  act  shall  be 
construed  to  prevent  railroads  from  giving  free  carriage  - 
to  their  own  officers  and  employees,  or  to  prevent  the 
principal  of&cers  of  any  railroad  companies  or  company 
from  exchanging  passes  or  tickets  with  other  railroad 
companies  for  their  officers  or  employees.  *  *  *"  The 
bill  of  indictment  was  in  form  as  follows:  "The  jurors 
for  the  slate  upon  their  oath  do  present  that  on  the  1st 
day  of  July,  in  the  year  of  our  Lord  1897,  the  Southern 
RailwayiCompany  was  a  corporation  operating  a  line 
of  railway  from  Goldsboro  to  Charlotte,  in  said  state, 
and  doing  the  business  of  a  common  carrier  in  the  state 
of  North  Carolina  subject  to  the  provisions  of  chapter 
320  of  the  Public  Laws  of  1891,  and  that  the  said  South- 
ern Railway  Company  required  and  received  of  persons 
traveling  over  its  line  of  railway  a  regular  first-class 
passenger  fare  of  three  and  one-quarter  (3!^)  cents  per 
mile  for  each  passenger.  And  the  jurors  aforesaid  do 
further  present  that  the  said  Southern  Railway  Com- 
pany on  the  day  and  year  aforesaid,  and  at  and  in  the 
county  aforesaid,  unlawfully  and  willfully  did  collect 
and  receive  from  one  H.  L.  Grant  a  less  compensation 
for  the  transportation  of  said  H.  L.  Grant  from  the 
city  of  Raleigh  to  the  town  of  Goldsboro,  in  said  state, 
than  it  collected,  demanded,  and  received  for  the 
transportation  of  other  passengers  from  the  city  of 
Raleigh  to  the  said  town  of  Goldsboro,  for  a  like  and 
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coatemporaaeous  service.in  the  transportation  of  passen- 
g'ers  in  its  £rst-class  carriages,  under  substantially 
similar  circumstances  and  conditions.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  say  that  the  said 
Southern  Railway  Company  did  then  and  there  will- 
fully and  unlawfully  and  unjustly  discriminate  in  the 
collection  of  passenger  fares  in  favor  of  the  aforesaid 
H.  L.  Grant,  and  against  other  persons  to  whom  like 
and  contemporaneous  service  was  rendered,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided . 
and  against  the  peace  and  dignity  of  the  state.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent that  on  the  1st  day  of  July,  in  the  year  of  our  Lord 
1897.the  Southern  Railway  Company  was  a  corporation 
.operating  a  line  of  railway  from  Goldsboro  to  Charlotte, 
in  said  state,  and  doing  business  of  a  common  carrier  in 
the  state  of  North  Carolina,  subject  to  the  provisions 
of  chapter  320  of  the  Public  Laws  of  1891.  and  that 
said  Southern  Railway  Company  demanded  and  re- 
ceived a  regular  passenger  fare  of  three  and  one-quar- 
ter (3?^)  cents  a  mile  for  passengers  traveling  in  its  first- 
class  carriages  over  its  line  of  rail  way.  And  the  jurors 
aforesaid  do  further  present  that  the  said  Southern 
Railway  Company  on  the  day  and  year  aforesaid, 
and  at  and  in  the  county  aforesaid,  willfully  and  un- 
lawfully did  make  and  give  undue  and  unreasonable  pre- 
ference and  advantage  to  one  H.  L.  Grant,  by  then  and 
there  carrying  the  said  H.  L.  Grant  as  a  passenger  free 
of  charge  over  its  line  of  railway  from  the  city  of  Ra- 
leigh to  the  town  of  Goldsboro,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state."  The  jury  rendered 
a  special  verdict,  in  which  they  found  the  following 
facts:  "That  the  defendant  is  a  corporation  carrying 
on  the  business  of  a  common  carrier  in  the  state  iit 
North  Carolina,  and  operates  a  railroad,  part  of  which 
line  lies  between  the  cities  of  Raleigh  and  Goldsboro,  in 
said  state;  that  during  the  year  1897  the  defendant, 
through  its  vice  president,  issued  to  one  Hiram  L.  Grant, 
who  was  a  member  of  the  general  assembly  of  North 
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Carolina,  an  annual  free  pass,  which  was  accepted  as 
valid  for  transportation  in  the  state  of  North  Carolina ; 
that  on  the  1st  day  of  July,  1897.  the  said-  Hiram  L. 
Grant  was,  on  the  presentation  of  this  annual  pass  to 
defendant's  conductor,  transported  free  by  the  defend- 
ant between  the  cities  of  Raleigh  and  Goldsboro,  in 
said  state ;  that  upon  the  train  there  were  persons  who 
paid  for  their  transportation  at  the  rate  of  3J^  cents  per 
mile  for  first-class  passengers  ;  that  during  the  greater 
part  of  the  year  1897  passes  of  substantially  like  char- 
acter were  issued  to  the  chief  executive,  and  to  the  state 
officers,  and  to  members  of  the  railroad  commisstoa,  as 
they  had  been  for  many  years  previously,  and  were  ac- 
cepted and  used  by  them  in  the  same  manner  as  by  the 
said  Grant;  that  the  members  of  the  railroad  commis- 
sion are  charged  with  the  duties  as  set  forth  in  chapter 
320  of  the  Acts  of  1891 ;  that  the  officer  of  defendant 
who  issued  the  annual  pass  was  advised  by  counsel  and 
by  members  of  the  railroad  commission  that  he  was  not 
violating  the  law  of  the  state ;  there  was  no  actual  in- 
tent to  violate  the  law  upon  the  part  of  the  officer  of 
defendant  issuing  the  pass. ' '  Judgment  was  pro- 
nounced on  the  special  verdict  against  the  defendant, 
and  the  miaimum  penalty  was  imposed. 

The  question  presented  for  our  decision  is,  does  the 
act  prohibit  and  make  indictable  the  giving  of  free 
transportation  to  passengers  by  common  carriers? 
Upon  its  face,  clearly,  it  does  not  in  all  cases,  because 
in  section  25  the  giving  of  such  free  transportation,  or 
transportation  at  reduced  rates,  to  certain  classes  of 
persons,  therein  particularly  specified,  is  allowed  ;  but 
the  person  who  received  free  transportation  in  this  case 
did  not  come  within  either  of  the  exceptions  of  the  stat- 
ute. In  the  argument  here  the  counsel  of  the  defendant 
company  contended  that  the  defendant  had  not  violated 
the  provisions  of  the  statute  :  First,  because  there 
was  no  intention  on  its  part  to  violate  the  law  ;  second, 
that  the  statute  does  not  in  express  terms  forbid  the  giv- 
ing of  free  transportation  to  passengers,  and  that,  if  the 
general  assembly  had  intended  such  prohibition,  that 
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body  ought  to  have  made  known  its  purposes  in  clear 
and  uomistaUable  lanp^uage ;  third,  that  the  g'iving'  of 
free  transportation  to  a  particular  person,  while  it 
charged  (for  like  and  contemporaneous  service)  another 
person  the  prescribed  rate  of  fare,  is  not  an  unjust 
discrimination,  and  that  thereby  no  injustice  is  done  to 
the  person  who  pays  his  fare,  for  he  has  only  paid 
what  the  law  declares  a  fair  price  for  the  service  ren- 
dered ;  fourth,  that  the  deadhead  and  the  paying-  pas- 
sengfer  do  not  necessarily  stand  "under  substantially 
similar  circumstances  and  conditions,"  as  contemplated 
in  the  statute  ;  and,  last,  that  the  act  itself  has  received 
an  almost  universal  and  practical  construction  in  ac- 
cordance ■  with  the  forejjoing-  views,  by  the  habit  of 
railroad  companies  generally  giving  free  passes  since 
the  enactment  of  the  law,  just  as  they  did  before,  to 
"gentlemen  long  eminent  in  the  public  service,"  higher 
officers  of  the  state,  members  of  the  legislature,  mem- 
bers of  the  railroad  commission,  etc. 

The  crucial  point  in  the  case  is  centered  around  the 
defendant's  contention  and  assumption  that  the  "like 
and  contemporaneous  service"  in  the  transportation  of 
two  individuals  (one  carried  free,  and  the  other  for  the 
prescrit>ed  tariff  rate)  is  not  necessarily  "under  sub- 
stantially similar  circumstances  and  conditions"  :  that 
is,  that  the  company  can  take  into  consideration,  as  to 
whether  it  will  give  free  transportation  to  a  pissenger 
the  circumstances  and  conditions  which  surround  two 
persons,  and  if  one  is  a  "higher  oiEcial"  or  a  large 
shipper,  or  a  politician  of  power  whose  influence  may 
be  of  service  to  the  company.or  one  of  social  distinction, 
and  the  other  a  laborer,  then  the  conditions  and  circum- 
stances are  not  the  same,  and  therefore  the  statute  does 
not  apply.  Of  course,  if  this  contention  of  the  defend- 
ant is  sound,  this  ca.se  is  at  an  end,  and  the  free  trans- 
portation of  passengers  is  therefore  in  no  case  unlawful. 
So  we  will  examine  that  position  of  the  defendant, 
first  in  order  :  What,  then,  in  respect  to  the  transpor- 
tation of  pisseugers  in  connection  with  the  statute, 
is  meant  by  the  words  "substantially  similar  circum- 
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stances  and  conditions"  ?  It  cannot  be  doubted  that  if 
each  of  two  persons  desired  to  ship  1000  pounds  of 
freight,  of  like  kind,  over  a  railroad,  between  the  same 
points,  and  at  the  same  time,  the  company  must  render 
the  same  service  at  the  same  rate  to  both,  whether  one 
of  the  shippers  was  a  politician  with  a  "pull",  or  a 
"higher  officer,"  or  a  member  of  the  legislature  or  of 
congress,  or  a  laborer.  Beyond  question,  that  would 
be  a  like  and  contemporaneous  service  in  the  transpor- 
tation of  a  like  kind  of  traffic,  under  "substantially 
similar  circumstances  and  conditions."  In  our  opinion, 
section  4  of  the  act  in  plain  words  prohibits  the  mak- 
ing of  a  greater  charge  against  one  person  than  agaiust 
another  for  a  like  and  contemporaneous  service  under 
substantially  similar  circumstances  and  conditions, 
applicable  to  the  carriage  of  both  passengers  and 
property.  The  language  is  so  clear  '  'that  he 
may  read  who  runs. ' '  In  contemplation  of  sec- 
tion 4  of  the  statute,  the  only  possible  difference 
between  two  individuals  is  that  in  relation  to  the 
size  of  their  bodies ;  but  this  can  have  no  bear- 
ing upon  the  matter  of  transportation,  as  the  differ- 
ence in  size  or  weight  of  persons  (over  a  certain  age) 
has  not  yet  been  regarded,  in  the  business  "of  hauling 
passengers,"  as  ground  for  making  difference  in  pas- 
senger rates.  Boiled  down,  the  contention  of  the 
defendant  on   this   point  is  just  this :  If  one   person 

should  be  the  governor  of  the  state,  a  mem- 
^t!S!^-rm'  t>er  of  congress  or  of  the  general  assembly, 
MtKlr"'"''"'"    "^  ^  leader  in  what  is  called  the  business  or 

the  social  world,  and  the  other  is  an  ordinary 
toiler  for  his  bread,  a  case  of  substantially  dissimilar 
circumstances  and  conditions  exists,  and  the  company 
may  give  the  favored  ones  free  transportation  for  their 
influence,  and  charge  and  receive  from  the  other  full 
fare,  because  he  has  no  influence.  Can  it  be  supposed 
for  a  moment  that  the  general  assembly  of  North  Caro- 
lina would  enact  a  law — a  law  purporting  to  protect 
the  great  body  of  the  people  against  inequality  and 
unjust    discrimlnatiou   on    the  part  of  railroad  com- 
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panics — based  on  such  class  distinctions'  This  con- 
tention of  the  defendant,  if  it  could  be  maintained, 
would  simply  divide  the  people  of  the  state,  not  into 
the  sheep  and  the  goats,  the  good  and  the  bad,  and  re- 
ward or  punish  them  by  giving  to  one  and  withholding 
'  from  the  others  free  passes,  but  into  those  whose  in0u- 
ence  is  considered  valuable  to  the  corporation,  on  the 
one  part,  and  the  remainder  of  the  people,  on  the  other, 
and  then  giving  to  the  first-named  class  the  privilege 
of  using  the  public  franchise  free,  while  it  extorts  from 
the  latter  the  full  rates  allowed  by  law  ;  the  extortion 
consisting  in  making  those  least  able  to  bear  it  pay  the 
cost  of  transporting  the  well  to  do  and  influential. 
That  position  of  the  defendant  cannot  be  maintained. 

We  will  now  consider  the  other  positions  of  the 
defendant : 

It  was  insisted  that  the  company  was  ignorant  of 
the  provisions  of  the  law  in  respect  to  the  prohibition 
of  the  free  transportation  of  passengers,  and  that  it 
had  no  intention  to  commit  the  offense  with  ^^^ 

which  it  is  charged  ;  and  counsel  dwelt  es- 
pecially upon  that  finding  in  the  special  verdict  in 
which  the  jury  said,  "There  was  no  actual  intent  to 
violate  the  law  upon  the  part  of  the  oflBcer  of  defendant 
issuing  the  pass."  Who  was  the  officer  of  the  com- 
pany who  issued  the  pass,  and  who  put  into  the  hands 
of  the  deadhead  passenger  the  piece  of  paper  which  se- 
cured his  free  transportation,  that  his  intention  should 
be  inquired  into?  Probably  some  local  attache.  What 
notice  does  the  law  take  of  his  intentions  or  purposes  in 
the  matter  before  us?  Thethingwhich  wasdenounced  by 
thestatute,andfor  which  thedefendantis  indicted,  is  not 
the  act  of  giving  the  free  pass, — the  mere  handing  to 
the  passengers  the  piece  of  paper  on  which  was  written 
the  privilege  of  riding  free. — but  the  act  of  transport- 
ing the  favored  passenger  without  charge  or  the  pay- 
ment of  fare.  The  law  would  be  violated  if  no  pass 
was  actually  issued,  if  the  passenger  was  carried  free. 
The  favored  passenger  might  be  known  personally  to 
the  conductor,  or  be  made  known  to    him  by  precon- 
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certed  sig-ns.  or  mileage  books  distributed  gratis  or  sold 
at  reduced  rates  ;  and  in  other  ways  the  law  mig'ht  be 
violated.  But  we  leave  the  matter  of  the  handing  over 
by  the  officer  of  the  free  pass  to  the  passenger,  and  his 
intention  in  so  doing,  as  it  has  no  bearing  in  the  case  ; 
and  we  will  take  up  the  question  of  the  intent  of  the  act- 
ing, working,  planning  corporation,  in  its  giving  free 
transportation. 

If  there  is  anything  well  settled  by  the  decisions  of 
this  court,  it  is  that,  wherever  an  act  is  denounced  as 
unlawful  by  statute,  the  doing  of  that  act  consti- 
tutes the  offense,  and  the  intent  with  which 
fi'tTi'""""  fie  act  's  done  is  immaterial ;  and  this  has 
been  settled  law  for  a  long  period  of  time. 
In  the  case  of  State  y.  King,  86  N.  C.  603.  the  court  said: 
"When  an  act  forbidden  by  law  is  intentionally 
done,  the  intent  to  do  the  act  is  the  criminal  in- 
tent which  imparts  to  it  the  character  of  an  of- 
fense ;  and  no  one  who  violates  the  law.  which  he 
is  conclusively  presumed  to  know,  can  be  heard  to  say 
that  he  had  no  criminal  intent  in  doing  the  forbidden 
act."  In  State  v.  McBrayer,  98  N.  C.  619.  3  S.  E.  755 
it  is  held  that  when  the  statue  plainly  forbids  an  act  to 
be  done,  and  it  is  done  by  some  person,  the  law  implies 
conclusively  the  guilty  intent,  although  the  offender 
was  honestly  mistaken  as  to  the  meaning  of  the  law  he 
violates.  In  State  v.  Voight,90  N.  C.  741,  the  court 
said:  "The  criminal  intent  is  inseparably  involved  in 
the  intent  to  do  the  act  which  the  law  pronounces  crim- 
inal." To  the  like  effect  are  the  decisions  in  State  f. 
Kittelle.  110  N.  C.  560.  15  S.  E.  103 ;  State  v.  Downs, 
116  N.  C.  1064,  21  S.  E.  689 ;  State  v.  Chisenhall.  106 
N.  C.  676,  U  S.  E.  518;  State  v.  Scoggins.  107 
N.  C.  959,  12  S.  E.  59;  State  v.  McLean.  121  N.  C. 
589,  28  S.  E.  140.  It  is  to  be  observed  that,  in  the  sec- 
tion of  the  act  under  which  this  defendant  was  indicted 
neither  the  word  "intent,"  nor  any  word  synonymous 
with  the  word  "intent,"  was  used.  The  act  simply 
denounced  the  unjust  discrimination.  And  besides, 
section  25  of  the  act  excepts  from  the  provisions  of  sec- 
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tioQ  4  certain  carefully  speciSed  classes  of  persons,  and 
such  explicit  enumeration  of  tbe  excepted  classes  abso- 
lutely and  necessarily  excludes  all  other  persons.  It 
is  true  that  in  the  billof  indictment  the  word  "willfully" 
was  used  in  connection  with  the  discrimination,  and  it 
was  insisted  for  the  defendant  that  a  vicious  or  covin- 
ous intent  on  its  part  was  necessary  to  be  proved.  But 
that  did  not  follow, even  if  such  intent  had  been  alleged 
in  the  indictment.  It  would  have  been  surplusage. 
State  V.  Edwards,  90  N.  C.  710  ;  State  v.  Keen.  95  N. 
C.  637.  "It  is  only  where  a  statute  makes  the  partic- 
ular intent  an  essential  element  of  the  crime  that  it  need 
be  charged  and  proved."  State  v.  McCarter,  98  N. 
C.  637,  4  S.  E.  553.  As  to  the  plea  of  ignorance  of  the 
statute  in  reference  to  unjust  discrimination  between 
passengers,  it  is  only  necessary  to  cite  some  of  the  nu- 
merous decisions  of  this  court  on  that  point.  In  State 
z:  Downs,  supra,  the  court  said  :  '  'Ignorance  of  the 
law  excuses  no  one,  and  the  vicarious  ignorance  of  coun  - 
sel  has  no  greater  value."  State  v.  Boyett.  32  N.  C. 
336.  The  law  does  not  encourage  ignorance  in  either. 
State  V.  Dickens,  2  N.  C.  406.  If  ignorance  of  counsel 
would  excuse  violations  of  the  criminal  law,  the  more 
ignorant  counsel  coutd  manage  to  be,  the  more  valuable 
and  sought  for,  in  many  cases, would  be  his  advice. 
But  how  is  it  possible  to  seriously  consider  that  the  de- 
fendant acted  in  this  matter  in  ignorance  of  the  law.  It 
is  not  too  much  to  say,  in  a  judicial  opinion,  that  the  de- 
fendant is  represented  in  its  legal  department  by  many  of 
the  best^equipped  lawyers  in  the  country  ;  and  it  would 
be  a  most  violent  presumption  to  say,  or  even  to  think, 
that  they  were  not  thoroughly  posted  as  to  the  laws, 
state  and  federal,  concerning  the  interests  and  liabili- 
ties of  their  clients  under  this  statute. 

Through  their  counsel,  the  defendant  must  have  been 
acquainted  with  the  act  of  congress  concerning  inter- 
state commerce,  and  the  rulings  of  the  commission 
Cinterstate)  upon  the  act ;  and  that  act,  in  section  2,  is 
in  the  very  words  of  the  fourth  section  of  the  act  of 
our  general  assembly  (Acts   1891,  c.   320},— the   law 
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under  wbich  the  defendant  is  indicted.  The  defend- 
ant could  hardly  be  iffoorant,  in  fact,  of  the  decided 
cases  reported  by  the  interstate  commerce  commission 
on  the  matters  about  which  the  defendant  is  before  the. 
court.  In  the  case  of  GrifFee  v.  Railroad  Co.,  in  Ne- 
braska, before  that  commission  (2  Interst.  Commerce 
Com.  R.  301), — the  report  and  opinion  filed  nearly  10 
years  ago,— it  was  held,  in  effect,  that  free  transporta- 
tion to  a  passenger  was  in  contravention  of  section  2 
of  the  act  (United  States)  to  regulate  commerce  ;  that 
section  being,  as  we  have  said,  identical  with  section 
4  of  the  act  of  our  general  assembly  of  1891.  In  the 
same  volume  (page  359),  in  the  case  of  Slater  v.  Rail- 
road Co.,  it  was  declared  that  free  transportation,  fur- 
nished, on  an  annual  pass,  to  a  person  not  embraced  in 
one  of  the  excepted  classes,  was  illegal.  In  that  case 
it  was  further  said  by  the  commission  :  "Carriers  can 
reward  persons,  not  in  their  stated  and  regular  employ- 
ment, for  occasional  services  or  benefits  indirectly 
received,  in  other  and  better  ways  than  by  furnishing 
them  with  free  transportation.  It  may  be  said  that  a 
pass  costs  the  carrier  little  or  nothing,  and  that,  when 
the  good  will  and  occasional  good  words  of  a  person 
who  is  able  to  influence  the  direction  of  trafiSc  can  be 
obtained  so  cheaply,  it  is  a  hardship  to  prevent  the 
carrier  from  making  use  of  the  opportunity  ;  but  the 
evils  in  the  unrestricted  employment  of  free  passes  by 
common  carriers  had  grown  so  great,  and  had  become 
so  apparent,  both  to  the  public  and  to  the  carriers 
themselves,  that  it  was  deemed  by  congress  to  be  abso- 
lutely necessary  to  eradicate  the  whole  system  from 
interstate  commerce,  in  order  to  put  an  end  to  the 
abuses  which  had  grown  beyond  the  limits  of  any  other 
regulation  or  control.  The  law  was  framed,  accord- 
ingly, prohibiting  the  giving  of  free  transportation  to 
passengers  carried  under  substantially  similar  circum- 
stances and  conditions,  as  an  unjust  discrimination 
under  the  general  terms  employed,  with  only  the  ex- 
ceptions made  in  section  22.  *  *  *"  In  tihe  third 
annual  report  of  the  interstate  commerce  commission 
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(volume  3,  p.  300,  filed  Nov.  30,  1889),  it  is  stated  that : 
"The  statute  [interstate  commerce  act]  undoubtedly 
was  framed  to  prohibit  passes  or  free  transportation  of 
persons,  as  one  of  the  forms  of  unjust  discrimination, 
favoritism,  and  misuse  of  corporate  powers  that  had 
prown  into  an  abuse  of  large  proportions,  and  become 
demoralizing  in  its  influence,  and  detrimental  to  rail- 
roads, both  in  loss  of  revenue  and  in  provoking  public 
hostility.  One  of  the  minor  and  meaner  phases  of 
this  abuse  is  the  distinctive  preference  shown  in  vari- 
ous ways  by  employees,  both  in  service  and  civility, 
to  holders  of  passes,  as  if  discrimination  by  free  car- 
riage includes  discrimination  in  treatment  of  passen- 
gers. It  is  well  known  that  persons  who  are  carried 
free  were,  to  a  large  extent,  precisely  the  persons  who 
had  no  claim  whatever  to  such  favors.  They  were 
officials  and  others,  from  whom  free  passes  might  be 
expected  to  secure  reciprocal  favors,  and  men  of  wealth 
and  prominence,  who  rode  at  the  expense  of  others  less 
able  to  pay,  or  the  passes  were  given  to  influence  busi- 
ness. In  nearly  all  cases  not  specially  exempted  by 
the  act,  the  motive  in  demanding  or  in  giving  them  was 
oae  deserving  of  no  favor.  The  principle  of  equality 
under  like  conditions  foi  the  traveling  public  had  been 
grossly  violated  by  the  railroads.  Favored  persons  or 
classes  of  persons  had  been  furnished  free  transporta- 
tion at  the  expense  of  the  general  public  by  higher 
general  charges  to  reimburse  for  gratuitous  carriage." 
It  is  of  interest  to  observe  that  it  appears  from  that 
report  that  the  returns  of  the  railroad  companies 
embraced  therein  show  the  largest  number  of  interstate 
free  passes  issued  were  designated  as  "complimentary". 
The  next  most  numerous  class  embraced  steamship 
and  transportation  lines,  officers  (federal,  state,  and 
municipal),  palace-car  companies,  and  newspapers. 
Of  state  free  passes,  the  largest  number  were  issued 
tomembersof  legislatures;  drovers  with  "complimen- 
tarics,"  next ;  and  United  States,  state,  and  municipal 
officers,  newspapers,  and  shippers,  next  in  numbers. 
In  the  investigation  of  this  subject,  as  it  affected  the 
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Boston  &  Maine  Kailroad  Company  (5  Interst.  Com- 
merce Com,  R.  69  ;  Dec..  1891),  it  was  decided  by  the 
commission  that  the  g'iving  of  free  passes  to  others 
than  those  embraced  in  the  exceptions  was  illegal.  The 
opinion  of  the  commission  was  in  the  following  words  : 
"The  construction  we  give  to  section  2  of  the  act  to 
regulate  commerce  is  that,  where  the  service  by  the 
carrier  subject  to  the  act  is  'like  and  contemporaneous' 
for  different  passengers,  the  charge  to  one  of  a  greater 
or  less  compensation  than  to  another  constitutes  unjust 
discrimination,  and  is  unlawful,  unless  the  charge  of 
such  greater  or  less  compensation  is  allowed  under  the 
exceptions  provided  in  section  22,  and  that,  where  the 
traffic  is  'under  substantially  similar  circumstances  and 
conditions'  in  other  respects,  it  is  not  rendered  dissim- 
ilar, within  the  meaning  of  the  statute,  by  the  fact 
that  such  passengers  hold  unlike  (or,  as  sometimes 
termed,  unequal)  olSclal,' social,  or  business  positions, 
or  belong  to  different  classes,  as  they  ordinarily 
exist  in  a  community,  or  are  arbitrarily  created  by  the 
carrier.  Under  this  construction  of  the  act,  the  prac- 
tice of  the  defendant  in  giving  free  transportation, 
such  as  it  concedes  was  issued  to  'gentlemen  long 
eminent  in  the  public  service',  'higher  officers  of  states, 
and  prominent  officials  of  the  United  States',  'members 
of  legislative  railroad  committees',  'persons  whose  good 
will  is  important  to  the  corporation,'  is  unwarranted, 
unless  the  favored  person  also  comes  under  some  ex- 
ception specified  in  section  22  of  the  act  to  regulate 
commerce."  In  this  matter  it  was  that  Mr.  Richard 
Olney  (afterwards  attorney  general  under  Mr.  Cleve- 
land), who  represented  the  Boston  &  Maine  Railroad 
Company,  stated  in  his  brief  that  Mr.  Chandler,  who 
brought  the  proceeding  for  the  people,  was  inspired  to 
make  the  charges  in  the  complaint  by  "personal  spite 
and  political  considerations."  The  report  goes  on, 
however,  to  say  that  Mr.  Chandler  made  a  reply  not 
without  interest  or  point.  In  the  same  decision  the 
commission  slid  further:  "Other  utterances  and  decis- 
ions of  the   commission    to  the  same  legal  effect  have 
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been  made  every  year  since  its  org-anization,  and  its 
construction  of  the  act  has  been  indicated  by  its  re- 
peated recommendations  to  congress  to  add  other  classes 
of  persons  to  the  exceptions  (as  i:hey  were  always 
regarded  by  the  commission)  contained  in  section  22. 
We  find  not  only  these  views  held  by  the  commission 
from  its  organization,  but  by  the  federal  courts,  when 
the  question  has  arisen."  The  case  of  Harvey  v.  RaiU 
road  Co.,  reported  in  5  Interst.  Commerce  Com.  R.  153, 
rloseii  with  the  foUowingf  declaration:  "The  funda- 
mental  and  pervading'  purpose  of  the  law  is  equality  of 
treatment.  It  assumes  that  the  railroads  are  enga.g'ed 
in  a  public  service,  and  requires  that  service  to  be  im- 
partially rendered.  It  asserts  the  right  of  every  citizen 
to  use  the  agencies  which  the  carrier  provides  on  equal 
terms  with  all  his  fellows,  and  finds  an  invasion  of 
that  right  in  every  unauthorized  exemption  from  charges 
commonly  imposed.  No  form  of  favoritism  and  no  spe- 
cies of  partiality  seem  more  odious  or  indefensible 
than  that  which  accords  to  personal  influence  or  public 
station  ^ivileges  not  enjoyed  by  the  community  at 
large.  The  free  carriage  of  certain  persons  merely 
because  they  occupy  official  positions  or  have  acquired 
some  measure  of  distinction,  offends  the  rudest  concep- 
tion of  equality,  and  contravenes  alike  the  policy  and 
the  provisions  of  the  statute." 

As  to  the  last  position  of  the  defendant  (that  is,  the 
alleged  practical  construction  which  the  common  car- 
riers and  the  favored  passengers  have  put  upon  the 
statute, — the  first  giving  and  the  last  receiving  free 
transportation  just  as  they  did  before  the  enactment  of 
the  statute,  and  assuming  that  the  general  community 
have  adopted  that  as  the  proper  construction  of  the  law), 
we  have  nothing  to  say,  exceptthat  it  would  seem  to  all 
reasonable  minds  that  such  a  construction  could  not  be 
the  proper  one,  and  that  the  law,  as  often  construed 
by  the  interstate  commerce  commission,  which  con- 
struction seems  true  to  us,  is  a  just  and  whole- 
some law.  la  the  face  of  the  clearly  expressed 
proviaioirs  of  the  law,  and  in  the  face  of  the  repeated 
11  (N  S)  A  A  E  R  Caa— 16 
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constructions  of  that  part  of  the  federal  statutes  rejsru- 
latitig'  interstate  commerce,  which  is  in  precisely  the 
same  words  in  which  our  statute  is  framed  upon  the 
point  now  before  us.  the  defendant  took  its  chances.  It 
has,  in  doing  so,  violated  the  criminal  law  of  the  state, 
and  must  abide  the  consequences,  as  all  others  oug'ht  to 
do  who  break  the  laws.  It  must  be  presumed  that 
common  carriers  know  well  what  they  are  doings  in  this 
matter.  They  are  not,  and  neither  do  they  wish  to  be 
considered,  charitable  institutions.  They  are  corpora- 
tions formed  for  profit  and  guin.  And,  whenever  they 
g-rant  a  thing  of  value, — free  transportation  to  a  pas- 
seng-er  not  embraced  in  the  excepted  classes  specified 
in  the  act, — they  must  be  acting:,  as  they  think,  on  busi- 
ness principles,  expecting  a  return  upon  their  invest- 
ments. If,  in  pursuing"  their  business  interests,  they 
violate  the  law,  they  must  abide  the  result.  There  is 
no  error,  and  the  judgment  is  affirmed. 

Douglas,  J.  (dissenting-).  I  feel  compelled  todissent 
from  the  judgment  of  the  court,  but  in  doing-  so  I  wish 
to  express  my  unqualified  concurrence  in  the  able 
opinion  of  JUSTICE  MONTGOMERY,  except  in  so  far  as 
it  necessarily  conflicts  with  what  it  said  herein.  That 
free  transportation,  under  whatever  device  it  may  be 
given,  is  prohibited  by  the  act  of  1891,  unless  cov^ered 
by  the  statutory  exceptions,  is  unquestionable,  and  I 
am  g-lad  that  it  has  now  been  settled  by  a  unanimous 
court.  Such  a  construction  is  in  strict  accordance  with 
the  settled  rules  of  judicial  interpretation  and  with  the 
highest  principles  of  public  policy.  It  is  currently 
reported  that  100,000  passes  were  issued  in  the  state  of 
North  Carolina  within  the  year  1897.  Of  our  three 
leading  railroad  systems,  one  reported  over  15,000 
passes  issued,  while  another  reported  30,000.  The 
defendant  herein,  the  largest  system  of  all,  and  having 
a  direct  pecuniary  interest  of  vital  importance  before 
the  legislature,  refused  to  make  any  report,  relying 
upon  ite  legal  exemption  from  compulsory  self-crimina- 
tion. Taking  the  estimate  of  100,000  passes  as  correct, 
as  it  is  397  miles  from  Raleigh  to  Murphy,  on  the  west. 
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and  still  further  to  Elizabeth  City,  on  the  east,  it  is 
fair  to  assume  that  each  pass  would  represent  at  least 
100  miles  of  travel,  equal  to  S3. 25  in  fare.  This  would 
represent  the  equivalent  of  5325,000  a  year  given  to 
somebody,  but  to  whom  we  do  not  know,  and  for  what 
purpose  we  need  not  inquire.  These  figures  may  not 
be  correct,  but  they  are  the  best  obtainable  under  the 
circumstances.  It  is  needless  to  suppose  that  transpor- 
tation of  such  great  pecuniary  value  would  be  given 
without  some  return,  either  presenter  prospective;  and, 
io  any  aspect,  its  continuance  would  be  unjust  to  the 
public  interest,  and  dangerous  to  the  public  welfare. 
Free  transportation  to  so  large  an  amount  would  neces- 
sarilj-  place  an  additional  burden  upon  the  traveling 
public  to  make  up  the  deficiency,  while  its  irresponsible 
distribution  would  be  a  serious  menace  to  public  moral- 
ity. So  far,  I  fully  concur  in  the  opinion  of  the  court; 
but.  to  convict  a  person  charged  with  crime,  it  is 
requisite,  not  only  to  determine  that  a  crime  is  com- 
mitted, butalso  that  the  defendant  is  guilty  of  the  crime. 
The  defendant  here  admits  the  free  transportation,  but 
pleads  want  of  intent.  Ordinarily  the  admission  of  the 
forbidden  act  would  be  conclusive  evidence  of  guilt; 
as  in  misdemeanors,  at  least,  the  intent  to  commit  the 
act  is  the  criminal  intent,  unless  the  statute  itself 
constitutes  the  intent  the  gravamen  of  the  offense.  In 
this  action,  however,there  seem  to  me  so  many  peculiar 
circumstances  that  have  never  happened  before,  and 
may  never  happen  again,  as  to  take  the  case  out  of  the 
usual  rules  of  construction,  and  force  us  to  regard  it 
sui  gvneris.  If  the  act  itself  forbade  the  issuing  of 
passes  in  express  terms,  it  would  be  an  end  of  the 
question.  But  it  does  so  only  by  implication,  as  is 
shown  in  the  opinion  of  the  court.  It  is  true,  it  seems 
to  us  a  clear  and  necessary  implication;  but  it  evidently 
did  not  seem  so  to  the  higher  officers  of  state  and 
members  of  the  legislature  who  accepted  these  passes. 
We  can  scarcely  ask  a  clearer  insight  into  the  law,  and 
a  nicer  sense  of  propriety  from  the  soulless  corporation, 
than  we  do  from  those  who  make  and  enforce  the  law. 
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This  act  was  ratified  March  5,  1891, — more  than  seven 
years  ag-o.  Since  then  we  have  had  four  different  leg^- 
islatures,  three  governors,  and  seven  difFerent  railroad 
commissioners,  as  well  as  two  complete  sets  of  solicitors. 
I  do  not  mean  to  impute  any  improper  motive  to  these 
men,  many  of  whom  I  personally  know,  and  whose 
names  and  characters  are  too  well  known  to  need  any 
vindication  from  rae;  but  is  it  not  possible  that  the 
defendant  -may  have  been  honestly  misled  in  issuinff 
passes  to  them,  from  the  mere  fact  that  they  would 
receive  them?  The  giving  of  a  pass  is  only  malum 
prohibitum,,  and  not  malum  in  se,  and  is  neither 
as  to  the  one  that  receives  it.  There  is  nothing- 
innately  wrong  in  it,  further  than  that  it  is  pro- 
hibited by  law,  and  may  lead  td  dangerous  abuses. 
Moreover,  section  5  of  the  act  under  consideration  pro- 
vides that  the  railroad  commissioners  "shall  make  such 
just  and  reasonable  rules  and  regulations  as  may  be 
necessary  for  preventing  unjust  discrimination  in  the 
transportation  of  freight  and  passengers  on  the  rail- 
roads in  the  state."  It  was  the  imperative  duty  of  the 
commission,  without  any  outside  suggestion,  to  make 
all  just  rules  necessary  for  carrying  out  all  the  pro- 
visions of  the  act,  the  proper  enforcement  of  which 
was  the  sole  object  of  their  official  existence.  We  have 
held,  in  Caldwell  v.  Wilson,  121  N.  C.  425,  472.  28  S. 
E.  554,  that  the  commission  is  an  administrative,  and 
not  a  judicial,  court;  and  this  view  is  still  more  strongly 
expressed  by  the  supreme  court  of  the  United  States  in 
Reagan  v.  Trust  Co.,  154 U.  S.  362.  397,  14  Sup.  Ct. 
1053,  where  it  says:  "Such  a  commission  is  merely  an 
administrative  board  created  by  the  state  for  carrying 
into  effect  the  willof  the  stateas  expressed  by  its  legis- 
lature." It  is  their  duty  to  actively  enforce  the  law,  and 
to  prevent,  and,  if  necessary,  prosecute,  all  violations 
thereof  that  may  come  to  their  knowledge  in  any  man- 
ner. They  are  the  active  instruments  of  its  enforce- 
ment, and  are  not  merely  required  to  construe  it  upon 
a  sworn  complaint.  For  the  purposes  of  their  creative 
act,  they  are  the  grand  inquest  of  the  state,  and  should 
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diligently  inquire,  and  true  presentment  make,  of  all 
its  violations.  Any  other  construction  of  their  powers 
and  duties  would  destroy  their  usefulness,  and  make 
the  commissioti  a  mere  excrescence  upon  the  judicial 
system  of  the  state.  As  a  court,  their  powers  are  very 
limited;  but  as  a  commission  they  are  charged  with 
grave  and  responsible  duties  of  the  greatest  importance 
to  the  state,  and  are  clothed  with  ample  powers  for 
their  performance.  While  they  may  be  compelled  to 
appeal  to  the  courts  for  the  ultimate  enforcement  of 
their  decisions,  they  possess  powers  beyond  the  juris- 
diction of  any  court,  and  which,  if  properly  exercised, 
may  be  made  of  inestimable  value  to  the  people.  The 
mere  fact  of  thorough  investigation,  and  consequent 
publicity  of  existing  abuses,  will  strongly  tend  to  their 
correction.  The  jury  €nd  in  their  special  verdict  "that 
the  officer  of  defendant  who  issued  theannual  pass  was 
advised  by  counsel  and  by  members  of  the  railroad  com- 
mission that  be  was  not  violating  the  law  of  the  state"; 
"that  there  was  no  actual  intent  to  violate  the  law  upon 
the  part  of  the  officer  of  defendant  issuing  the  pass." 
They  further  find  that  during  the  year  1897  passes 
were  issued  to  members  of  the  ^railroad  commission, 
which,  using  the  plural,  must  mean  a  majority  of  the 
commission,  of  whom  there  are  only  three.  In  a  case 
of  doubt,  where  the  act  was  not  expressly  prohibited 
in  words  by  the  statute,  to  whom  better  could  the  defen- 
dant have  gone  than  to  those  charged  in  express  terms 
with  its  enforcement?  What  more  positive  answer  could 
it  have  received  than  the  answer  of  a  majority  of  the 
commission  that  it  was  not  unlawful,  coupled  with  the 
prsonal  acceptance  of  a  pass?  I  do  not  question  the 
integrity  of  the  commissioners.  They  were  doubtless 
honestly  mistaken,— misled,  perhaps,  by  the  universal 
custom  throughout  the  United  States;  but  so,  also,  may 
have  been  the  defendant.  Is  it  not  fair  to  say  that  it 
was  innocently  misled?  The  possible  results  of  an  ad- 
verse decision  to  the  defendant  are  practically  beyond 
calculation.  If  it  has  issued  50,000  passes  a  year  for 
the  two  years  within  the  statute,  it  is  not  probable  that 
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over  40,000  were  issued  to  the  excepted  classes,  leaving- 
at  least  60,000  violations  of  law.  This  would  subject 
it  topeualtiesof  which  the  minimum  would  be $60,000,000 
and  the  maximum  $300,000,000.  It  is  true  this  may 
not  be  the  result.  Solicitors  may  not  prosecute.  The 
executive  may  pardon,  or  the  legislature  may  con- 
done. But  with  this  I  have  nothing  to  do.  Upon  the 
special  verdict  rendered  in  this  case,  and  in  view  o£  the 
exceptional  circumstances  that  force  themselves  uponour 
attention,  I  think  that  the  defendant  should  be  held  not 
gfuilty,  purely  upon  the  ground  of  intent.  This  would 
end  the  matter,  as  hereafter  there  could  be  no  honest 
mistake.  As  this  court  has  now  held  that  free  trans- 
portation outside  of  the  excepted  classes  is  a  violation 
of  the  act,  no  matter  under  what  form  or  device  it  may 
be  given,  the  mere  performance  of  the  act  will  hereafter 
be  deemed  conclusive  evidence  of  its  guilty  intent.  I  am 
aware  that  in  arriving  at  ray  conclusions  I  have  been 
forced  to  ignore  some  of  the  general  rules  of  judicial 
construction,  but  under  the  exceptional  circumstances, 
appealing  so  strongly  to  my  judgment,  I  do  not  feel 
that  we  should  permit  the  bar  sinister  of  an  ironclad 
rule  of  interpretation.to  lie  in  cold  obstruction  across 
the  conscience  of  the  court. 


Free  Passes — Discrimination. — The  issuing-  of  passes  to  persons 
on  account  of  their  hig-h  social,  business  or  official  standing  has 
been  held  in  contravention  of  section  2  of  the  Interstate  Commerce 
Act,  of  which  section  4  of  the  North  Carolina  statute  ia  a  copy,  it 
being-  adjudged  that  the  language  of  the  act,  "render  substantially 
similar  circumstances  and  conditions"  had  no  reference  to  the  rela- 
tive standing  of  individuals  in  the  community,  but  to  the  nature  of 
■  the  service  performed  by  the  carrier.  Harvey  v.  Louisville,  etc.,  R. 
Co.,  3  Int.  Com.  Rep.  793,  5  Int.  Com.  Com.  153.  See  also  /n  re  Bos- 
ton, etc.,  R.  Co..  3  Int.  Com.  Rep.  717. 
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Spencer  et  al. 

{Supreme  Court  of  Georgia,  June  8,  1898.) 

Carriers  Of  Passengers— Tickets  Available  for  Limited  Time.* — 
Where  a  comnioii  carrier  issues  to  a  person  a  ticket  between  two 
points  along  its  line  of  road,  receiving  the  full  amount  the  carrier 
is  lavrfulljr  authorized  to  charge  for  such  ticket,  and  there  is  no 
express  contract  between  them  as  to  the  time  in  which  the  ticket 
shall  be  used,  the  carrier  is  bound  to  carry  the  person  between  the 
points  designated  at  any  time  before  the  right  of  the  purchaser  would 
be  lost  under  the  law  by  lapse  of  time. 

Same — Notice  to  Passenger.* — An  entry  on  tbe  ticket  to  the  effect 
that  it  must  be  used  within  a  time  therein  specified  does  not  make 
an  express  contract,  unless  the  purchaser,  at  the  time  the  ticket 
was  delivered,  knew  of  the  entry,  and  assented  to  its  terms,  (a) 
Whether  or  not  a  carrier  could  by  express  agreement  with  the  pur- 
chaser limit  the  time  in  which  a  ticket  for  which  full  fare  has  been 
charged  conld  be  used,  is  not  now  decided. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Whitfield  county  superior 
court.     Reversed. 

Jones,  Martin  <&  Jones,  for  plaintiff  in  error. 
Shumate  dh  Maddox,  for  defendants  in  error. 

Cobb,  J.  Boyd  sued  the  receivers  of  the  railroad 
company  for  damag^es  allefred  to  have  been  sustained  oti 
account  of  their  refusal  to  honor  a  ticket  for  passage 
on  their  train,  and  ejecting  him  therefrom.  ^^ 

It  appears  from  the  evidence  that  the  plain- 
tiff bought — ^andpaid  full  fare  for — the  ticket  in  question 
from  the  agent  of  the  defendants  at  Dalton.  The  ticket 
bad  stamped  upon  it  a  statement  that  it  would  expire  by 
midnight  of  the  next  day, but  plaintiff's  attention  was  not 
called  tn  this  fact  by  the  agent,  and  he  did  not  find  it  out 
until  some  time  afterwards.      After  buying  the   ticket 

•See  notes  at  end  of  case. 
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the  platatiff  discovered  that  be  had  made  a  mistake  as 
to  the  ticket;  he  having'  intended  to  purchase  one  on 
another  train  which  left  Dalton  nearaboutthesa.me  time 
for  Atlanta,  the  place  of  his  destination.  Upon  discov- 
ering- the  mistake,  he  tendered  the  ticket  to  the  agent, 
with  a  request  that  his  money  be  refunded,  which  was 
refused.  About  three  weeks  after  the  purchase,  plain- 
tiff attempted  to  use  the  ticket  on  defendants"  train;  but 
the  conductor  refused  to  receive  it,  and  compelled  bim 
to  leave  the  train.  At  the  conclusion  of  the  plaintiflf's 
testimony  the  court  granted  a  nonsuit,  and  the  plaintiff 
excepted. 

A  ticket  issued  to  a  passenfr^r  by  a  common  carrier 
does  not  constitute  the  contract  "between  the  parties, 
unless  made  so  by  express  agreement.  It  is  in  the  na- 
ture of  a  receipt  for  the  passage  money,  and 
™-iiIk^''  is  generally  only  a  token,  the  purpose  of 
wiiii!'"'''"''  which  is  to  enable  the  carrier  to  recognize 
the  bearer  as  the  person  entitled  to  be  car- 
ried. Any  other  system  by  which  the  business  of  the 
carrier  would  be  equally  facilitated  would  answer  the 
same  purpose  as  the  ticket  system.  Ray,  Neg,  Imp. 
Duties,  p.  515,  §  145 ;  Fetter,  Carr.  §  275  ;  Quinby  v. 
Vanderbilt,  17  N.  Y.  306.  In  the  absence  of  any  ex- 
press agreement  as  to  the  time  in  which  the  ticket  may 
be  used,  it  would  undoubtedly  entitle  the  purchaser 
to  a  passage  over  the  road  of  the  carrier  issuing  the 
same  at  any  time  within  the  period  in  which  the  con- 
tract entered  into  between  them  might  be  enforced. 
Fetter,  Carr.  §  285 ;  Hutch.  Carr.  §  576 ;  Railroad 
Co.  V.  Spicker,  105  Pa.  St.  142. 

The  question  for  decision  in  the  present  case  is 
whether  or  not  a  ticket  for  which  full  fare  has  been 
paid,  and  which  has  a  limitation  as  to  time  stamped 
thereon,  but  of  which  the  purchaser  has  no 
Klig!'.""'*  notice  at  the  time  of  the  purchase,  would  en- 
title such  purchaser  to  a  passage  on  the  road 
of  the  carrier  issuing  the  ticket  after  thfe  time  stamped 
on  the  ticket  has  expired.  As  above  stated  the  carrier 
would  be  bound  to  carry  the  purchaser  of  an  unlimited 


.y  Google 


Am  A  Eoff  CARRIERS  OP  PASSENGERS  249 

K  Cm 

Boyd  V.  Spencer 

ticket  over  its  line  of  road  at  any  time  before  the  rigfhts 
of  such  purchaser  would  be  lost  under  the  law.  Sec- 
tion 2276  of  the  Civil  Code  provides  that :  "A  common 
carrier  cannot  limit  his  legal  liability  by  any  notice 
piven,  either  by  publication  or  by  entry  on  receipts,  or 
tickets  sold.  He  may  make  an  express  contract,and  will 
then  be  governed  thereby."  The  ticket  in  the  present 
case  not  being  the  contract  between  the  parties, because 
not  made  so  by  express  agreement,  no  limitation  as  to 
time  stamped  thereon  will  be  binding  on  the  purchaser. 
See  Phillips  v.  Railroad  Co..  93  Ga.  356,  20  S.  E.  2*7. 
Thetestimony  for  the  plaintiff  makes  substantially-this 
case :  He  purchased  a  full-fare  ticket,  without  any 
notice  of  limitation  as  to  time,  and  did  not  discover 
this  fact  until  some  time  afterwards.  Relying  upon 
the  absence  of  any  special  contract  as  to  the  time  in 
which  the  ticket  might  be  used,  he  boarded  the  train 
of  the  defendants,  and  sought  to  secure  a  passage 
thereon  on  the  faith  of  the  ticket.  Upon  presentation 
of  the  ticket,  passage  was  refused,  and.  upon  his  re- 
fusal to  pay  the  fare  demanded,  he  was  ejected  from  the 
train.  Under  these  facts,  we  think  he  was  entitled  to 
go  to  the  jury.  It  may  be  that  where,  under  an  express 
agreement,  a  ticket  is  sold  at  less  than  the  usual  rates, 
OD  condition  that  it  shall  not  be  used  after  a  specified 
time,  a  purchaser  would  be  bound  by  such  a  stipulation. 
The  question  in  the  present  case,  however,  is  not 
whether  a  carrier  can  by  express  agreement  limit 
the  time  in  which  the  ticket  shall  be  used,  but 
whether,  under  the  plaintiff's  evidence,  it  has  been 
shown  that  he  is  not  entitled  to  recover,  because  a 
special  contract  had  been  made  with  him,  limiting  the 
time  in  which  his  ticket  should  be  used.  A  ticket 
without  a  limitatim  as  to  time  being  good  for  use  any 
time  within  the  statute  of  limitations,  the  burden  of 
showing  that  there  was  an  express  contrjict  limiting 
its  use  toa  certain  time  is  on  the  carrier.  In  order  to 
ra3\iita.prima/acie  case  in  controversies  of  the  charac- 
ter now  under  consideration,  it  is  only  necessary  for 
the  plaintiff  to  prove  that  he  had  a  contract  of  carriage 
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which  has  been  disrej^^rded  by  the  defendant.  The 
carrier  mi^bt  defeod  byshowiag-  an  express  contract 
limitias'  the  time  in  whicb  it  was  to  be  performed.  The 
plaintiff  could,  however,  successfully  meet  this  defense 
by  proving  that  he  had  no  notice  of  a  limitation  upon 
the  ticket,  and  did  not  assent  to  the  same.  The  issues 
thus  raised  are  properly  for  determination  by  a  jury. 
The  case  of  Lewis  v.  Railroad  Co..  93  Ga.  225,  IS 
S.  E,  650,  does  not  conflict  with  the  ruling  here  made. 
In  that  case  the  purchaser  was  furnished  by  the  rail- 
road agent  with  the  character  of  ticket  which  he  was 
accu^omed  to  buy,  from  which  knowledge  of  its  con- 
tents might  have  been  reasonably  inferred,  and  the 
ticket  was  sold  at  a  reduced  rate. 

The  evidence  in  the  record  showing  that  a  ^r/w(«/«r/c 
case  for  the  plaintiff  was  made  out,  it  was  error  to 
granta  nonsuit.  Judgment  reversed.  All  the  justices 
concurring. 


Carriers  of  Pa  Mongers— Whether  Tickets  Are  Contracts.— A  pas^ 
ag'e  ticket,  in  the  ordina.ry  form.  Is  merely  a  voucher,  token  or  re- 
ceipt adopted  for  coavenience,  to  show  that  the  passeng-er  has  paid 
his  fare  from  one  place  to  another,  and  does  not  conotitnte  the  con- 
tract of  c  a  rriag-e.  Cleveland,  etc.,  R.  Co.  ;'.  Bartram,  II  Ohio  St. 
457;  Baltimore,  etc.,  R.  Co.  y.  Campbell,  36  Ohio  St.  6(7,  3  Am.  Sc 
Enj.  R.  Caa.  246,  38  Am.  Rep.  617;  Frank  v.  Ingalls,  41  Ohio  St. 
560,  21  Am.  &  Eng.  R.  Cas.  277,  58  Am.  Rep.  135;  Log-an  v.  Hanni- 
bal, etc..  R.  Co,,  77  Mo.  663.  12  Am.  A  Eng.  R.  Cas.  141;  Johnson  v. 
Concord  R.  Co.,  46  N.  H.  213,  88  Am.  Dec.  199;  Gordon  v.  Manches- 
ter, etc.,  R.  Co.,  52  N.  H.  S%,  13  Am.  Rep.  97;  Hibbard  v.  New  York 
Cent.  R.  Co.,  IS  N.  Y.  455;  Quimby  v.  Vaodefbilt,  17  N.  Y.  306.  72 
Am.  Dec.  469;  Williams  v.  Vanderbilt,  28  N.  Y.  217.  84  Am.  Dec.  333: 
Van  Buskirk  v.  Roberts,  31  N.  Y,  661;  MauritJi  v.  New  York,  etc.,  R. 
Co..  23  Fed.  Rep.  765,  21  Am.  4  Eng:.  R.  Cas.  286;  Rawson  ti.  Penn- 
sylvania R.  Co.,  48  N.  Y.  212,  8  Am.  Rep.  543;  Elmore  ;'.  Sands,  ,=;4 
N.  Y.  SI2,  13  Am.  Rep.  617;  Nevins  v.  Bay  State  Steamboat  Co..  4 
Bosw.  (N.  Y.)  225;  Dietrich  v.  Pennsylvania  R.  Co..  71  Pa.  St.  432, 
10  Am.  Rep.  711;  Burnham  v.  Grand  Trunk  R.  Co..  63  Me.  298,  IH 
Am.  Rep.  220.  The  Eng-lish  courts  seem  to  lav  down  a  doctrine  con- 
trary to  that  of  the  text.  Henderson  v.  Stevenson. -L.  R..  2  H.  L, 
Sc.  App.  470;  Great  Western  R.  Co.  v.  Pocock,  28  Wkly.  Rep.  49; 
Burke  v.  South  Eastern  R.  Co.,  S  C.  P,  Div.  1.  In  Richmond,  etc, 
R,  Co.  V.  Ashby,  79  Va,  130,  52  Am.  Rep.  620,  a  passenger's  ticket 
was  held  to  be  both  a  receipt  and  a  contract — ttie  acknowledgment  of 
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the  receipt  of  the  paaeeng'er'a  fare,  and  of  the  obliKatioa  to  carry 
him  for  the  purpose  and  upon  the  terms  specified. 

A  distinction  is  taken  between  the  case  of  a  shipper  receiving-  a 
bill  of  lading,  on  acconnt  of  his  shipment,  and  a  traveler  receiviaf; 
a  passage  ticket  for  the  carriag-e  of  himself  and  bag-gag-e  over  the 
carrier's  road.  In  the  one  case  the  shipper  is  supposed  to  under- 
stand and  know  that,  according-  to  commercial  usage,  a  bill  of  Lading 
is  essential  to  the  regular  and  safe  transportation  of  property, 
irhich  is  shipped  and.  carried  as  freight,  and  that  of  necessity. 
it  tnuBt  constitute  the  contract  of  shipment  and  carriage.  In  the 
other  case,  the  ticket  is  ordinarily  regarded  as  a  mere  voucher  for 
the  money  paid  for  it;  a  token  or  evidence  of  thepurchaaer's  right 
to  be  carried,  or  have  his  baggage  carried,  a  certain  distance. 
Mauritz  v.  New  York,  etc.,  R.  Co.,  23  Fed.  Rep.  765,  21  Am,  3c  Eiig. 
R.  Cas.  286. 

A  ticket  for  the  transportation  of  a  passenger  is  not  a  contract 
of  itself  ;  it  is  simply  evidence  of  a  contract.  Kansas  City,  St.  J.  & 
C.  B.  H.  Co.  V.  Rodebaugh,  34  Am.  &  Eng.  R.  Cas.  219,  38  Kan.  *5, 
15  Pac.  Rep.  899. 

The  ticket  given  to  a  passenger,  upon  payment  of  his  fare,  is  a 
receipt  merely,  and  not  a  contract.  Logan  v.  Hannibat  &  St.  J.  R. 
Co.,  12  Am.  4  Eng.  R.  Cas.  HI,  77  Mo.  663;  Lewis  v.  New  York  C. 
R.  Co.,  49  Barb.  (N.  Y.)  330;  Nevins  v.  Bay  State  Steamboat  Co.,  4 
Bosw.  (N.  Y.)  225. 

Tickets  are  vouchers  that  the  fare  has  been  paid.  They  do  not 
constitute  the  contract  with  the  passenger,  although  they  may  and 
often  do  have  upon  them  some  condition  or  limitation  which  enters 
into  it  and  forms  part  of  it.  The  contract  is  made  up  of  the  ticket 
and  the  rules  and  regulations  established  by  the  carrier,  and  is 
what  is  known  in  taw  as  an  entire  contract.  Terry  v.  Flushing,  N. 
S.  AC.  R.  Co.,  13  Hun  {N.  Y.)  359. 

A  railroad  ticket  constitutes  a  contract  between  the  carrier  and 
the  holder.     Sears  v.  Eastern  R.  Co..  14  Allen  (Mass.)  433. 

Tickets  Available  for  Limited  TIrne. — When  upon  its  face  a  ticket 
is  issued  available  for  a  limited  time  only,  a  passenger  cannot  claim 
to  ride  by  virtue  of  it  after  the  expiration  of  the  time  limited. 
Farewell  p.  Grand  Trunk  R.  Co.,  15  U.  C,  C.  P.  437;  Briggs  v.  Grand 
Trunk  R.  Co.,  24  U.  C,  Q.  B.  510;  Elmore  v.  Sands,  54  N.  Y.  512.  13 
Am,  Rep.  617;  Hill  v.  Syracuse,  etc.,  R.  Co.,  63  N.  Y.  101;  Barker  ;', 
Coflin,  31  Barb.  [N.  Y.)  556;  Pier  v.  Finch,  24  Barb.  (N.  Y.)  514; 
Boice  v.  Hudson  River  R.  Co.,  61  Barb.  (N.  Y.)  611;  Wentz  v.  Erie 
R.  Co.,  3  Hun  (N.  Y.)  241;  Nelson  f.  Long  Island  R.  Co.,  7  Hun  (N. 
Y.)  140;  Gale  v.  Delaware,  etc.,  R.  Co.,  7  Hun  (N.  Y.)  670;  Boston, 
etc.,  R.  Co.  V.  Proctor,  1  Allen  (Mass.)  267;  Shedd  v.  Troy,  etc.,  R. 
Co..  40  Vt.  88;  State  v.  Campbell.  32  N.  J.  L.  309;  Pennington  i'. 
Philadelphia, etc.R.  Co.,  62  Md.  95, 18  Am.&  Eng.R.Cas.  310;McClure 
V.  Philadelphia,  etc.,  R.  Co.,  34  Md.  532,  6  Am.  Rep.  345;  Heffron  v. 
Detroit  City  R,  Co.,  92  Mich.  406;  Powell  v.  Pittsburgh,  etc.,  R.  Co., 
25  Ohio  St.  70;  Terre  Haute,  etc.,  R.  Co.  v.  Fitzgerald,  47  lad.  79; 
Howard  v.  Chicago,  etc.,  R.  Co..  61  Miss.  194,  18  Am.  iz  Eng.  R, 
Cas.  313;  McRea  v.  Wilmington,  etc.,  R.  Co.,  88  N.  Car.  .536,  18  Am. 
&  Eng.  R.  Cas.  316;  Lillis  v.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464. 

The  reasonableness  of  a  regulation  of  this  character  is  obvious. 
It  enables  the  carrier  to  provide  requisite  car-room  for  alt  holders 
of  tickets  who  are  entitled  to  ride  within  a  particular  period  or  upon 
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a.  particular  train.  Such  Uiiiita,tiotis  are  g'enerally  printed  upon  the 
ticket,  and  maj  then  be  said  to  constitute  a  part  of  the  contract 
rather  than  a  rule  governinR-  the  rights  of  the  parties.  State  v. 
CamptKll,  32  N.  J.  L.  309.  It  is  said,  however,  that  the  ignorance 
of  a  passenger  that  his  ticket  is,  by  the  rules  of  the  company,  lim- 
ited to  a  particular  day,  makes  no  diSereace,  because  it  is  his  dnty 
to  inform  himself  as  to  that  matter.  Johnson  v.  Concord  R.  Co.,  46 
N.  H.  213,  88  Am.  Dec.  199. 

Same— Ticket  as  Notice  to  Passenger. — A  provision  in  a  ticket 
limiting'  the  responsibility  of  a  carrier  for  baggage,  is  ineffectual  in 
the  absence  of  evidence  that  the  plaintiff's  attention  was  cspeciall  y 
called  to  it.  Wiegand  v.  Central  K.  Co.  of  New  Jersey  (Peon., 
18961,  S  Am.  &  Bug.  R.  Cas.,  N.  S.,  61.— See  also  nole,   p.  66,  ei  seq. 

Where  a  passenger  is  unable  to  read  the  language  in  which  a 
ticket  is  printed,  and  no  explanation  is  made  by  the  agent  selliog 
it.  he  is  not  bound  by  special  terms  and  conditions  printed  thereon. 
Maurilz  v.  New  York,  L.  E.  &  W.  R.  Co.,  21  Am.  &  Eag.  R.  Cas. 
286,  23  Fed.  Hep.  76S, 

If  any  attempt  at  imposition  or  deception  appears,  or  any  device 
be  resorted  to  calculated  to  mislead  the  passenger  or  shipper,  or  to 
keep  from  his  notice  any  matter  of  the  printed  or  wrttteo  indorse- 
ments on  the  receipt  or  ticket  which  are  intended  to  aSect  the  lia- 
bility of  the  carrier,  they  will  not  avail  the  latter  if  they  have  been 
overlooked  by  the  former.  Louisville,  N.  A.  4  C.  R.  Co.  v.  Nicbt>- 
lai,  4  Ind.  App.  119,  30  N.  E.  Rep.  424. 

Where  a  limitation  is  inserted  in  a  ticket,  that  the  company  will 
only  be  liable  for  a  certain  amount  in  case  of  loss  of  baggage,  the 
limitation  Is  not  binding  on  the  passenger  unless  he  agrees  to  it 
with  fuU  knowledge;  and  where  the  ticket  ia  printed  with  a  blank 
apace  for  the  passenger's  signature,  but  he  is  not  requested  to  sign 
it,  and  does  not  do  so,  there  is  no  completed  contract,  and  the  limi- 
tation is  not  binding  on  him.  Kansas  City,  St.  J.  4  C,  B.  R.  Co.  v. 
Rodebaugh,  34  Am.  A  Eng.  R.  Cas,  219,  38  Kan.  45,  15  Pac.  Sep.  899. 

The  purchaser  of  a  ticket  does  not,  by  his  mere  acceptance,  acqui- 
esce in  and  bind  himself  to  all  the  terms  and  conditions  printed 
thereon,  in  the  absence  of  actual  knowledge  of  them.  Kent  v.  Bal- 
timore &  O.  R.  Co.,  31  Am.  Sl  Eng.  R.  Cas.  12S,  45  Ohio  St.  284,  10 
West  Rep.  457,  12  N,  E.  Rep.  798. 

Where  a  ticket  is  issued  with  a  memorandum  thereon  limiting  the 
liability  of  the  railroad,  the  burden  is  on  the  company  to  prove  that 
the  passenger  knew  of  such  limitation  and  assented  thereto.  Balti- 
more &  O.  R.  Co.  V.  Harris.  13  Wall.  (U.  S.(  65,  1  Am.  Ry.  Rep. 
559. 

Same — Held  Binding  on  Passenger. — When  a  passenger  ticket  ia 
free  from  anything  calculated  to  mislead  or  deceive  the  person  buy- 
ing it,  and  professes  to  and  does  set  out  a  special  contract  between 
the  carrier  and  passenger,  so  legibly  and  plainly  that  it  will  be 
carelessness  on  the  part  of  the  latter  to  overlook  it,  there  can  be  no 
good  reason  why  such  a  "contract ticket"  should  not  be  held  as  con- 
clusive upon  the  passenger  as  bills  of  lading  or  the  receipts  of  the 
common  carrier  are  upon  the  shipper  or  bailor  of  goods.  In  such 
case,  the  passenger  cannot  be  heard  to  say  that  he  did  not  read  the 
special  contract  contained  in  his  ticket.  He  is  expected  to  read 
it,   and  if  he  has  the  opportunity  to  read  it  and  fails  to  do  so,  he 
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is  nererthelesB  bonud  by   its  stipula.tioiiB.     Louisville,  N.  A.  &  C. 
C.  R.  Co.  V.  Nicholai,  4  Ind.  App.  119,  30  N.  E.  Rep.  424. 

Althongh  a  passenerer  traveling-  by  a  freight  train  ia  unaware  of  a 
condition  in  his  ticket  relieving'  the  company  from  any  liability 
for  injuries  in  any  way  arising  from  the  fact  that  a  passenger  coach 
is  attached  to  a  freight  train,  he  is  bound  by  such  condition  and 
the  company  is  exempt  from  liability  for  any  accident  within  its 
scope.  Johnson  f.  Great  Southern  &  W.  R.  Co.,  9  Ir.  C.  L.  708,  3 
Ry.  A  C.  T.  Cas.  xiv. 


Great  Northern  Ry.  Co. 

{Supreme  Court  of  Minnesota,  Mays,  iSgS.) 

Employing  Incompetent  Fellow  Servant — Assumption  of  Risk.* — 
Wliile  a  servant  impliedly  assumes  the  risk  of  negligence  by  his  fel- 
low servants,  yet  he  does  not  assume  any  risk  on  account  of  the 
negligence  of  the  master,  which  U  unknown  to  him;  hence  the  fel- 
low-servant rule  has  no  application  to  a  case  where  the  master  is 
negligent  in  employing  or  retaining  in  his  service  a  careless  and  in- 
competent servant,  who  6y  his  negligence  injures  his  co-servant, 
who  has  no  notice  of  his  character. 

Same.— The  complaint  herein  is  to  the  effect  that  the  plaintiff 
was  injured,  while  in  the  service  of  the  defendant,  by  his  iacompe- 
tent  and  careless  fellow  servant  (whom  the  defendant  then  knew  to 
be  such,  but  the  plaintiff  did  not)  carelessly  and  negligently  causing 
an  ax  to  fall  upon  him  while  each  was  in  the  line  of  his  employment. 
Held,  that  complaint  states  a  cause  of  action. 

(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  Otter  Tail  county  district 
court.     Reversed. 

H.  Steenerson,  for  appellant. 

C  Wellington  and  W.  R.  Begg;  for  respondent. 

Start,  C.  J.  Appeal  by  plaintiff  from  an  order 
sustaining  a  demurrer  to  his  complaint.  The  com- 
plaint alleges:  That  the  defendant  in  awiutj 
the  month  of  January,  1896,  was  engaged 
in  the  work  of  constructing  an  ice  break,  made 
•See  noU,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  447.  " 
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of  piles,  for  the  protection  of  its  bridjje  across 
the  Red  River  of  the  North  at  Moorhead.  The 
plaintiff,  who  was  one  of  a  crew  of  six  to  eight  men 
under  the  charge  of  a  foreman,  was  at  work  on  a  lower 
cross  girder  connecting  the  piles,  when  the  defendant, 
by  its  foreman,  carelessly  and  negligently  directed 
another  workman  belonging  to  the  crew  to  go,  with  his 
tools,  consisting  of  axes,  saws,  and  augers,  upon  a  loose 
plank  or  staging;  above  the  plaintiff,  and  fasten  the  gir- 
ders along  the  upper  end  of  the  piles;  thereby  rendering 
the  place  where  the  plaintiff  was  then  working  dan- 
gerous. That  the  defendant  thereby,  then  and  there, 
carelessly,  negligently,  and  unmindful  of  its  duties  to 
the  plaintiff,  caused  a  certain  hand  ax  to  fall  and  injure 
the  plaintiff.  "That  the  workman  so  placed  and  set 
to  work  over  the  place  where  the  plaintiff  was  working 
was  an  incompetent  and  careless  workman  and  so 
known  to  be  by  the  defendant  at  that  time,  and  was 
unknown  to  this  plaintiff;  and  said  workman,  while  so 
engaged,  carelessly  and  negligently  caused  an  ax  lying 
loose  upon  the  staging  as  aforesaid  to  fall  down  upon 
the  plaintiff's  head,  and  the  plaintiff  was  thereby 
seriously  wounded  and  cut  in  his  head,  and  his  skull 
fractured."  If  this  complaint  states  a  cause  of  action, 
it  is  only  because  it  alleges  that  the  plaintiff's  fellow 
workman  who  carelessly  dropped  the  ax  which  injured 
him  was  incompetent  and  careless,  and  that  the  defend- 
ant, knowing  it,  retained  him  in  its  service.  This  is 
so  for  the  reason  that  the  act  of  the  foreman,  whether 
he  is  to  be  regarded  as  a  vice  principal  or  otherwise,  in 
directing  the  plaintiff's  fellow  workman  to  work  with 
his  tools  on  a  loose  staging  over  him  was  not  the 
direct  cause  of  his  injury.  The  cause  of  the  plaintiff's 
injury  was  the  act  of  an  incompetent  and 
fTiJii'r'S*"!!!'  careless  fellow  servant  in  causing  an  ax  to 
IfVuk*"'"'""  ^^^^  upon  him.  For  this  negligence  the  de- 
fendant is  not  liable  if  it  was  itself  free 
fi-om  negligence  in  the  premises;  that  is,  if  it  did  not 
knowingly  retain  such  servant  in  its  service.  If  it 
did,  it  is  liable;  for,  while  a  servant  impliedly  assumes 
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the  risk  of  negligence  by  bis  fellow  servants,  yet  he 
does  not  assume  any  risk  on  account  of  the  negligence 
of  the  master  which  is  unknown  to  him;  and  where  the 
negligence  of  the  latter  in  retaining  an  incompetent  or 
careless  servant  combines  with  the  negligeace  of  such 
servant,  and  the  two  contribute  to  the  injury  of  another 
servant,  the  master  is  liable.  Or,  in  other  words,  the 
fellow- servant  rule  has  no  application  to  a  case  where 
the  master  is  negligent  in  employing  or  retaining  in 
his  service  an  incompetent  or  careless  servant,  who  by 
his  negligence  injures  another  servant,  having  no  no- 
tice of  such  incompetency  or  carelessness.  In  such  a 
case  the  master  is  liable  for  the  act  of  the  servant  whom 
he  negligently  retains.  Therefore  the  complaint  in 
this  action  states  a  cause  of  action  if  it  shows  on  its 
face  that  the  plaintiff  was  injured  by  the  negligence  of 
an  incompetent  and  careless  fellow  servant,  and  that 
the  defendant  was  negligent  in  retaining  him  in  its 
service.  The  complaint  is  to  the  effect  that 
the  plaintiff  while  in  the  service  of  the  de- 
fendant, was  injured  by  his  incompetent  and  careless 
fellow  servant  (whom  the  defendant  then  knew  to  be 
such,  but  the  plaintiff  did  not)  carelessly  and  negli- 
gently causing  an  ax  to  fall  upon  the  plaintiff's  head 
while  each  was  in  the  line  of  his  employment.  The 
allegation  that  the  fellow  servant  was  careless  necessa- 
rily implies  that  he  was  habitually  negligent,  for  a  care- 
less man  is  one  whose  nature  or  habit  is  not  to  take 
ordinary  care, — one  who  is  negligent,  unconcerned, 
and  heedless.  The  defendant  according  to  the  allega- 
tions of  the  complaint,  knowingly  had  such  a  man  in  its 
service,  and  knowingly  subjected  the  plaintiff ,  who  did 
not  know  that  he  was  careless,  to  the  risk  of  injury 
from  the  negligence  of  such  a  fellow  servant,  whereby 
the  plaintiff  was  injured.  Therefore  the  complaint 
states  a  cause  of  action.     Order  reversed. 
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{Circuit  Court  of  Appeals,  Fourth  Circuit,  May  3,  iSgS.) 

Injury  to  Employee— Juries  in  Chancery  Suits. — A  railroad  em- 
ployee, having-  been  injared  while  the  road  was  in  the  handa  of  re- 
ceivers, intervened  in  a  auit  in  equity.  Held,  that  he  thereby 
waived  his  right  to  a  trial  by  jury,  acourt  of  equity,  where  the  ca.se 
Is  one  of  equitable  jurisdiction  only,  not  being-  bound  to  submit  any 
issue  of  fact  to  a  jury,  and,  if  it  does  so,  is  at  liberty  to  disre- 
g-ard  the  verdict  and  findiag-s  of  the  jury. 

Fellow  Servants— Section  Foreman  and  Laborers.*— The  foreman 
or  actinf^  foreman  of  a  wreck  car,  at  the  wreck,  is  the  fellow  ser- 
vant of  one  of  a  g-a.ag  of  men  gathered  up  as  had  been  most  conven- 
ient, and  enga^red  in  removing-  the  wreck. 

Appeal  by  petitioner  from  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Virginia. 
AMrmed. 

Upon  bill  filed  in  the  court  below  by  the  Fidelity 
Insurance,  Trust  &  Safe-Deposit  Company  et  al. 
against  the  Norfolk  &  Western  Railroad  Companj',  and 
the  proceeding's  thereunder,  the  appellees, 
P.  J.  Kimball  and  Henry  Fink,  had  been 
appointed  receivers.  While  the  company  was  in  opera- 
tion under  thetn.  the  appellant,  one  of  their  employees, 
was  injured.  He  intervened  in  the  main  cause  by 
petition,  setting- forth  the  facts  attending*  his  injury, 
with  this  alternative  prayer  for  leave  to  file  his  petition, 
and  "to  sue  the  receivers  in  the  circuit  court  of  the 
United  States  for  the  Eastern  district  of  Virginia,  oa 
its  common-law  side,  and  that  your  honors  may  order 
and  direct  that  the  said  receivers  do  appear  and  defend 
said  suit  whenever  the  same  is  instituted,  or  that  your 

»As   to  Whether  Section 
vants,  see  Illinois  Cent.  R.  Co. 
S.,  868,  &aA  foot-noU. 
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honors  will  make  the  petitioner  a  party  to  this  cause 
now  pending,  and  direct  an  issue  out  of  chancery  to 
settle  the  facts  above  recited,  and  will  award  such 
damag-es  unto  your  petitioner  as  he  is  entitled  to  recover 
hereby,"  and  for  general  relief.  On  motion  of  the 
petitioner  leave  was  given  to  him  to  file  the  petition, 
which  was  done,  and  the  receivers  were  ordered  to 
answer  the  same.  The  answer  was  filed  as  directed, 
and  on  motion  of  the  petitioner  a  jury  was  impaneled  to 
try  the  issues  raised  upon  petition  and  answer.  These 
issues  grew  out  of  the  allegations  of  these  pleadings. 
The  petition,  after  stating  that  the  petitioner  was  in 
the  employment  of  the  receivers  as  a  yard  hand,  and 
that  his  duties  were  confined  to  labor  upon  section  22, 
alleges  that  he  was  ordered  by  the  foreman  of  his  sec- 
tion to  go  with  him  to  the  scene  of  a  train  wreck  upon 
section  21,  for  the  purpose  of  assisting  in  removing  a 
certain  wrecked  train  of  the  company  from  the  track; 
that  he  had  no  knowledge  of  this  kind  of  work,  but  that 
he  obeyed  orders,  and  went  to  the  wreck,  and  worked 
under  the  direction  and  control  of  Eraraett  Ferrell, 
sometimes  called  Hanna,  who  was  not  a  regular  mana- 
ger of  such  work,  but  was  that  day  a  substitute  for 
B.  C,  Hanna,  the  regular  manager;  that  by  reason  of 
the  inexperience  of  Bmmett  Ferrell,  sometimes  called 
Hanna,  and  by  reason  of  the  negligence  and  carelessness 
of  the  ofiEcers  and  agents  of  the  receivers,  and  also  by 
reason  of  defective  appliances  used  ia  and  about  the 
wreck,  the  derrick  which  was  then  and  there  used  was 
negligently  and  carelessly  upset,  and  fell  over  and  upon 
the  left  foot  of  the  petitioner,  crushing  it,  and  necessi- 
tating its  amputation.  The  answer  says  that  Emmett 
Ferrell  (called  Hanna  in  the  petition)  was  not  manager 
of  the  wreck  car,  but  acting  foreman  wrecker.  It  denies 
that  he  was  either  ignorant  or  inexperienced,  and  avers 
that  he  was  throughly  competent  for  the  work.  It 
denies  that  there  was  any  carelessness  or  negligence  on 
the  part  of  any  of  their  agents  or  employees,  or  that 
there  were  any  defective  appliances,  or  that  defective 
appliances  had  anything  to  do  with  the  accident,  which 
11  (  NS)  A  *  E  R  Cas-17 
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wasoae  of  those  inexplicable  and  unavoidable  accidents 
that  are  liable  to  occur  with  the  best  manag-ement;  and 
that  the  dang-er,  if  any,  was  as  apparent  to  petitioner 
as  any  one  else.  A  jury  having-  been  impaneled,  testi- 
mony was  taken  before  the  judg^e  who  ordered  the  trial 
and  a  verdict  was  found  by  the  jury  on  the  issues  joined 
for  the  petitioner,  fixing  his  dama^res  at  $13,500.  The 
respondents  entered  amotion  to  set  aside  the  verdict  on 
the  grounds  that  it  was  contrary  to  the  law  of  the  case, 
contrary  to  the  evidence  in  the  case,  unsustained  by  the 
evidence,  and  that  the  damages  were  excessive.  The 
court  below,  "being  of  the  opinion  that  the  negligence,  if 
any,  was  that  of  a  fellow  servant  with  petitioner,  and 
that  the  damages  awarded  are  excessive,"  set  aside  the 
verdict,  and  dismissed  the  petition.  The  case  comes 
here  on  five  assignments  of  error.  The  first,  second, 
and  third  assign  as  error  the  setting  aside  of  the  ver- 
dict, and  notentering  a  decree  thereon  for  the  petitioner. 
The  fourth  assigns  as  error  the  dismissal  of  the  petition 
on  the  ground  of  negligence  of  a  fellow  servant,  because 
the  persons  through  whose  negligence  the  accident 
occurred  were  not  fellow  servants  of  the  petitioner, 
because  the  accident  was  caused  by  defective  appliances, 
and  because  the  person  whose  negligence,  caused  the 
accident  was  known  to  be  unfit  and  improper.  The 
fifth  assigns  as  error  the  holding  the  damages  excessive. 

Edmund  Waddill,Jr.,  and  Edg^ar  Allen,  for  appel- 
lant. 

Robert  M.  Hughes,  for  appellee. 

Before  GoFF  and  SiMONTON,  Circuit  Judges,  and 
Paul,  District  Judge. 

SiMONTON,  Circuit  Judge,  (after  stating  the  facts.) 
The  appellant,  Flippin,  could  have  proceeded  in  an 
action  at  law  against  the  receivers  without  leave 
of  the  court.  25  Stat.  433,  Act  1888.  Of  his  own 
accord  he  intervened  in  a  suit  in  equity,  and  sub- 
mitted himself  to  the  jurisdiction  of  the  court.  By 
iRjiniiEB.  doing  this  he  waived  his  right  to  a  trial  by 
[ijFM-Jirin  !■    jury,  for  it  is  a  fundamental  principle  that 

"''  '  ■  the  right  of  trial  by  jury,  considered  as  an 
absolute  right,  does  not  extend  to  cases  of  equity  juris- 
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diction.  If  it  be  conceded  or  clearly  shown  that  a  case 
belongs  to  this  class,  the  trial  of  questions  involved  in 
it  belongs  to  the  court  itself,  no  matter  what  may  be 
its  importance  or  perplexity.  Barton  v.  BarbOur,  104 
U.  S.  133.  This  case  being  one  of  equitable  jurisdic- 
tion only,  the  court  was  not  bound  to  submit  any  issue 
of  fact  to  a  jury,  and,  having  done  so,  was  at  liberty 
to  disregard  the  verdict  and  ondings  of  the  jury,  either 
by  setting  them,  or  any  of  tbem,  aside,  or  by  letting 
them  stand,  and  allowing  them  more  or  less  weight  in 
its  £nal  hearing  and  decree  according  to  its  own  view 
of  the  evidence  in  the  cause.  Improvement  Co.  v. 
Bradbury,  132  U.  S.  509,  10  Sup.  Ct.  177.  So,  when 
the  court  below,  in  accordance  with  the  prayer  of  the 
petition,  ordered  an  issue  out  of  chancery  to  try  the 
issues,  the  verdict  was  only  advisory,  and  not  conclu- 
sive upon  the  court.  It  had  the  right  to  disregard  it, 
and  even  to  render  a  decree  contrary  to  it.  Watt  v, 
Starke,  101  U.  S.  247.  These  authorities  dispose  of 
the  assignments  of  error  which  look  to  the  result  of 
the  verdict  of  the  jury.  It  was  for  the  court  below 
alone  to  determine  its  force  and  effect,  and  this  court 
cannot  deny  its  right  to  disregard  it. 

Having  set  aside  the  verdict,  the  circuit  court  pro- 
ceeded to  consider  the  case,  and  dismissed  the  petition. 
This  was  in  accordance  with  rules  of  equity  procedure. 
A  similar  course  was  sustained  bv  the  supreme  court 
in  Kohn  v.  McNulta,  147  U.  S.  238,  13  Sup.  Ct.  298. 
It  is  alleged  as  error  that  the  court  dismissed  the  peti- 
tion upon  the  ground  that  the  negligence,  if  any,  caus- 
ing the  accident,  was  that  of  a  fellow  servant  of  the 
petitioner.  The  assignments  of  error  proceed  upon 
the  grounds  that  the  foreman  in  charge  of  the  wreck 
was  wholly  incompetent  for  the  performance  of  his 
duty  ;  that  the  appliances  used  were  defective,  and 
that  superior  officers  of  the  receiver  were  present  di- 
recting, in  whole  or  in  part  the  operations;  and  that  the 
foreman  in  charge  of  the  wreck  was  entirely  inefficient; 
and  that  in  no  event  was  he  the  fellow  servant  of 
petitioner.     As  this  is  an  appeal  in  equity,  we  must 
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examine  the  testimony,  which  is  spread  out  in  full  on 
the  record.  The  petitioner,  at  the  time  of  the  accident, 
Was  24  years  of  age.  He  had  been  in  the  employment 
of  the  receivers  one  month  as  a  section  hand,  and  had 
seen  service  before  on  railroads  for  two  months  and  a 
half.  The  wreck  occurred  about  two  miles  from  Crewe, 
where  he  was  employed,  and  he  was  ordered  by  his 
section  master  to  go  with  other  hands  to  the  wreck  to 
assist  in  clearing  the  track.  The  gang-  engaged  in  this 
work  was  made  up  of  hands  from  several  parts  of  the 
road,  who  were  under  the  direction  of  Bmmett  Hanna 
or  Ferrell.  This  man  was  the  adopted  son  of  Capt. 
B.  C.  Hanna,  who  was  wrecking  master,  and  was  his 
chief  assistant,  actingfor  him  in  bis  absence.  On  this 
day  the  elder  Hanna  was  engaged  on  another  part  of 
the  road.  The  evidence  shows  that  Emmett  Ferrell 
had  the  perfect  confidence  of  his  chief;  that,  notwith- 
standing his  youth  (he  was  either  22  or  23),  be  had  had 
large  experience;  and  he  enjoyed  among  the  railroad 
people  the  reputation  of  a  skillful  and  efficient  man  in 
charge  of  wrecks.  It  also  appears  from  the  evidence 
that  on  the  day  of  the  accident  he  was  in  full  charge, 
and  although  there  were  present  Sowers,  the  track 
supervisor.  Wells,  the  road  foreman  of  engines,  Sander- 
son, assistant  superintendent  of  the  motive  power,  and 
perhaps  other  officials,  none  of  them  assumed  charge  of 
the  wreck,  as  it  was  not  in  the  line  of  their  duties,  but 
left  everything  to  Ferrell.  Nor  does  the  preponderance 
of  the  evidence  lead  to  the  conclusion  that  the  appliances 
used  were  defective.  It  is  true  that  in  the  beginning' 
a  rope  used  at  the  derrick  broke,  but  oothihg  occurred 
as  the  result  of  it,  and,  the  rope  having  been  mended, 
or  another  substituted,  no  further  break  occurred.  The 
accident  probably  occurred  because,  the  cars  not  havioR- 
been  fastened  to  the  track,  there  was  too  much  weight 
upon  the  derrick,  and  a  lateral  strain.  These  caused  it 
to  upset  and  so  the  petitioner  was  hurt.  If  there  was 
negligence  in  this,  it  was  the  negligence  of  Gmmett 
Ferrell,  who  was  at  the  time  directing  the  operations, 
and  himself  assisting  in  arranging  the  blocks  to  the 


.y  Google 


Am  A  Bngr  FELLOW  SERVANTS  261 

RCas 

Plippin  V.  Kimball 

wheels  of  a  car.  These  blocks  were  not  regularly  pre- 
pared, but  were  made  of  fence  rails,  parts  or  cross-ties, 
and  wood  picked  up  on  the  track.  Evidence  was  offer- 
ed showing-  that  on  one  system  of  railways  wrecking 
cars  always  carried  blocks  prepared  for  and  suitable  to 
this  purpose.  But  there  is  no  evidence  of  a  custom  or 
usage  of  this  character;  nor  is  there  evidence  that  ordi- 
nary blocks,  obtained  as  those  were  on  this  occasion, 
do  not  serve  their  purpose.  It  must  be  remembered  that 
there  is  no  presumption  of  negligence  in  this  case 
against  the  defendant,  the  action  being  by  an  employee 
against  an  employer.  The  burden  is  on  the  petitioner. 
Railroad  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct. 
707.  So  the  case  really  turns  upon  the  point,  which 
controlled  the  circuit  court,  if  the  accident  was  the  re- 
sult of  negligence,  the  negligence  was  that  of  Emmett 
Ferrell;  and  the  question  is  was  he  the  fellow  servant 
of  the  petitioner?  He  was  the  foreman  or  acting  fore- 
man of  a  wreck  car  at  the  wreck.  His  posi-  ^^^  (w™u- 
tion  is  thus  explained  by  Mr.  Sanderson,  inUMrmHi 
who  seems   to   be    an    intelligent   witness ;  *^  i***"^ 

"He  is  a  boss  or  acting  foreman  at  that  time  in  charge 
of  a  gang  or  collection  of  men  who  may  have  been  gath- 
ered up  as  has  been  most  convenient;  exactly  the  same 
relative  position  as  a  section  foreman  or  car  foreman 
would  be  with  a  gang  working  under  him." 

In  determining  this  question  it  is  unnecessary  to  quote 
the  multitude  of  decisions  bearing  upon  it,  often  con- 
tradictory, and  frequently  obscure.  The  general  rule 
is  well  stated  in  a  note  to  Railway  Co.  v.  Smith,  8  C. 
C.  A.  670  (s.  c.  59  Fed.  993),  quoting  for  its  support 
many  authorities: 

"It  makes  no  difference  in  the  application  of  the 
rule  exempting  the  master  from  liability  for  injuries  to 
his  servants  for  the  acts  of  the  co-servants  that  the  one 
receiving  the  injury  is  inferior  in  grade  and  subject  to 
the  orders  of  the  one  by  whose  negligence  the  injury 
is  caused  if  both  are  engaged  in  the  same  general  busi- 
ness, accomplishing  one  and  the  same  general  purpose. ' ' 
We  held  in  Thorn  v.  Pittard,  8  U.  S.  App.  597,  10  C. 
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C.  A.  352.  and  62  Fed.  232,  that  section  men  and  labor- 
ers on  repair  trains,  being  engag^ed  in  the  common  pur- 
pose of  keeping  the  railroaxl  in  order.are  fellow  servants. 
In  Deavers  z:  Spencer,  25  U.  S.  App.  411,  17  C.  C.  A. 
215.  and  70  Fed.  480,  this  court  held  that  a  track  hand, 
who  was  injured  by  the  alleged  negligence  of  the  track 
foreman  while  he  was  working  on  a  railroad,  was  the  fel- 
low servant  of  the  foreman.and  could  not  recover  against 
the  receivers  for  the  injuries  he  had  suffered.  In  the 
circuit  court  of  appeals  of  the  Fifth  circuit — McGrath 
V.  Railway  Co.,  23  U.  S.  App.  86.  9  C.  C.  A.  133, 
and  60  Fed.  55S— it  was  held  that  "a  railroad  em- 
ployee, who  was  one  of  a  gang  of  men  employed  to  re- 
move a  wreck,  cannot  recover  from  the  company  for 
injuries  caused  by  the  negligence  of  the  wreck  master, 
who  has  charge  of  the  wrecking  car."  And  in  Rail- 
way Co.  V.  Rogers.  13  U.  S.  App.  547.60.  C.  A. 
403.  and  57  Fed.  378,  the  same  court  held  that  the  act- 
ing foreman  of  a  gang  of  laborers  engaged  in  repairing 
a  bridge  was  the  fellow  servant,  engaged  in  the  same 
employment,  with  a  member  of  the  gang  who  was  in- 
jured by  the  falling  of  a  piece  of  timber  during  the 
repairs  of  the  bridge.  Besides  this,  the  petitioner  is  a 
man  matured.  He  was  in  the  employment  of  the  re- 
ceivers as  a  section  hand  to  work  on  the  track.  He 
was  not  placed  in  a  position  of  undisclosed  danger;  but 
he  was  doing  work  whose  risks  were  obvious.  Neces- 
sarily he  assumed  those  risks  when  he  went  on  with 
his  work,  and  the  mere  happening  of  the  accident  can- 
not impute  negligence  to  his  employer,  Kobn  v. 
Mc  Nulta,  147  U.  S.  238,  13  Sup.  Ct.  298.  The  judg- 
ment of  the  circuit  court  is  affirmed. 
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{Supreme  Court  of  Michizait,  May  24,  iSgS.) 

Injury  to  Stock — Duty  to  Fence  Track.* — It  ie  not  the  dutj  of  rail- 
road companies  to  fence  their  tracks  at  points  used  for  the  shipmeat 
or  unloading  of  freig-ht,  and  this  exemption  is  not  limited  to  regular 
stations. 

Findings  and  Evidance. — Plaintiff  cannot  complain  because  the  jury 
were  permitted  to  find  that  the  point  where  the  stock  was  killed  was 
a  loading  point,  such  fact  clearly  appearing  from  the  evidence. 

Contributory  Negligence. — In  such  action  it  was  not  error  to  per- 
mit the  jury  to  consider  the  qaestion  of  contributory  negligence,  it 
having  appeared  from  the  evidence  that  it  was  not  the  duty  of  the 
company  to  fence  at  such  point,  and  plaintiff  having  alleged  negli- 
gence in  the  management  of  the  train. 

Prejudice  against  Railroads — Charge. — Plaintiff  cannot  complain 
because  the  court  cautioned  the  jury  against  a  popular  prejudice 
against  railroads,  such  caution  having  been  coupled  with  an  in- 
junction to  decide  impartially. 

Error  by  plaintifF  to  Manistee  county  circuit  court. 
Afflrmed. 

Smurthwaite  &  Fowler,  for  appellant. 
T.J.  Ramsdell,  for  appellee. 

Hooker,  J.  The  plaintiflF's  action  was  brought  to  re- 
cover damages  for  the  alleg-ed  neg^Hg-ent  killing'  of  three 
colts,  which  were  run  over  by  the  defendant's  train. 
These  colts  were  pastured  upon  premises  of  «„»«■« 
the  plaintiff  which -were  not  fenced.andthey 
strayed  from  these  premises  into  the  adjoining'  woods, 
and  found  their  way,  across  lands  of  other  proprietors, 
to  the  defendant's  railway,  which  was  not  fenced  at 
the  place  where  the  colts  approached  it.  They  went 
upon  the  track,  and  were  run  down  and  killed.  It 
was  the  claim  of  the  defendant  that  it  was  not  required 

"See  note  at  end  of  case. 
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to  feace  its  track  at  this  place,  for  the  reason  that  it 
was  used  as  a  storing-  and  loading*  place  for  ties,  logs, 
and  other  forest  products,  which  constituted  the  prin- 
cipal traffic  of  the  road,  the  country  being  comparatively 
new.  It  is  conceded  that  this  was  not  a  stopping- 
place  for  passenger  trains.  The  testimony  of  the  civil 
eng-ineer  shows  that  from  the  station  grounds  at 
Copemish  the  track  is  fenced  for  about  a  mile  and 
a  half  south,  and  nearly  to  the  point  where  the 
colts  were  killed.  From  that  point  there  is  a 
stretch  of  about  eight  miles  to  a  place  called  "Manistee 
Crossing,"  or  beyond,  that  there  is  no  fence.  At  a 
distance  of  the  length  of  -54  rails  south  of  the  place 
where  the  colts  were  killed  there  is  a  switch  for  a  side 
track,  which  runs  north  27  rails  or  more.  This 
switch,  and  the  main  track  north  from  the  switch  to- 
wards the  place  where  the  colts  were  killed,  and  in- 
cluding the  place  at  which  they  entered  upon  the  rigfht 
of  way,  were  used  as  a  piling  and  loading-  gTound  for 
forest  products,  and  skids  were  constructed  there  to 
facilitate  such  loadingf.  There  are  other  such  places, 
and  the  engineer  testified  that  the  company  was  in  the 
habit  of  making  them  for  persons  who  have  timbered 
lands  along  the  line  of  road,  which  the  company 
wishes  to  reach,  and  that  it  would  not  be  feasible  to  do 
this  if  a  fence  were  to  be  placed  along  the  way  at  such 
points.  It  appears  that  the  land  adjoining  the  road,  at 
the  point  in  question,  was  owned  by  the  Bulkley  & 
Douglass  Lumber  Company,  but  that  the  railroad  com- 
pany bought  ties  there  from  one  Wooliver,  and  that  the 
State  Lumber  Company  shipped  some  forest  products 
from  that  point.  Wooliver  obtained  the  ties  for  the 
Bulkley  &  Douglass  Lumber  Company,  It  does  not 
app;ir  where  the  State  Lumber  Compiny  obtained  the 
products  shipped  by  it. 

We  think  that  the  evidence  fairly  shows  that  the 
skidways  and  switch  were  placed  there  for  the  mutual 
convenience  of  the  defendant  and  the  Bulkley  &  Doug- 
lass Lumber  Company,  which  owned  a  large  tract  of 
timbered  lands  at  that  point,  and  that  it  had    no  other 
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use.  except,  possibly,  when  one  or  more  persons  may 
have  been  permitted  to  draw  products  acrosstheBulk- 
ley  &  Douglass  lands  for  shipment  from  this  switch. 
We  find  nothing:  to  indicate  that  the  general  public  had 
access  to  this  place,  though  it  does  not  appear  that 
they  were  forbidden.  The  learned  circuit  judgfe  per- 
mitted the  jury  to  find  that  this  was  a  bona  fide  sbip- 
pinff  point  upon  defendant's  road  necessary  to  its  con- 
venience and  that  of  the    public. 

The  courts  generally  hold  that  statutes  requiring^ 
railroad  companies  to  fence  their  railways  are  not  ap- 
plicable to  such  portions  of  the  roads  as  are  devoted 
to  the  shipment  or  unloading'  of  freight,  or 
the  taking  on  or  discharging  of  passengers,  ^Vw'i'fti^'" 
and  this  exemption  is  not  limited  to  regular  Tmt 
stations.  It  includes  flag  stations,  and  it 
extends  to  yards  and  switches,  and  so  much  of  the 
main  track  contiguous  thereto  as  is  necessary  to  the 
safe,  expeditious,  and  convenient  handling  of  cars  to  be 
switched  or  handled  at  such  point.  A  discussion  of 
this  subject,  with  numerous  authorities,  will  be  found 
in  Elliott  on  Railways,  at  section  1194.  Several  cases 
in  our  own  state  recognize  the  doctrine.  Thus,  in 
Schneekloth  v.  Railway  Co.  (Mich.)  65  N.  W.  663,  a 
triangular  piece  of  ground  at  the  intersection  of  two 
country  highways  was  exempted  from  fences  and  cattle 
guards,  although  there  was  no  building  there,  nor  any 
agent,  and  trains  stopped  there  merely  when  they  had 
passengers  or  freight  to  deliver  or  when  some  one  dis- 
played a  signal  erected  for  the  purpose.  The  traffic 
at  that  place  was  probably  much  less  than  in  the  pres- 
ent case,  and  it  does  not  even  appear  that  there  was  a 
switch.  In  the  case  of  McDonald  v.  Railway  Co. 
(Mich.)  71  N.  W.  859,  a  spur  track  was  built  at  a  point 
remote  from  a  station.  This  spur  extended  two  miles 
to  the  plant  of  a  concern  engaged  in  the  manufacture  of 
lime,  and  a  part  of  this  switch  was  used  for  switching 
passenger  trains  at  times  and  was  not  fenced.  The 
conrt  held  that,  although  there  was  no  public  station 
there,  the  keeping  open  of  this  switch  was  necessary 
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for  the  convenience  of  the  public,  and  there  was  no 
obligation  to  fence  it.  See,  also,  Rabldon  v.  Railway 
Co.  (Mich.)  73  N.  W.  386. 

The  evidence  indicates  that  this  railroad  runs  throug-h 
a  new  and  heavily  timbered  couatry,in  which  the  prin  ci- 
pal  industries  relate  to  the  removal  of  the  timber.  Upon 
these  the  railroad  is  largely  dependent  for  its  business. 
We  may  take  judicial  notice  that  landed  proprietors 
will  seek  the  shortest  possible  route  to  the  railroad 
with  their  products,  and  it  is  probable  that  it  will  be 
mutually  beneficial  for  the  railroad  company  to  accept 
such  freight  upon  the  premises  of  larije  operators, 
where  this  is  feasible,  as  is  done  by  all  roads,  where 
manufacturing  industries  justify  it.  We  do  not  find  it 
necessary  to  say  that  a  railroad  company  may  safelj' 
omit  to  fence  wherever  they  can  find  a  little  freight  to 
be  shipped. 

In  this  case  the  jury  was  permitted  to  find.and  we  think 
that  the  evidence  clearly  showed,  that  this  loading  place 
was  one  fully  justified  by  the  conditions,  and  the  court 
might  properly  have  so  instructed  the  jury. 
r.S'""^*''"  He  did  not,  however,  and  even  left  the 
question  of  good  faith  to  the  jury,  which 
we  think  was  unnecessary  under  the  proof,  but  not  inju- 
rious to  the  plaintiff. 

Inasmuch  as  the  court  might  have  charged  the  jury 

that  this  shipping  point  was  not  required  to  be  fenced, 

the  question  of  contributory  negligence  is  entitled   to 

consideration,   in  connection   with  the  claim 

?.M?.*"""*'"'  that  the  train   was   negligently   managed. 

The  court  left  this  question  to  the  jury,  be-  • 
cause,  as  he  told  the  jury,  there  was  testimony  tending 
to  show  that  the  habit  of  horses  was  such  that  they 
would  not  be  likely  to  attempt  to  pass  from  a  cleared  lot 
into  or  through  the  woods.  We  think  the  course  taken 
was  as  favorable  to  the  plaintiff  as  he  had  a  right  to 
ask.  The  same  may  be  said  of  the  instructions  in  rela- 
tion to  the  claim  that  the  killing  of  the  colts  was  wan- 
ton. 

The   jndge   cautioned   the  jury  against  a  popular 
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prejudice  against   railroads.     We  are  not  prepared  to 
say  that  such  caution  was  improper.     It  was  coupled 
with  an  injunction  to  be  impartial  and  to  de- 
cide justly.     We  think  the  matter  was  with-  JS^^"" 
in  the  discretion  of  the  circuit  judg'e.  and  «k*ftw- 
that  there  was  no  just  cause  to  complain  of 
what  was  said  in  this  connection.     The  judgment  i& 
affirmed.     The  other  justices  concurred. 


Duty  to  Fence  at  Switches  and  Sidings. —  A  company  is  not 
required  aader  Ind.  Rev.  St.  1B81,  §  4031,  to  fence  Its  track  at  places 
where  it  would  interfere  with  the  operation  of  the  road  or  the  trans- 
action of  its  business,  or  where  it  would  interfere  with  the  public  in 
doing  bnsiness  with  the  company,  or  where  it  would  Imperil  the 
lives  of  the  company's  employees,  such  as  at  switches  where  freight 
is  loaded  and  unloaded.  Evansville  &  T.  H.  R.  Co.  v.  Willis,  19  Am. 
&  Rng.  R.  Cas.  565,  93  lad.  5«7. 

Or  where  a  side  track  is  laid  alongside  of  a  ^raiu  elevator.  Lake 
Brie  &  W.  K.  Co.  v.  Kneadle.  19  A.m.  &  Hag.  R.  Can.  568,  94  Ind.  454. 

But  side  tracks  not  at  stations  or  depots,  and  such  parts  of  side 
tracks  as  do  not  constitute  a  part  of  the  depot  yard,  may  well  he 
held  to  be  within  the  statute.  Chicago,  B.  &  Q.  R.  Co.  v.  Hana,  111 
III.  114. 

A  company  is  not  required  to  fence  so  much  of  its  switch  grounds 
as  are  necessarj  to  remain  open  for  the  use  of  the  public  and  the 
necessary  transaction  of  business  at  its  depot;  and  as  to  what  is 
necessary  is  not  left  to  the  arbitrary  judgment  of  the  company,  but 
is  a  question  for  the  courts.  Vanderworker  v.  Missouri  Pac.  R.  Co., 
51  Mo.  App.  166. 

Where,  from  the  agreed  statement  of  facts  in  a  case, 'it  is  made  to 
appear  that  the  corporate  limits  of  a  city,  with  buildings  thereon, 
extend  along  one  side  of  the  various  sidetracks  of  a  railway,  the 
land  on  the  other  side  not  being  platted;  that  the  side  tracks  thns 
established  were  necessary  and  proper  for  the  transaction  of  the 
business  of  the  railway,  and  that  it  would  be  inconvenient  and 
unsafe  to  the  employees  of  the  company  if  a  cattle-guard  and  fence 
were  erected — the  company  is  not  required  to  fence  its  tracks  at  that 
point,  and  will  not  be  liable  for  stock  killed  by  its  engines  and 
cars  at  that  place  unless  guilty  of  negligence.  Chicago,  B.  &  Q. 
K.  Co.  V.  Uogan,  27  Neb.  801,  43  N.  W.  Rep.  1148. 

Where  a  company  had  a  switch  outside  the  limits  of  an  uiiiucor- 
porated  village,  but  adjacent  to  the  same,  and  in  this  locality  there 
was  a  warehouse  and  a  store,  and  it  was  used  by  the  public  as  much 
as  any  portion  of  the  village,  and  the  switch  was  so  located  that  it 
could  not  be  reached  by  teams  for  loading  and  unloading  if  there 
was  a  fence  erected  there,  the  facts  were  sufficient  to  justify  the 
inference  that  the  place  was  ground  open  to  the  public,  where  a 
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fence  was  not  reqaired.  Toledo,  W.  &  W.  R.  Co.  v.  Chapin,  66  111. 
504. 

While  a  railroad  cotnpanj  ia  under  no  obligration  to  fence  its 
depot  and  station  grounds  in  order  to  protect  itself  from  liabilit j 
for  stock  killed,  such  is  not  the  case  where  it  has  a  switch  merely, 
unless  the  same  is  upon  or  a  part  of  a  station  ground  ;  and  the  onus 
\%  upon  the  company  to  show  this.  Comstock  v.  Des  Moines  Valley 
R.  Co.,  32  Iowa  376,  10  Am.  Ry.  Rep.  23. 

The  exception  cannot  be  extended  to  a  siding  used  merely  for  the 
loading"  of  ties,  wood,  and  piling  purchased  by  the  company  (there 
being  no  testimony  tending  to  show  the  amount  of  such  business), 
and  for  the  passing  of  trains,  at  a  point  where  no  depot  is  main- 
tained, no  employee  stationed,  and  where  persons  desiring  to  take 
passage  are  obliged  to  flag  the  trains  themselves.  Hurt  v.  St.  Paul, 
M.  Sl  M.  R.  Co.,  39  Minn.  485,  40  N.  W.  Rep.  613, 

Where  a  switch  extends  along  the  main  track  through  an  open 
prairie,  it  is  as  necessary  and  practicable  to  have  the  road  fenced 
as  at  any  other  point.  Russell  v.  Hannibal  &  St.  J.  R.  Co.,  26  Mo. 
App.  368. 

The  duty  of  a  company  to  fence,  under  Mo.  Rev.  St.  %  809,  applies 
to  grounds  used  for  switching  purposes,  used  in  connection  with 
the  depot  or  station,  if  the  company  could  maintain  fences  and 
cattle-guards  without  interference  with  its  business  or  inconvenience 
to  the  public.    Chouteau  v.  Hannibal  &.  St.  J.  R.  Co.,  28  Mo.  App. 


Cleveland,  C.  C.  &  St.  L.  Ry.  Co. 


(  Supreme  Court  of  Illinois,  June  iS,  189S.) 

Fires  Set  by  Engines— Contributory  Negligence.*— Under  the  law 
of  Illinois  a  person  owning  lands  adjoining  the  right  of  way  of  a 
railroad  company  is   under   no   obligation   to   remove   combustible 

matter  from  his  land  in  order  to  prevent  fires  from  being  started 
thereon  by  sparks  from  locomotives,  his  failure  to  do  so  not  cotl~ 
etituting  contributory  negligence. 

Appeal. — Where  a  question  as  to  the  measure  of  damages  is  not 
raised  in  the  trial  court,  it  cannot  be  considered  upon  appeal. 

Appeal  by  defendant  from  Fourth  district  appellate 
court.     A^rmed. 

C.  S.  Conger,  for  appellant. 

Bradbury  &  MacHfttton  and  Parker  &  Crovjley,  for 
appellee. 
•See  note  at  end  of  case. 


.y  Google 


Am  A  Eng:  FIRES  SET  3Y  ENGINES  269 

RCas 

Cleveland,  etc.,  Ry.  Co.  v.  Stephens 

Wilkin,  J.  This  case  was  beg-un  in  the  circuit  court 
of  Crawford  county  by  appellee  ag'aitist  appellant  to 
recover  damag'es  alleged  to  have  been  done  ^^ 

to  bis  orchard,  fences,  gfrass,  etc.,  by  fire 
set  out  by  the  locomotive  engine  of  defendant.  The 
declaration  is  in  case,  containing  several  counts,  alleg- 
ing, in  substance,  that  the  plaintiff  was  the  owner  of 
land  abutting  upon  the  right  of  way  of  defendant ;  that 
through  the  carelessneas  and  negligence  of  defendant 
its  engines  threw  out  sparks  and  set  fire  to  combustible 
matter  on  the  plaintiff's  land,  which  burned  and  de- 
stroyed certain  property  owned  by  and  belonging  to 
plaintiff,  consisting  of  400  bearing  trees,  17  acres  of 
clover,  20  acres  of  timothy,  400  rails  in  fence,  and  75 
loads  of  manure  spread  upon  the  ground.  Other  counts 
alleged  that  defendant  suffered  combustible  matter  to 
accumulate  on  its  right  of  way ;  that  fires  from  its  en- 
gines ignited  this  matter,  and  spread  upon  plaintiff's 
land,  causing  damage,  as  set  forth  in  the  preceding 
counts.  There  was  a  trial  by  jury,  and  verdict  was 
rendered  for  plaintiff  for  SI, 500,  upon  which  judgment 
was  entered.  The  defendant  appealed  to  the  appellate 
court  for  the  Fourth  district,  where  the  judgment  of 
the  circuit  court  was  affirmed,  and  it  now  brings  the 
case  to  this  court. 

The  appellant  recognizes  the  rule  that  all  contro- 
verted questions  of  fact  have  been  settled  adversely  to 
it,  and  relies  solely  upon  alleged  errors  of  law  in  the 
giving  and  refusing  of  instructions  upon  the  trial.  The 
court  instructed  the  jury,  at  the  instance  of  the  plaintiff, 
that  "it  is  no  defense  that  plaintiff  used  his  premises 
in  the  same  manner,  and  used  no  more  caution  in  the 
manner  of  use  of  his  lands  than  he  would  have  done  if 
no  railroad  had  run  through  such  premises. "  It  refused 
to  give  three  instructions  asked  by  the  defendant,  to 
the  effect  that,  if  the  plaintiff  had  contributed  to  the 
injury  sued  for  by  negligently  allowing  dry  grass  to 
remain  in  his  orchard,  he  could  not  recover.  The  giv- 
ing of  the  foregoing  instruction  on  behalf  of  the  plaintiff, 
and  the  refusal  of  those  asked  by  the  defendant,  it  is 
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insisted,  was  error.  This  contention  is  based  upon  the 
assumption  that  it  was  the  duty  of  the  plaintiff  to  keep 
his  premises  adjoininjr  the  rig-htof  way  free  from  com- 
bustible matter,  in  order  that  fire  which  mig'ht  be  set 
out  by  the  locomotive  eng-ines  of  the  defendant  could 
not  spread,  and  that,  if  he  failed  to  do  so,  he  could  not 
recover  any  damage  for  injury  occasioned  by  the  spread- 
ing- of  such  fire.  The  position  is  contrary  to  the  plain 
provisions  of  our  statute.  Section  1  of  the  act  of  1869, 
relatinj?  to  fires  caused  by  locomotives  (Rev,  St.  1874, 
p.  814),  is  as  follows  :  "That  in  all  actions  against  any 
person  or  incorporated  company  for  the  recovery  of 
damag^es  on  account  of  any  injury  to  any  property, 
whether  real  or  personal,  occasioned  by  fire  communi- 
cated by  any  locomotive  engine  while  upon  or  passing- 
along  any  railroad  in  this  state,  the  fact  that  such  fire 
was  so  communicated  shall  be  taken  as  full  prima 
facie  evidence  to  charge  with  negligence  the  corpora- 
tion or  person  or  persons  who  shall,  at  the  time  of  such 
injury  by  fire,  be  in  the  use  and  occupation  of  such 
rai]r(^,  either  as  owners,  lessees  or  mortgagees,  and 
also  those  who  shall  at  such  time  have  the  care  and 
management  of  such  engine  ;  and  it  shall  not,  in  any 
case,  be  considered  as  negligence  on  the  part  of  the 
owner  or  occupant  of  the  property  injured  that  he  has 
used  the  same  in  the  manner,  or  permitted  the  same  to 
be  used  or  remain  in  the  condition,  it  would  have  been 
used  or  remained  had  no  railroad  passed  through  or 
near  the  property  so  injured,  except  in  cases  of  injury 
to  personal  property  which  shall  be  at  the  time  upon 
the  property  occupied  by  such  railroad. ' '  Without 
wholly  ignoring  the  letter  and  spirit  of  this  statute, 
it  cannot  be  said  that  the  owner  of  land  adjacent  to 
a  railroad  right  of  way  and  track  is  bound  to  keep  his 
premises  free  from  combustible  matter  in  order  to 
avoid  the  spread  of  fire  negligently  set  by  locomotive 
engines.  Prior  to  the  passage  of  this  statute,  it  had 
been  held  by  a  divided  court  that  such  duty  was  im- 
posed upon  a  property  owner  by  the  law.  It  was  evi- 
dently the  purpose  of  the  legislature,  in  the  passage 
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of  that  part  of  the  foregoiag-  section  which  says,  "and 
it  shall  not,  in  any  case,  be  considered  as  negfligence 
on  the  part  of  the  owner  or  occupant  of  the  property 
injured  that  he  has  used  the  same  in  the  manner,  or 
permitted  the  same  to  be  used  or  remain  in  the  condi- 
tion, it  would  have  been  used  or  remained  had  no  rail- 
road passed  through  or  near  the  property  so  injured," 
to  change  the  rule  theretofore  anaounced  in  those  cases. 
The  contention  that  the  cases  of  Railway  Co,  v. 
Larmon.  67  111.  68,  and  Railway  Co.  v.  Maxfield,  72 
111.  95  (decided  since  the  act  of  1869).  are  to  the  same 
effect  as  the  previous  decision,  is  a  misapprehension. 
In  the  Larmon  Case,  the  court,  being  then  authorized 
to  review  the  facts,  found  that  the  railroad  company 
had  been  guilty  of  no  negligence  whatever  in  the  equip- 
ment of  its  engine.  On  the  question  as  to  whether  the 
engineer  in  charge  was  competent,  and  had  used 
proper  skill  and  diligence  in  handling  his  engine,  the 
evidence  was  conflicting,  and  it  was  held  that  an  instruc* 
tion  on  that  branch  of  the  case  was  erroneous,  as 
making  railroad  companies -insurers  against  accidents 
by  fire.  There  is  nothing  in  the  decision  of  that  case, 
or  the  one  following  it  in  72  111.  95,  which  attempts  to 
discuss  or  decide  the  question  of  contributory  negligence 
on  the  part  of  the  property  holder.  The  language, 
"The  party  who  erects  his  building  on  or  near  the 
track  knows  the  danger  incident  to  the  use  of  steam 
as  a  locomotive  power,  and  must  be  held  to  assume 
some  of  the  hazard  connected  with  its  use  on  these 
great  thoroughfares,"  was  mere  argument,  and  wholly 
unnecessary  to  the  decision  of  the  case  ;  but  it  cannot 
be  fairly  contended  that  it  means  that  a  property 
owner  so  erecting  his  building  assumes  the  hazard  of 
the  negligent  or  wrongful  act  of  those  using  steam  as 
a  locomotive  power,  so  that  he  cannot  recover  damages 
occasioned  by  such  wrongful  or  negligent  act.  In  the 
absence  of  statutory  provision,  the  weight 
of  authority  and  sound  reasonine  is  that  a  iimirtt»8«. 
person  owning  lands  adjoining  the  right  ot  itttj  i»iiipi«. 
way  of  a  railroad  company  "has  a  right  to 
presume  that  the  company  will  not  be  guilty  of  negl  i- 
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gretice,  and  is  not  bound  to  remove  dry  and  combustible 
matter  from  his  land  in  anticipation  of  probable  naglx- 
geuce  on  the  part  of  the  company.  He  has  a  rig-ht  to 
use  bis  property  in  the  ordinary  and  usual  way,  and  so 
long:  as  he  does  so  he  will  not  be  deemed  guilty  of 
contributory  nee-li^ence."  3  Elliott,  R.  R.  §  1238, 
and  cases  cited.  It  is  difficult  to  perceive  upon  what 
principle  it  can  be  held  that  one  cultivating  land 
adjoining^  a  railroad  right  of  way  is  bound  to  be  to  the 
expense  of  keeping  it  free  from  dry  grass,  stubble,  or 
other  combustible  matter.  He  owes  no  such  duty  to 
individual  adjoining  owners  nor  to  the  public.  There 
can  be  no  negligence  in  the  failure  to  do  that  which 
there  is  no  duty  to  do.  He  can  only  recover  damages 
occasioned  by  the  railroad  company  through  its  negli- 
gence. It  cannot  be  seriously  contended  that  he  is 
bound  to  presume  it  will  be  negligent,  or,  even  if  he  is, 
that  he  must  abandon  the  ordinary  use  of  his  land,  or 
expend  labor  and  money  to  protect  himself  against 
such  negligent  act. 

It  is  claimed   that  the  true   measure  of   plaintiff's 
damages  is  the  difference  in  the  value  of  the  real  estate 
before  and  after  the  fire,  which  was  not  applied  to  the 
case  on  the  trial.     That  question  was  not 
'   "  raised    in  the  circuit  court,  and   cannot  be 

raised  here.  Other  errors  assigned  are  properly  dis- 
posed of  by  the  appellate  court.  Its  judgment  will  ac- 
cordingly be  affirmed.     Judgment  affirmed. 


NOTE. 

Fires  Bet  by  Engines — Combustibles  Near  Right  of  Way— Con^ 
tributory  Negligence.— See  Mathews  v.  St.  IxiuU  &  S.  F.  R.  Co.,  61 
Am.  &  Eng-  K-  Gas.  432,  and  noUs.  p.  459,  121  Mo.  298. 

A  landowner  is  not  g'liilty  of  contributory  neglig'ence  where  he 
fails  to  keep  his  adjoining-  land  and  rig-ht  of  way  free  from  combus- 
tible materials,  as  it  is  not  hia  duty  to  do  so.  Pittsburg^h,  C.  &  St. 
L.  R.  Co.  V.  Jones,  II  Am.  &  Ens:.  R.  Cas.  76,  86  Ind.  496,  44  Am. 
Rep.  334  ;  Richmond  &  D.  R.  Co.  v.  Medley,  7  Am.  &  Gn^.  R.  Cas. 
493,  75  Va.  499  ;  Erd  v.  Cbicago  A  N.  W.  R.  Co.,  41  Wis.  65, 

He  may  cultivate,  build  upon,  and  use  his  lands,  or  leave  them  in 
a  state  of  nature,  as  he  may  see  proper,  and  wilt  take  upon  himself 
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no  other  riska  than  such  as  are  iacident  to  the  operation  of  the 
road  with  proper  care  bj  tbe  companj,  and  will,  nevertheless,  be 
entitled  to  damag'es  for  injuries  bj  £res  arising'  from  the  neglig'ence 
of  the  company  in  the  construction  or  management  of  its  locomo- 
tives, or  in  the  condition  in  which  its  track  is  saffered  to  remain. 
Delaware,  L.  &  W.  R.  Co.  v.  Salmon,  39  N.  J.  L.  299,  14  Am.  Ry 
Rep.  226. 

Acquisition  of  land  for  the  purposes  of  a  railroad  does  not  em- 
barrass the  right  of  the  owner  of  adjoining'  lands  not  taken,  in  the 
freest  nse  of  them  in  any  lawful  business,  nor  expose  him  to  tie 
chargred  with  contributory  neg'lig'ence  if  his  property  of  an  inflam- 
mable nature,  necessarily  and  carefully  used  in  the  course  of  such 
business,  is  set  afire  by  sparks  from  a  defective  or  unskilfully 
manaffed  locomotive.  Kalbfleiscfa  v.  Long;  Island  R.  Co..  29  Am.  A 
Eag.  R.  Cas.  179,  102  N.  Y.  S20.  7  N.  E.  Rep.  5S7,  2  N.  Y.  S.  R.  473, 
55  Am.  Hep.  832. 

PlaintiflF  is  not  t>ound  to  clear  the  ground  aronnd  his  wood  pile,  of 
combustible  material.  Northern  Pac.  R.  Co.  t/.  Lewis,  51  Fed.  Rep. 
658,  7  U.  S.  App.  254,  2  C.  C.  A.  446. 

It  is  not  necessarily  contributory  neg'ligence,  as  a  matter  of  law, 
for  the  plaintiff  to  allow  dry  limbs,  brush,  g'rass,  and  other  combus- 
tible matter  to  accumulate  on  his  premises  adjacent  to  a  railroad, 
so  as  to  bar  him  of  a  recovery  if  such  accumulation  contributes  to  a 
Qre  started  by  the  company  ;  but  whether  it  is  contributory  negli- 
gence is  a  question  for  the  jury.  Bevier  v.  Delaware  &  H.  Canal 
Co.,  13  Hun  (N.  Y.)  254 ;  Pittsburgh,  C.  A  St.  L.  R.  Co.  v.  Hixon.  8 
Am.  ft  Eng.  R.  Cas.  717,  79Ind.  Ill;  Philadelphia  ft  R.  R.  Co.  v. 
Schultz,  2  Am.  ft  Rag.  R.  Caa.  271,  93  Pa.  St.  341 ;  Jaffrey  v.  To- 
ronto, G.  &  B.  R.  Co.,  23  U.  C.  C.  P.  553. 

In  an  action  against  a  railway  company  for  neg'lig'ently  allowing 
their  land  adjoining  the  track  to  remain  covered  with  brushwood, 
etc.,  whereby  cinders  from  the  locomotive  fell  thereon  and  caused 
a  fire,  which  extended  to  the  plaintiff's  land,  it  was  shown  that  the 
railway  fence  in  which  the  fire  originated  was  a  brush  fence,  the 
line  having'  been  recently  built  through  a  new  country.  The  plain- 
tiff had  lieen  employed  by  the  defendants  to  cut  down  the  trees  on  his 
own  land  within  100  feet  of  the  centre  of  the  track,  under  the  C.  S. 
C.  c.  66,  ^  4,  and  he  had  felled  them  lengthwise  with  the  track  and 
left  them  there.  Held,  that  under  the  circumstances  the  plaintiff 
was  not  guilty  of  contributory  negligence  in  having  left  the  trees 
felled  by  him  on  his  own  land.  Holmes  v.  Midland  R.  Co.,  35  U.  C. 
Q.  B.  253. 

The  owner  of  land  through  which  a  railroad  rnns  is  not  under 
any  obligation  to  keep  the'  grass  cut  on  the  right  of  way,  nor  to  re- 
move dry  g'rass  and  other  combustibles  from  the  right  of  way  or 
from  his  adjoining  land.  Pittsburg.  C.  ft  St.  L.  R.  Co.  v.  Jones,  11 
Am.  ft  Kng.  R.  Cas.  76,  86  Ind.  4%,  44  Am.  Rep.  334  ;  Patton  v.  St. 
Louis  4  S.  F.  K.  Co.,  23  Am.  ft  Bng.  H.  Cas.  364,  87  Mo.  117  ;  Hous- 
ton ft  T.  C.  R.  Cd.  zi.  McDonough,  1  Tex.  App.   (Civ.  Cas.)  354. 

Where  a  landowner  stacks  hay  near  a  railroad  track  it  is  not  con- 
tributory negligence  for  him  to  fail  to  burn  the  grass  from  the  land 
between  the  hay  and  the  track.  Louisville,  N.  A.  ft  C.  R.  Co.  v. 
Hart,  119  Ind.  273,  21  N.  E.  Rep.  753. 

Where  a  fire  is  started  on  a  company's  right  of  way,  and  is  driven 
by  a  high  wind  across  an  intervening  farm  before  it  reaches  plaia- 
11  (  NS)  A  ft  E  R  Cas— 13 
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tiff'a,  he  is  not  prevented  from  recovering-  by  having-  suffered  dry- 
grass  and  other  combustible  matter  to  remain  on  hia  land.  Palmer 
V.  Missouri  Pac.  K.  Co.,  76  Mo.  217.. 

Persona  occupying  farms  along:  railroads  are  entitled  to  cultivate 
and  use  them  in  the  manner  customary  among'  farmers,  and  may 
recover  for  damages  caused  by  fire  resulting  from  the  negligence 
of  a  railway  company,  although  they  have  not  plowed  the  dry 
g-rown  grass,  or  taken  other  like  unusual  means  to  guard  against 
such  oeg-ligence,  Snyder  v.  Pittsburg,  C.  4  St.  L.  R.  Co.,  11  W. 
Va.  14,  18  Am.  Ky.  Rep.  154. 

To  permit  dry  grass  and  stubble  to  accumulate  on  plaintiff's 
land,  or  on  land  between  hia  and  a  railroad,  is  not  negligence  perse. 
Louisville,  N.  A.  St  C.  R.  Co.  v.  Krinuing,  87  Ind.  351  ;  Chicago, 
St.  L.  &  P.  H.  Co.  V.  Burger,  124  Ind.  275,  24  N.  E.  Rep.  981  ;  Flyoa 
V.  San  Francisco  &  S.  J.  R.  Co.,  40  Cal.  14. 

Persons  occupying  farms  along  a  railroad  may  cultivate  aad  use 
them  in  the  manner  customary  among  farmers,  and  may  recover 
for  damages  by  fire  resulting  from  the  negligence  of  the  railway 
company,  although  they  have  not  plowed  up  stubble  or  taken  other 
like  unusual  means  to  guard  against  the  negligence  of  the  company. 
Houston  &  T.  C,  R.  Co.  v.  McDonough,  1  Tex.  App.  (Civ.  Cas.)  354. 
Kellogg  V.  Chicago  4  N.  W.  R.  Co.,  26  Wis.  223,  2  Am.  Ry.  Rep.  483. 

A  person  awning  land  contiguous  to  a  railroad  is  not  obliged  to 
keep  the  leaves  falling  from  his  trees  from  being  carried  by  the 
wind  to  such  railroad,  nor  to  keep  his  landa  clear  of  leaves  and 
combustible  matter ;  nor,  on  failure  to  perform  such  acts,  does  he 
become  contributory  to  the  production  of  a  fire  originating  in  the 
carelessness,  on  its  own  land,  of  the  railroad  company.  Salmon  v. 
Delaware,  L.  &  W.  R.  Co..  38  N.  J.  L.  5,  39  N.  J.  L.  299, 13  Am.  By. 
Rep.  14. 

The  fact  that  plaintiff  allowed  refuse  combustible  material  to 
accumulate  around  his  saw  mill  in  near  proximity  to  a  logginff  rail- 
road is  not  contributory  negligence.  He  had  a  right  to  use  such 
material  to  fill  up  waste  and  low  places  about  tbe  mill,  juatashe 
was  accustomed  to  do  before  the  railroad  was  built.  Kendrick  v. 
Towle,  60  Mich.  363.  1  Am.  St.  Hep.  526,  27  N.  W.  Rep.  567. 

The  owner  of  land  adjacent  to  a  railroad  track  having  stacksof 
straw  and  oats  upon  his  premises  is  not  guilty  of  contributory  neg- 
ligence because  he  permits  grass  to  grow  up  around  the  stacks, 
which  may,  when  dry,  communicate  fire.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Fields,  2  Tei.  App.  (Civ.  Gas.)  700. 

A  farmer  is  not  guilty  of  negligence  in  stacking  wheat  in  a  field 
abutting  on  a  railroad,  and  leaving  the  stubble  on  the  gronad, 
where  it  is  destroyed  by  fire,  communicated  from  a  passing  engine 
to  dry  grass  on  the  right  of  way,  and  thence  through  the  stubble  to 
the  wheat.     Bass  v.  Chicago,  B.  8l  Q.  R.  Co.,  28  111.  9. 

Plaintiff  piled  his  wood  near  a  railroad,  and  cleared  the  brush  aad 
other  combustible  material  away  between  his  wood  and  the  track. 
Sparks  from  a  locomotive  set  fire  to  dead  grass  along  the  track,  and 
burned  beyond  plaintiff's  wood,  and  then  back  to  it  through  under- 
brush. Heldt  that  the  plaintiff  was  not  guilty  of  contributory  neg^- 
ligence  in  not  clearing  the  grounds  back  of  the  wood.  Northern 
Fac.  R.  Co.  V.  Lewis.  56  Am.  &  Eng.  R.  Cas.  86,  7  U.  S.  App.  254,  51 
Fed.  Rep.  658,  2  C.  C.  A.  446. 
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The  abutting  landowner  has  an  eqaal  duty  with  the  company  to 
keep  combuatibles,  such  as  dry  grais,  etc.,  clear«d  away  from  bis 
lands  adjoiniagariebt  of  way.  Obio  &  M.  R.  Co.  v.  Shanefelt,  47 
III.  497;  Coatca  v.  Miasouri,  K.  &  T.  R.  Co.,  61  Mo.  38,  8  Am.  Ry. 
Rep.  60. 

See  also,  Collins  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  5  Hun  (N.  Y.)  499. 


Chicago,  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Wisconsin,  May  j,  iSgS.) 

HorMS  Frightened  by  Cars* — N  on  suit— Appeal. — Where  the  trial 
court  decides  there  is  no  evidence  to  warrant  a  verdict  in  plaintiff's 
favor,  and  grants  a  nonsuit  or  directs  a  verdict  accordingly,  the  de- 
cision will  not  be  disturbed  on  appeal  unless  it  clearly  appears  by 
the  record  to  be  wrong. 

Same — Damnum  Absque  Injuria. — Injuries  resaltiag  from  the 
frightening  of  a  horse  by  the  appearance  of  moving  railway  c — 


(Syllabus  by  the  Judge.) 

Appeal  by  plaintiff  from  Columbia  county  circuit 
court.     Affirmed. 

Action  to  recover  for  personal  injuries.  The  com- 
plaint states  that  as  plaintiff  was  traveling'  on  Adams 
street  in  the  city  of  Portaee,  in  a  bujafifv  .  _., 
drawn  by  a  stngfle  horse,  approaching*  de- 
fendant's railway  track  at  a  point  where  it  intersects 
or  crosses  such  street,  one  of  defendant's  locomotives, 
in  charge  of  its  servants,  passed  over  the  crossing,  and 
after  g'oing'  a  short  distance  beyond  it,  was  broug'ht  to 
a  stop;  that  just  as  the  horse  was  about  to  cross  the 
railway  track,  proceeding  quietly  and  under  full  con- 
trol of  the  driver,  the  engine  being  about  30  feet  away, 
defendant's  servants,  without  any  warning,  carelessly 
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started  such  engine,  causing  it  suddenly  to  exfaaust 
steam  with  a  loud  noise,  and  to  emit  a  great  volume  of 
smoke  and  cinders,  whereby  the  horse  was  frightened, 
became  unmanageable,  and  suddenly  turned  and  over- 
turned  the  buggy,  causing  the  injuries  complained  of. 
The  complaint  further  states  that  defendant  had  a  flag- 
man at  the  crossing,  but  that  he  negligently  permitted 
the  driver  of  the  horse  to  approach  the  place  of  danger 
without  any  warning  to  him  or  plaintiff,  and  that  de- 
fendant's servants  in  charge  of  the  engine  knew  of  the 
situation  of  the  horse  at  the  time  they  started  it.  The 
evidence  tended  to  show  that  the  engine  was  moving 
away  from  the  crossing  when  the  accident  happened; 
that  it  passed  over  the  crossing  as  the  horse  approach- 
ed, and  stopped  for  a  legitimate  purpose;  that  it  was 
started  up  slowly  and  without  any  unusual  noise;  that 
smoke  and  steam,  naturally  emitted  by  the  operation  of 
starting  the  engine,  was  carried  by  the  wind  towards 
the  horse,  causing  him  to  become  suddenly  uncontroll- 
able, and  to  turn  and  overturn  the  buggy,  injuring 
plaintiff  as  alleged.  At  the  close  of  the  evidence  a  non- 
suit was  granted  on  defendant's  motion.  Judgment 
was  rendered  accordingly  in  defendant's  favor  and 
plaintiff  appealed. 

Fowler  <£  McNamara.  for  appellant. 
Burton  Hanson,  R.  M.  La  Follette,  and  J.  B.    Tay- 
lor, for  respondent. 

Marshall,  J.  (after  stating  the  facts).  This  case 
is  ruled  by  the  well-settled  principle  that  where  the 
trial  court  decides  that  there  is  no  evidence 
H<n«Friekuii<  which  will  support  a  verdict  in  plaintiff's 
•■it-'inu^  favor,  and  grants  a  nonsuit  or  directs  a  ver- 
dict accordingly,  the  decisy>n  cannot  be 
disturbed  on  appeal  unless  the  recora  shows  that  it 
was  clearly  wrong.  Powell  v.  Steel  Co.  (Wis.)  73  N. 
W.  573. 

It  appears  that  the  way  on  which  plaintiff  was  driv- 
ing when  injured  was  clear  as  the  horse  approached  the 
railway  track ;  that  the  engine  was  in  plain  sight  some 
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distance  from  tbe  line  of  travel,  and  was  about  to  move 
westward,  away  from  the  crossing-,  to  the  knowledffe 
of  the  driver  of  the  horse.  Such  being  the  case  there 
was  no  occasion  for  any  warning  being  given  by  the 
flag-man.  Whatever  danger  existed  was  as  well  known 
to  the  driver  and  to  plaintiff  as  to  the  flagman.  More- 
over, the  danger,  of  which  it  was  the  flagman's  duty  to 
warn  travelers  about  to  cross  the  railway  track,  i.  e. 
that  trains,  locomotives  or  cars  were  about  to  pass,  did 
not  exist  at  all.  The  driver  testified  that  when  the 
engine  started,  it  made  a  slight  exhaust  or  puff,  that 
steam  and  smoke  escaped,  but  that  there  was  nothing 
unusual  as  to  noise,  smoke  or  steam  ;  that  there  was  a 
strong  wind  blowing  which  carried  the  steam  and  smoke 
directly  towards  the  horse,  whereby  it  was  frightened 
and  caused  to  make  the  movement  which  threw  plaintiff 
to  the  ground  and  injured  him  ;  that  witness  was  uncer- 
tain just  what  sound  was  made,  or  whether  steam  came 
from  the  cylinder  cocks,  but  said  he  did  not  think 
anything  unusual  occurred.  Another  witness  testified 
that  she  observed  the  engine  at  the  instant  of  the 
accident ;  that  she  saw  steam  escaping  from  the  lower 
part  of  the  engine  in  front,  and  that  it  made  a  pretty 
loud  noise.  Plaintiff  testified  that  steam  escaped  from 
the  engine  back  of  the  cowcatcher  with  a  loud  noise  ; 
that  the  wind  was  blowing  very  h4rd  from  the  west. 
From  this,  at  most,  it  appears  that  the  engine  was 
started  in  the  ordinary  way,  and  that  the  exhaust  of 
steam  was  either  into  the  smoke-stack  or  through  the 
cylinder  cocks,tn  either  case  nothing  out  of  the  ordinary 
way  of  operating  a  locomotive  under  the  circumstances. 
In  this  we  are  unable  to  see  any  evidence  of  negligence 
on  the  part  of  defendant's  servants.  They  had  a  right 
to  move  the  engine  in  pursuitof  defendant's  business  in 
which  they  were  engaged,  and  without  responsibility 
on  defendant's  part  fortheconsequences  of  any  of  theor- 
dinary  noises  which  the  operation  of  the  engine  caused, 
or  such  incidents  as  the  ordinary  escape  of  smoke  and 
steam.  If  such  were  not  the  case,  railway  companies 
would  be  greatly  embarrassed  in  the  performance  of 
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the  duties  they  owe  to  the  public.  There  appears  to 
ii»-Naii>  have  been  an  utter  failure  to  show  any  exces- 
ihH"i4<rh-  sive  or  unreasonable  blowing- ofE  of  steam, 
or  any  unusual  noise, or  anything^  not  ordinarily  attend- 
ant upon  the  usual  movements  of  a  locomotive.  That 
where  injuries  result  from  the  frightening^  of  horses  by 
the  sight  of  moving  cars,  trains  or  locomotives,  or  the 
usual  noises  or  incidents  of  their  ordinary  operation, 
there  is  no  liability  on  the  part  of  the  railway  company 
is  firmly  established  and  recognized  as  the  law.  Abbot 
V.  Kalbus,74  Wis.  504,  43  N.  W.  367  ;  Cahoon  v.  Rail- 
way Co.,85  Wis.  570.  55  N.  W.  900;  Flaherty  v.  Harri- 
son (Wis.)74  N.  W.  360  ;  Elliott,  R.  R.  §  1264,  and  nu- 
merous cases  cited. 

The  judgment  is  affirmed. 


EVANSVILLE  &  T.  H.  R.  Co. 


State  ex  rel.  TowK  OF  Ft.  Branch. 

{Supreme  Court  of  Indiana,  Jan.  13,  i8g8.) 

Street  Crossings— Duty  of  Railroad  Companies.— The  failure  of  a 
municipal  corporation  to  pass  an  ordinance  fixing'  the  grade  of  its 
streets,  does  not  relieve  a  railroad  company  from  the  duty  of  prop- 
erly constructing-  crossing's  over  its  tracks  where  they  intersect  the 
Btreets  of  the  town. 

Same.* — And  such  is  its  duty  whether  the  streets  were  laid  out 
and  opened  before  or  after  the  railroads  were  built. 

Action  to  Enforce  Public  Rights— Complaint.— And  in  an  action 
to  compel  a  railroad  company  to  construct  such  crossings,  the  com- 
plaint, if  it  alleg-es  a  refusal  on  the  part  of  the  company  to  perform 
such  duty,  need  not  allege  a  demand  of  performance  by  relator. 

Same— Burden  of  Proof.— The  complaint  alleged  that  the  com- 
pany built,  operated  and  maintained  their  road  across  two  streets 
known  by  certain  names.  Held,  that  it  was  not  incumbent  on  rela- 
tor, under  such  allegations,  to  prove,  nor  on  the  court  to  find,  that 
such  streets,  or  either  of  them,  were  highways,  nor  when  nor  how 
thej  were  dedicated. 

Dedication  by  Implication' — Lapse  of  Time. — A  railroad  company's 
intention  to  dedicate  to  the  public  use  a  strip  across  itsrifhtof  way 

*See  notes  at  end  of  case. 
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as  a  contin nation  of  a  public  street  naa  auOIcientiy  ahown  bj  its 
conduct  in  ffrading- and  planking:  Its  tracks  at  such  point,  and  thereby 
makin)^  it  a  aafe  and  convenient  crossing'  for  the  public  ;  and  by 
consentiag-  to  sach  strip  being-  used  as  a  public  higrhwa;  during  six 
or  seven  years ;  and  the  public  showed  its  acceptance  of  it  as  such 
by  building'  an  approach  to  and  keeping-  such  atrip  in  repair  during 
the  same  period  of  time  ;  and  the  public's  rig-ht  to  use  such  strip 
could  not  be  divested  by  the  subsequent  act  of  the  conipaay  in  tear- 
ing up  the  planking  at  such  crossing. 

Appeal  by  respondent  from  Gibson  county  circuit 
court.     Affirmed. 

Iglehart  &  Taylor,  for  appellant. 
Medcalf  &  Still-well,  for  appellee. 

Monks,  J.  This  was  an  action  by  appellee  to  com- 
pel appellant,  by  writ  of  mandamus,  to  construct  a 
suitable  and  safe  crossing  over  its  tracks  at  the  crossing- 
of  two  streets  in  the  town  of  Ft.  Branch,  i,»_iuirf. 
Appellant  appeared,  and  filed  a  g'enera]  de- 
nial to  the  complaint  for  the  alternative  writ.  No  al- 
ternative writ  was  issued.  The  court,  at  the  request 
of  appellant,  made  a  special  finding  of  the  facts,  and 
stat«l  conclusions  of  law  thereon,  and,  over  a  motion 
in  arrest  of  judgment  and  a  motion  by  appellant  for 
judgment  in  its  favor,  rendered  judgment  in  favor  of 
the  appellee,  and  ordered  a  peremptory  writ  of  mandate 
as  to  one  of  said  streets.  The  errors  assigned  call  in 
question  the  sufficiency  of  the  complaint,  and  the  action 
of  the  court  in  overruling  appellant's  motion  for  a 
judgment  in  its  favor. 

The  first  objection  urged  to  the  complaint  is  that  it 
required  the  court  to  perform  a  legislative  act.  and  en- 
act an  ordinance  in  behalf  of  appellee.  It  is  not  alleged 
that  the  relator  ever  adopted  any  ordinance 
in  regard  to  said  crossings.  In  such  case.  ^^Jf^'filSi" 
the  rights  of  the  relator  are  the  same  as  rMt^futat. 
those  of  a  township  trustee  in  regard  to 
highways.  The  relator  bad  the  right  to  enact  an  or- 
dinance for  the  improvement  of  its  streets,  and  fix  the 
grade  of  the  same  ;  but  the  failure  to  do  so  did  not  re- 
lieve appellant  of  its  duty  to  properly  construct  the 
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crossing-s  over  its  tracks  where  the  same  crossed  tlie 
streets  of  said  town.  Indianapolis  &  C.  R.  Co.  v. 
State,  37  Ind.  489,  502,  504.  This  duty  is  imposed  by 
statute  in  this  state,  and  also  exists  independent  of  any 
statute.  Fifth  clause  of  section  5153,  Burns'  Rev.  St. 
1894  (section  3903,  Rev.  St.  1881);  3  Elliott,  R.  R.  §§ 
1092,  1102,  and  cases  cited;  Indianapolis  &  C.  R.  Co. 
V.  State,  supra;  Railway  Co.  v.  Smith,  91  Ind.  119; 
Railroad  Co.  v.  Carvener,  113  Ind.  51,  14  N.  E.  738  ; 
Cummios  v.  Railroad  Co..  115  Ind.  417.  18  N.  E.  6; 
Railway  Co.  v.  Mcintosh.  140  Ind.  269.  38  N.  E.  476; 
Railroad  Co.  v.  Clu^gish.  143  Ind.  347,  351,  42  N.  E. 
743:  Railroad  Co.  v.  Claire.  6  Ind.  App.  390,  394.  33 
N.  E.  918;  Egbert  v.  Railway  Co..  6  Ind.  App.  350,  33 
N.  E.  659;  4  Am.  &  Eo^.  Enc.  Law,  907.  908.     T4is 

duty  of   railroad   companies   is   the    same 

whether  the  high  way  was  laid  outaadopened 
before  or  after  the  railroad  was  built.  RailwayCo.  v. 
Smith,  supra:  Railroad  Co.  v.  Clugg-ish.  143  Ind.  347, 
42  N.  E.743;  Egbert  v.  Railway  Co.,  6  Ind.  App.  353. 
33  N.  E.  659. 

The  next  objection  is  that  the  complaint  fails  to  al- 
lege a  demand  on  the  part  of  the  relator  that  appellant 
construct  said  crossings.     The   refusal   of  appellant 

to  construct  said  crossings  is  alleged  in  this 
hMku  kta^*  complaint,  and,  even  if  the  demand  was 
(MrWiL  necessary,  as  insisted  by  appellant,  which 

we  do  not  decide,  the  same  was  unnecessary 
after  such  refusal.  In  State  v.  Board  of  Com'rs  of 
Tippecanoe  Co.,  45  Ind.  501,  the  court,  on  page  503, 
said:  "In  order  to  lay  the  foundation  for  issuing  the 
writ,  there  must  have  been  a  refusal  to  do  that  which 
it  is  the  object  of  the  writ  to  enforce,  either  in  direct 
terms,  or  by  circumstances  distinctly  showing  an  inten- 
tion in  the  party  not  to  do  the  act."  The  same  doctrine 
is  declared  in  Lake  Erie  &  W.  R.  Co.  v.  State,  139  Ind. 
158,  160,  38  N.  E.  596.  It  is  clear  that  the  objections 
urged  to  the  complaint  are  not  tenable. 

It  is  insisted  by  appellant  that  the  court  erred  ■  i  n 
o\'erruling  its  motion   for    a  judgment    in   its  favor 
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on  the  facts  found,  because  it  is  alleged  in  the 
complaint  that  appellant's  road  was  con- 
structed over  the  streets  named,  and  the  pfntT"*"' 
facts  found  are  that,  when  said  road  was 
constructed,  said  streets  were  not  laid  out,  platted,  or 
used  as  streets,  and  that,  for  all  that  appears,  said  rail- 
road was  constructed  before  the  town  of  Ft.  Branch 
was  known.  It  is  alleg'ed  in  the  amended  complaint, 
in  substance,  that  appellant  built,  operated,  and  main- 
tained its  tracks,  side  tracks,  and  switches  alonp 
aad  across  the  streets  known  as  "Walnut  Street"  and 
"Williams  Street."  Under  such  allegations,  it  was 
sufficient  to  prove  that  said  appellant  either  built  or 
operated  and  maintained  its  tracks  across  said  streets, 
or  either  of  them.  It  was  not  necessary  to  prove, 
or  for  the  court  to  find,  that  said  streets,  or  either 
of  them,  were  public  highways,  and  that  said  rail- 
road track  was  built  on  and  across  the  same.  It  is 
not  material  whether  said  streets,  or  either  of  them, 
became  such  before  or  after  the  railroad  was  built. 
Neither  is  it  material  how  the  same  became  streets, 
whether  by  dedication  or  otherwise,  or  whether  before 
or  after  the  town  of  Ft.  Branch  was  incorporated.  If 
said  streets,  or  either  of  them,  or  any  part  thereof,  were 
dedicated  to  the  public  use  before  the  town  of  Ft. 
Branch  was  known,  or  before  it  was  incorporated,  no 
change  in  the  form  of  government  or  its  territorial 
boundaries  would  defeat  such  dedication.  SUiott,  Roads 
&S.  88. 

It  is  next  insisted  by  appellant  that  the  motion  for  a 
judgment  in  its  favor  should  have  been  sustained,  be- 
cause the  special   finding  does  not  show  any  public 
highway  across  its  right  of  way  at  the  points 
alleged  in  the  complaint,  either  by  dedica-  •H'JJ^JLi'^' 
tion  or  otherwise.     The  part  of  the  finding  IrTi»" 
concerning  said  street  is  as  follows:     "Prior 
to  the  year  of  1890,   the  lands  on  the  east  and  west 
side  of  said  railway,  and  adjacent  thereto  and  eztend- 
JTC- several  blocks  east  and  west,  were  platted  and  laid 
off  into  town  lots,  as  a  part  of  said  town,  and  both  Wal- 
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nutand  Williams  streets  were  designated  by  the  owners 
of  the  land  as  streets  of  said  town,  of  the  width  of 
forty  feet,  and  by  said  plats  shown  to  extend  east  from 
the  east  line  of  appellant's  rig-ht  of  way,  and  west 
from  the  west  line  of  appellant's  right  of  way.  That 
about  the  years  1881  and  1882,  the  supervisor  of  high- 
ways, acting'  under  instructions  from  the  township 
trustee,  graded  Walnut  street  to  the  east  side  of  the 
railroad  track,  and  built  an  approach  over  a  ditch  to 
said  track,  and  about  the  same  time  the  railroad  com- 
pany graded  and  planked  their  three  tracks  at  «iid 
crossing,  and  the  work  then  done  made  a  safe  and  con- 
venient crossing  for  horses,  vehicles,  and  footmen 
along  Walnut  street,  and  across  appellant's  tracks. 
Said  crossing  was  kept  in  repair  and  used  by  the  pub- 
lic as  a  public  hie:hway  for  a  period  of  six  or  seven 
years.  That  said  use  of  Walnut  street  and  crossing  of 
appellant's  track  was  extensive,  being  used  by  farmers 
in  hauling  wheat  to  an  elevator  situate  on  appellant's 
tracks  immediately  south  of  said  crossing,  and  others, 
both  on  foot  and  in  vehicles.  That  said  use  was  with 
the  consent  of  appellant,  and  continued  for  such  a 
length  of  time  that  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption 
of  the  right  to  so  use  such  street  and  crossing.  That 
in  the  year  1888  appellant  tore  up  and  took  away  the 
approach  built  by  the  supervisor,  took  out  the  plank- 
ing between  the  tracks,  and  built  another  switch  across 
said  street,  and  since  that  time  said  crossing  has  not 
been  used  by  the  public,  and  is  not  safe  or  convenient  to 
use  as  a  crossing."  The  intent  of  the  owner  to  devote 
his  land  to  a  public  use  is  an  essential  element  of  dedi- 
cation, and  without  it  there  can  be  no  valid  dedication. 
Bidinger  I'.  Bishop,  76Ind.  244.  Such  intention  maj' 
be  implied  from  the  declarations,  acts,  or  conduct  of 
the  land  owner.  When  the  acts  and  conduct  of  the 
land  owner  are  such  as  fairly  and  naturally  lead  to  the 
conclusion  that  be  intended  to  dedicate  the  land  to 
the  public  use,  and  others  have  in  good  faith  acted 
upon    such  acts  and  conduct,  the  fact  that  the  land- 
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owner  may  have  had  a  difFereut  iatentioa  from  the  one 
manifested  is  of  no  consequence.  Such  secret  intention 
cannot  prevail  ci^inst  his  conductand  acts,  upon  which 
the  public  have  relied.  Railway  Co.  v.  Noftsger  (this 
term)  47  N.  E.  332;  Lake  Erie  &  W.  R.  Co.  v.  Town 
of  Boswell,  137  Ind.  336,  343,  36  N.  E.  1103;  City  of 
Indianapolis  t;.  Kingsbury,  101  Ind.  200,  213-215;  Faust 
r.  City  of  Huntington,  91  Ind.  493-496;  Elliott,  Roads 
&  S.  92,  %.  An  implied  dedication  arises,  by 
operation  of  law,  from  the  acts  of  the  owner.  Town 
of  Marion  v.  Skillman,  127  Ind.  130,  136.  26  N.  E. 
676.  When  such  dedication  is  accepted  by  the  pub- 
lic, it  becomes  irrevocable.  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  213;  Fausti/.  City  of  Huntington, 
91  Ind.  494;  Washb.  Easem.  p.  139,  01;  Elliott,  Roads 
&  S.  119.  The  intention  of  appellant  to  dedicate  to 
the  public  use  a  strip  across  its  right  of  way,  as  a  con- 
tinuation of  Walnut  street,  is  clearly  and  unequivocally 
manifested  by  its  conduct  in  grading  and  planking  its 
three  tracks  at  said  crossing,  thus,  with  the  work  done 
by  the  road  supervisor,  making  a  safe  and  convenient 
crossing  over  said  tracks  for  public  travel,  and  by  con- 
senting to  said  strip  being  used  and  worked  as  a  public 
highway  for  a  period  of  six  or  seven  years;  and  the 
public  by  grading  Walnut  street  to  the  east  side  of  the 
track,  and  building  an  approach  to  said  track  over  a 
ditch,  and  keeping  said  crossing  in  repair,  and  using 
the  same  as  a  public  highway  for  said  period,  accepted 
said  dedication.  The  public,  by  building  said  ap- 
proach, and  keeping  said  strip  in  rejiair,  as  a  part  of 
Walnut  street,  asapublic  highway,  for  the  period  of  six 
years,  acquired  such  rights  as  could  not  be  devested 
by  the  act  of  appellant  in  tearing  up  said  planking  in 
1888.  Washb.  Easem.  p.  139.  §  19;  Town  of  Marion 
V.  Skillman,  127  Ind.  13b,  26  N.  E-  676;  City  of  Indian- 
apolis V.  Kingsbury,  101  Ind.  213-215;  Faust  t'.  City 
of  Huntington,  supra.  If  dedication  may  be  regarded 
as  an  ultimate  fact,  yet,  as  the  facts  found  admit  of  but 
one  conclusion, — that  of  dedication  by  appellant, — the 
finding  of  such  ultimate  fact  was  unnecessary.     This 
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court,  however,  in  City  of  Indianapolis  v.  Kinf^bury, 
101  Ind.  222,  speaking-  of  a  finding-  of  dedication,  said  : 
"Much  stress  is  placed  upon  a  statement  contained  in 
one  of  the  specifications  of  the  special  finding,  that  the 
street  south  of  Market  street  was  never  dedicated  to  the 
public;  but  this  is  a  mere  conclusion  of  law,  improperly 
blended  with  matters  of  fact,  and  cannot  gfovern  the 
facts.  Courts  always  act  upon  facts  found  and  never 
upon  mere  conclusions  of  law  wrong^ly  cast  into  a  spe- 
cial finding-."  It  follows  that  the  court  did  not  err  in 
overruling  said  motion. 

What  we  have  already  said  disposes  of  tbe  exceptions 
to  the  conclusions  of  law.  Besides,  the  court  stated 
two  conclusions  of  law.^the  first,  as  to  Williams  street, 
in  favor  of  appellant ;  the  second,  as  to  Walnut  street, 
in  favor  of  appellee.  Appellant  excepted  to  tbem 
jointly,  and  not  severally,  and  it  is  well  settled  that,  if 
either  one  is  good,  the  exception  must  fail.  Royse  v. 
Bourne  (last  term)  47  N.  E.  827;  Clause  Printing-Press 
Co.  V.  Chicago  Trust  &  Sav.  Bank,  145  Ind.  682,  688. 
689,  44  N.  E.  256;  Saunders  v.  Montgomery,  143  Ind. 
185.  41  N.  E.  453. 

No  objection  is  pointed  out  to  the  first  conclusion, 
and  we  think  it  is  correct.  The  first  conclusion  being 
correct,  under  the  rule  stated,  appellant's  exceptions 
to  both  conclusions  must  fail.     Judgment  affirmed. 


KOTBS. 

Authority  to  Impose  on  Railroad  the  Duty  to  Make  Bridges  and 
Crossinesover  New  Streets  and  IHighwaya. — Th«  provisions  of  R.  S., 
c.  18,  ij  27,  requiring-  that  the  expense  of  bnilding-  and  maintaming^ 
so  much  of  a  town  way  or  hig-hway  as  is  within  the  limits  of  the 
taitroad,  where  such  way  crosses  a  track  at  grade,  shall  be  borne  by 
tbe  railroad  company,  are  constitutional. 

Those  provisions  are  applicable  to  a  company  thong-h  its  charter 
provides  that  it  is  not  to  be  altered,  amended,  or  repealed,  and  thej 
do  not  impair  the  obligation  of  any  contract  with  such  company. 

The  power  of  the  legislature  to  impose  such  burdens  for  the  gen- 
eral safety  is  fundamental.  It  ia  the  police  power,  which  must  be 
sufficiently  extensive  to  protect  all  persons  and  property.  Boston 
and  Maine  R.  Co.  v.  County  Commissioners,  79  Me.,  363,  32  Am.  & 
Eng.  R.  Cas.  271. 
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All  of  the  authoritiea  are  not  ia  accord  with  tbc  foreg-oiag-  case 
apon  thiB  question.  In  Ullnola  Cent.  R.  Co.  v.  City  of  Bloom  in  g-toti. 
76  111.  447,  long:  after  the  conHtruction  of  a  railroad  a  street  was 
extended  so  as  to  cross  the  same,  and  the  citj  passed  an  ordinance 
requiring  the  railwaj  company  to  make  a  aafe  and  proper  crossing- 
by  K-rading  the  approaches  of  the  street  at  the  crossing-,  there  being 
nothing  in  the  charter  of  the  company  imposing  such  duty,  or  any 
anch  duty  imposed  by  anv  general  law  in  force  at  the  time  the  com- 
pany was  created.  Mela,  tha.t  the  company  was  not  liable  to  this 
new  burden  any  further  than  might  have  been  required  of  an  indi- 
vidnal,  and  that  as  the  whole  burden  vraa  sought  to  be  placed  upon 
the  company  without  regard  to  benefits,  the  ordinance  was  in  viola- 
tion of  the  constitution,  and  could  not  create  any  liability  upon  the 
company,  and  that  the  legislature  itself  could  not  impose  such 
burden  without  making  compensation. 

The  court  said  :  "Suppose  a  natural  person  had  the  right  of  way 
across  his  neighbor's  grounds,  and  afterward  the  city  were  to  locate 
md  open  a  street  across  his  right  of  way,  does  any  one  suppose  the 
owner  of  the  right  of  way  could  be  compelled,  by  legislative  enact- 
ment, or  an  ordinance  in  pursuance  thereto,  to  construct  the  cross- 
ing of  the  street  at  hia  own  expense,  even  if  his  use  of  the  right  of 
*ay  would  render  the  use  of  the  street  impracticable  or  dangerous 
Kotil  the  approaches  could  be  constructed  ?  We  presume  no  one 
would  contend  for  the  power  in  that  case.  And  why  ?  Because  it 
woald  impose  an  unequal  and  unjust  public  burden  on  the  owner  of 
">e  right  of  way  ;  that,  in  spirit,  would  be  the  taking  of  private 
property  for  public  use,  without  just  compensation,  which  must  be 
paid  under  the  constitution. 

"If,  then,  such  burdens  cannot  t>e  imposed  upon  a  natural  person, 
^^Yj  or  by  what  reasonable  means,  can  it  be  required  of  an  arttfi' 
cial  person?  When  brought  into  existence,  these  bodies  are  created 
persons  so  far  as  to  become  amenable  to  the  same  burdens  in  the 
■"Pport  of  the  government,  by  taxes  and  the  like,  as  natural  per- 
BODs  Coming  into  and  subject  to  the  government.  But  they  are  only 
liable  to  the  performance  of  such  duties  to  the  same  extent,  on  the 
*anie  terms  and  conditions  as  natural  persona.  The  legislature  can 
^*act  of  them  no  greater  or  higher  duties  than  it  can  of  natural 
Persons,  unless  the  right  is  reserved  in  their  charters,  or  by  some 
'*w  that  enters  into  their  charters.  One  of  the  fundamental  prin- 
^'Plen  upon  which  all  good  government  is  constructed  and  is  admin- 
i'^^fed,  is  equality  of  burdens  and  protection,  Any  other  principle 
^  iQJust  and  oppressive."  See,  also,  Morris  Canal  Co.  v.  State,  24 
"■  G.  L.  62. 

,  This  question  arose  in  New  York  in  the  case  of  Miller  i/.  N.  Y.  & 
|^«e  Erie  R.  Co.,  21  Barb.  (N.  Y.)  513,  where  it  was  held  that  the 
pfrtslatnre  could  not  under  the  usual  reservation  to  the  legislature 
™  the  charter  of  a  railroad  company  of  the  power  to  alter,  modify, 
?^ 'cpeal  it,  pass  a  subsequent  act  requiring  the  railroad  company 
'Ocang^  a  proposed  new  street  or  highway,  laid  out  by  the  commis- 
n*?*''  **'  highways,  to  be  taken  across  their  track,  and  to  cause  all 
th^*^^'*'  embankments,  excavations  and  other  work  to  be  done  on 
IjT*''' road  for  that  purpose  at  their  own  expense.  This  decision, 
.  r^T***''  ^'"  overruled  when  the  qnestion  came  before  the  court  of 
til*'*  in  Albany  Northern  H.  Co.  v.  Brownell,  24  N.  Y.  345,  where 
^  court  said:  "Nor  is  there  anything  unlawful  in  obliging  the 
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railroad  company  to  make  the  aecessar;  excavations  or  embank- 
ments for  taking  the  highway  across  the  railroad.  The  disturbance 
of  the  surface  of  the  ground,  which  has  rendered  sucb  work  neces- 
sary, was  effected  by  the  railroad  itself ;  and  the  reservation  of 
legislative  authority  we  may  suppose  to  have  been  inserted  for  the 
purpose  of  oblig'ing  the  companies  to  conform  to  such  directions  as 
subsequent  legislatures  should  discover  to  be  necessary  for  the  pub- 
lic good,  or  which  should  be  required  by  public  policy.  The  diffi- 
culties which  arose  out  of  the  rule  that  the  grant  of  corporate  power 
for  individual  emolument  created  a  contract  between  the  corpora- 
tors and  the  State,  led  to  the  reservation  referred  to;  and  this  case 
presents  a  strong  illustration  of  the  wisdom  of  the  legislative  policy. 

The  case  of  Miller  v.  the  New  York  &  Erie  R.  Co.  (21  Barb.  513) 
was  adjudged  in  hostility  to  these  principles,  and  I  think  it  cannot 
be  sustained." 

Dedication  of  Land  for  Highway.— See  City  of  Chicago  v.  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  el  al.,  1  Am.  &Eag.  R.  Cas.,  N.  S.,  1, 
and  noie  p.  12,  ei  seg. 


Bergen  County  Traction  Co. 


Heitman's  Adm'r. 

t  Court  a/  Ermrs  and  Appeals  of  New  Jersey, /une  21,  iSgS.'i 

Injury  to  Child  on  Street  Railway  Track— Negligence.*— That  a 
child  two  years  and  three  months  old,  to  whom  contributory  neg;li- 
gcnce  cannot  be  imputed,  was  suffered  to  roam  unattended  in  the 
public  street,  cannot  relieve  a  traction  company  from  liability  for 
its  negligence  in  the  management  of  its  car,  resulting  in  the  child's 
death. 

Same— Duty  of  Motormen.* — Amotorman  in  charge  of  an  electric 
traction  car  moving  in  the  public  streets,  where  he  has  reason  to 
expect  little  children  are  playing,  must  exercise  a  high  degree  of 
watchfulness  in  the  operation  of  his  car. 

(Syllabus  by  the  Court.) 

Error  by  defendant  to  supreme  court.     Affirmed. 

Thomas  B.  Harned,  for  plaintiff  in  error. 
John  P.  Siochtoji  Jr.  and  Warren  Dixon,  for  defend- 
ant in  error. 

•See  ban  v.  Citizens'  St.  R.  Co.  (Tenn.),  10  Am.  &.  Eng.  R.  Cas., 
N.  S.,  880,  and  note. 

See  Hoisetux.  v.  Philadelphia  Traction  Co.  (Pa.),  6  Am.  &  Eng-. 
R.  Cas.,  N.  S.,  690,  and  note,  p.  692. 


^d  by  Google 


Ani  A  Enp  INJURIES  TO  CHILDREN  287 

RCaa 

BtTgtn  County  Traction  Co.  v.  Heitmao's  Adm'r 

Vredenburgh,  J.  The  plaintiff's  administrator 
obtained  a  verdict  and  judgment  on  the  trial  of  this 
cause  before  the  supreme  court  circuit  of  Berg-en  county, 
afjraitist   the  traction    company,    for    $1,000  i;™«i,tj 

damages,  for  causing  the  de^-th  of  the  plain- 
tiff, a  child  of  about  two  years  and  three  months  of  age 
who  was  run  over  by  the  company's  car  in  the  public 
highway.  The  question  to  which  we  are  confined  by 
the  assignments  of  error  upon  the  record  is  whether  the 
trial  court  should  have  nonsuited  the  plaintiff,  or,  at 
the  close  of  the  evidence,  have  directed  a  verdict  for 
the  defendant.  ,  The  age  of  the  child  excludes  from  the 
case  the  question  of  the  contributory  negli- 
^enceof  thedeceased.asaffectingthe  right  of  il£7^?"'^ 
recovery  ;  and  the  fact  thatan  infant  of  such  H(ii(«»«fc'" 
tender  years  was  suffered  to  run  in  the  pub- 
lic street  unattended,  and  away  from  the  custody  or 
control  of  any  guardian  or  caretaker,  cannot  excuse  the 
company  from  liability  for  its  negligence.  This  prin- 
ciple was  decided  in  this  state  by  the  supreme  court  in 
the  case  of  Newman  v.  Railroad  Co.,52  N.  J.  Law,  446, 
19  Atl.  1102.  The  court  below  left  the  question  of  the 
defendant's  responsibility  for  the  accident  to  the  jury, 
upon  the  controlling  point  of  the  case,  under  the  follow- 
ing instruction,  viz:  "If  the  evidence  satisfies  you  that 
the  motorman  was  running  at  an  undue  rate  of  speed, 
or  failing  to  keep  such*  a  lookout  as  reasonable  care  re- 
quired, and  that  the  accident  was  occasioned  by  the 
cause,  why,  then,  you  will  find  your  verdict  for  the 
plaintiff.  If  the  evidence  does  not  satisfy  you  upon 
that  point,  you  will  find  your  verdict  for  the  defend- 
ant.' Irrespective  of  the  high  rate  of  speed  at  which 
the  plaintiff  claimed  that  the  circumstances  showed  the 
car  was  running  at  the  time  of  the  accident  there  was  suf- 
ficient evidence  to  go  to  the  jury  as  to  the  motorman's 
negligence  in  failing  to  observe  the  children  in  the  im- 
mediate front  of  his  car  until  after  he  was  warned  by 
the  shouting  of  a  passenger  sitting  behind  him  in  the 
car.  The  defendant's  own  witness,  Henry  Hodges  (a 
car  conductor  in  the  employ  of  the  company,  but  riding 
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as  a  passeng'er  that  day)  swears  be  saw,  from  his  seat 
on  the  rig-ht  side  of  the  car,  three  children  in  front  of 
the  car,  not  two  feet  from  the  rail,  and  next  to  some 
bushes  growing-  on  that  side  of  the  car  ;  that  he  (to  use 
his  own  words)  "hallooed  at  the  motorman,  and  got  oflF 
his  seat,  and  he  [the  motorman]  put  the  brake  on  and 
reversed  the  current,  and  it  knocked  me  rig-ht  back  in 
my  seat."  I  quote  more  fully  from  bis  testimony,  as 
follows:  "When  the  motorman  gfot  around  the  curve, 
and  ffot  towards  where  these  bushes  were,  I  saw  three 
children.  I  got  up  and  hallooed  at  the  motorman.  One 
of  them  came  back,  like  as  if  something-  had  made  him 
scared  at  something.  I  could  not  tell  what  it  was. 
He  turned  back,  and  ran  right  into  the  car.  The  other 
two  ran  away, — ran  towards  the  house."'  The  motor- 
man  who  had  charge  of  the  car  testified  on  the  point  re- 
lating to  the  stopping  of  the  car  in  these  words: 
"When  first  I  seen  the  children,  I  put  on  the  brake 
and  reversed  the  car."  So  that  it  follows  that  he, 
though  standing,  did  not  see  the  children  until  after 
the  passenger  sitting  behind  him  bad  seen  them,  and 
had  had  time  to  balloo  at  the  motorman,  and  time  to 
rise  from  his  seat,  into  which  he  was  afterwards 
knocked  back  by  the  reversal  of  the  motion  of  the  car 
when  the  electric  current  was  reversed  and  the  brake 
put  on.  Here  was  the  lapse  of  precious  moments  of 
time  before  the  motorman  saw  the  children, — oo  the 
assumption,  of  course,  that  he  tells  the  exact  truth  in 
stating  that  he  reversed  the  current  when  be  first  saw 
the  children.  If  be  had  been  properly  vigilant,  stand- 
ing at  the  front  of  the  car,  and  looking  in  the  direction 
of  the  track  before  him,  he  would  have  been  able  to  have 
reversed  the  current  at  the  very  instant  the  children 
came  in  view  around  the  curve,  and  before  a  passeng'er 
had  aroused  him  by  shouting  from  the  car  at  him. 
There  was  some  evidence  also  tending  to  show  that 
the  motorman  should  have  expected  to  meet  children  at 
the  place  of  the  accident.  Upon  his  cross-examiaatioa  he 
admitted  that  "he  did  not  know  whether  be  did,  or  not, 
testify  before  the  coroner's  jury  that  he  was  expecting 
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to  find  children  at  that  location,  "—opposite  some 
dweJling-  houses, — and  he  admitted  that  he  had  seen 
children  there  on  previous  occasioits.  He  also  testified 
that  "he  had  got  the  car  under  the  full  current  when 
he  reached  those  bushes."  This  was  just  before  the 
child  was  killed.  These  were  questions  of  fact  (of  the 
truth  of  which  the  jury  were  the  only  proper  judges), 
going  to  show  the  motorman's  want  of  vigilance  and 
care  in  the  management  of  his  car  on  this  occasion. 
The  fact  that  his  car  had  just  rounded  a  curve  in  the 
road,  opposite  dwellings,  where  he  had  previously  seen 
children  playing  in  the  road,  and  where  bushes  grow- 
ing near  the  track  tended  to  obstruct  his  view,  in  and 
of  itself,  called  for  the  exercise  of  a  greater  degree  of 
watchfulness  before  he  turned  on  the  full  force  of  his 
motor  in  order  to  increase  his  speed. 

In  this  class  of  casualties,  involving  injuries  by  the 
cars  of  electric  traction  companies,  going  often  with 
great  rapidity  in  the  public  highways,  motormen  are 
properly  held  to  a  careful  and  constant  look- 
out for  every  movement  of  human  life  on  S"™*,*"" 
their  front,and  especially  for  the  movements 
of  children  who  are  of  such  tender  years  as  to  be  deemed 
incapable  of  contributory  negligence.  Children  of  the 
age  of  this  child,  and  even  of  greater  age,  are  regarded 
by  approved  judicial  decisions  as  incapable  of  com- 
mitting contributory  negligence.  It  is  unnecessary  to 
refer  to  these  authoritie's,  because  no  exact  rule  in  this, 
respect  is  established.  The  Pennsylvania  supreme 
court  has  bad  occasion  to  decide  many  of  such  cases, 
and  of  these  I  have  selected  the  following,  to  show  the 
degree  of  watchfulness  irequired  by  the  decisions  of 
these  courts  in  the  management  of  such  cars,  under 
closely  similar  conditions.  In  the  case  of  Woeckner  v. 
Motor  Co.  (Pa.  Sup.)  35  Atl.  182,  where  the  child  in- 
jured was  three  years  and  tea  months  old,  the  motor- 
man  was  careful  to  bring  his  car  almost  to  a  stop,  and, 
when  he  saw  the  child  turn  from  the  track,  released 
his  brake,  "taking  it  for  granted,"  as  he  testified,  that 
the  child  could  safely  get  away  from  the  track;  but  the 
11  (  KS)  A  4  E  R  Cas— 19 
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court  held  that  whether  he  took  too  much  for  granted, 
or  not,  was  for  the  jury.  In  the  case  of  Schnur  z\ 
Traction  Co.  (Pa.  Sup.)  25  Atl.  650.  the  material  facts 
corresponded  very  closely  to  those  of  the  case  at  bar. 
The  child  injured  was  less  than  six  years  of  agfe,  and 
there  was  evidence  that  other  persons  saw  the  child  in 
front  vjhen  the  car  was  two  lenofths  and  a  half  away, 
and  that  the  gripman  was  standing  on  the  side  of  the 
car,  looking'  towards  the  houses  he  was  passing',  and, 
when  hallooed  to  by  persons  who  saw  the  child,  he  paid 
no  attention  to  the  warning.  In  the  last  respect  it 
differs  from  the  case  at  bar.  The  court,  in  sustaining' 
the  judgment  below  pgainst  thecompany,  said  that  the 
gripraan  "should  keep  his  eye  constantly  on  the  track 
before  him."  Without  intending  to  approve  this  ex- 
pression as  a  correct  rule  in  all  respects,  it  is  evident 
that,  if  the  motorman  in  the  present  case  had  exercised 
even  a  reasonable  degree  of  vigilance  in  the  direction 
his  car  wasm^ving,  he  would  have  seen  the  children  on 
the  side  of  the  rail,  either  before,  or  certainly  as  soon 
as,  the  passenger  behind  him  saw  them.  The  gain  of 
this  instant  of  time  by  the  earlier  discovery  by  the 
motorman  of  the  presence  of  the  children  in  front,  and 
his  prompt  action,  might  have  saved  the  child's  life, — at 
least,  it  is  impossible  for  this  court  to  say  it  would  not; 
and  this  was  a  proper  question  for  the  jury  to  determine 
from  all  the  evidence.  The  case  of  Fletcher  &.  Traction 
Co.  (Pa.  Sup.)  39  Atl.  837,  brought  for  injury  to  a  child 
under  somewhat  similar  conditions,  holding  that,  where 
the  negligence  of  the  motorman  is  not  the  immediate  or 
proximate  cause  of  the  in  jury,  the  question  is  for  the  court 
and  not  one  for  a  jury,  is  readily  distinguishable  from 
the  case  in  hand.  There  the  child  ran  suddenly  from 
the  sidewalk  to  the  track,  and,  after  halting  on  it  an 
instant,  was  struck  by  the  car.  The  appellate  court, 
in  sustaining  the  action  of  the  court  below,  ordering-  the 
plaintiff  to  be  nonsuited,  said:  "That  the  car  by  which 
the  plaintiff's  son  was  killed  was  running  ata  high  and 
possibly  negligent  rate  of  speed  may,  for  the  present. 
be  conceded;  but  unless  this  was  the  proximate  cause  of 


.y  Google 


Am  A  Eng  INJURIES  TO  CHILDREN  291 

RCas 

Gulf,  «tc,,  Rj.  Co.  V.  Johnson 

tbe  accident,  or  was  a  material  factor  in  it,  the  defendant 
is  not  liable.  The  boy  darted  in  front  of  the  car  when 
it  was  so  close  upon  him  that,  stopping-  as  he  did, 
it  was  inevitable  that  he  should  be  struck.  For 
all  we  can  see,  it  would  have  occurred  had  the  car  been 
running  at  an  entirely  safe  and  proper  rate."  In  the 
case  at  bar,  whatever  may  have  been  the  rate  of  speed 
of  thecar,and  whether  or  not  that  wasa  proximate  cause 
of  the  accident,  or  whether  or  not  the  accident  would 
have  occurred  if  the  car  had  been  troing'  at  a  mod- 
erate and  proper  speed,  yet  it  seems  by  no  means  certain 
that,  if  the  motorman  had  been  looking*  in  the  direction 
he  was  moving  he  would  not  have  observed  the  children 
as  quickly,  at  least,  as  did  the  passenger  behind  him, 
and  in  time  to  avoid  the  accident.  This  was  for  the 
jury  to  determine.  This  view  of  the  case  renders  it 
unnecessary  to  compare  or  reconcile  it  with  the  ruling 
in  that  of  Moss  v.  Traction  Co.  (Pa.  Sup.)  36  Atl.  865, 
cited  in  the  brief  of  plaintiff  in  error,  and  in  which  the 
evidence  of  the  motorman's  alleged  negligence,  resulting 
in  the  death  of  a  child  three  years  and  eight  months  old, 
consisted  only  in  the  claimed  undue  rate  of  speed  of  the 
car;  the  court  holding  that  "indefinite  statements" 
that  the  car  was  going  "unusually  fast"  were  insuffi- 
cient to  establish  negligence  in  that  regard.  I  think  the 
judgment  below  should  be  affirmed. 


Gulf,  C.  &  S.  F.  Ry.  Co. 


Johnson  et  al. 

{Supreme  Court  of  Texas,  March  ii,  iS^S.) 

Accident  at  Crossing — Disability  During  Minority — Damages.* — 
In  an  action  in  behalf  of  a  minor  against  a  railroad  to  recover  for 
personal  iajuries,  it  was  error  to  instruct  that  the  impairment  of 

*See  note  at  end  of  case. 
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his  earning'  capacity  during  his  minority  could  be  considered  by 
the  jufy  In  assessing'  damag'es,  it  having  appeared  from  the  evideuce 
that  his  mother  was  entitled  to  his  services. 

Same— Joint  Action  by  Parent  and  Minor  Son,— Where  such  action 
and  an  action  by  his  mother  for  the  same  injury  were  consolidated 
and  tried  together,  it  must  affirmatively  appear  that  such  erroneous 
charge  did  not  lead  the  jury  to  give  compensation  to  each  of  them 
for  the  disability  during  the  son's  minority. 

Instructions  not  Warranted  by  Evidence,^ Where  there  was  no 
evidence  that  those  in  charge  of  defendant's  train  saw  the  boy 
before  the  accident,  it  was  error  to  instruct  in  regard  to  what  would 
have  l>een  their  duty  had  they  seen  him  in  a  place  of  danger  before 
the  accident. 

Reversal. — The  right  of  the  mother  to  recover  depends  upon  the 
right  of  the  plaintiff  to  recover  in  the  action  in  behalf  of  the  son. 

Remarks  by  the  Court  as  Error. — A  remark  by  the  court  in  stat- 
ing the  issues  presented  by  the  pleadings  to  the  effect  that  defend- 
ant's employees  were  incompetent  and  careless  was.not  reversible 
error  in  such  action,  though  there  was  no  evidence  to  justify  such 

Error  by  defendaiit  to  court  of  civil  appeals  of 
Third  supreme  judicial  district.     Reversed. 

J.  W.  Terry  and  C/ias.  K.  Lee,  for  plaintiff  in  error. 

Moffett  dh  Anderson  and  Monteith  dh  Furman,  for 
defendants  in  error. 

Brown.  J.  On  the  20th  day  of  June,  1895,  Alice 
Johnson  filed  a  petition  in  the  district  court  of  Bell 
county  ag^ainst  the  Gulf,  Colorado  &  Santa  Fe  Rail  way 
Company,  in  which  she  sought  to  recover 
of  the  railroad  company  daraag^es  for  injuries 
alleged  to  have  been  inflicted  upon  her  mi  nor  son,  Rog-ers 
Johnson,  who  was  alleged  to  have  been  six  years  old 
when  injured.  It  was  alleged  that  bj'  reason  of  the 
injuries  the  son  lost  one  foot,  which  disabled  him  for 
labor.  The  petition  set  up  the  particular  acts  of  neg- 
ligence which  caused  the  injury  in  the  following  lan- 
guage: "That  the  car  of  defendant  which  caused  the 
said  injury  had  been  backed  with  great  rapidity  by  the 
defendant's  engine,  aud  was  then  cut  loose  from  the 
engine  without  any  person  to  control  the  same,  and  \vas 
run  into  the  said  crossing  with  great  force  and  rapidity, 
without  any  kind  of  warning  whatever,  either  by  ring- 
ing a  bell,  sounding  a  whistle,  or  otherwise;  that  the 
employees  of  the  defendant  who  were  operating  said 
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engine  and  cars  were  wholly  inexperienced;  that  they 
were  without  skill;  that  they  were  careless  and  neg- 
ligent, and  were  known  to  defendant,  its  officers  and 
agents,  to  be  such  at  thfe  time  and  prior  to  the  time  when 
the  said  accident  occurred."  Theinjury  was  alleged  to 
have  occurred  at  a  crossing  on  the  defendant's  railroad 
in  the  town  of  Temple,  On  the  same  day  Alice 
Johnson,  as  next  friend  of  Rogers  Johnson,  her  minor 
son,  filed  apetitionin  the  same  court,  seeking  to  recover 
against  the  defendant,  on  behalf  of  the  minor,  damages 
for  the  same  injury,  and  in  tbat  petition  the  allegations 
of  negligence  were  practically  the  same  as  in  the  peti- 
tion in  the  suit  of  Alice  Johnson  in  her  own  right.  At 
the  suggestion  of  the  defendant  the  two  suits  were  con- 
solidated and  tried  together.  Verdict  and  judgment 
were  rendered  in  favor  of  Alice  Johnson  for  $2,000  and  . 
in  favor  of  Rogers  Johnson  for  $5,000,  which,  upon 
appeal,  were  afBrmed  by  the  court  of  civil  appeals  for 
the  Third  supreme  judicial  district. 

As  a  guide  in  determining  the  amount  of  the  verdict 
for  Rogers  Johnson,  the  trial  judge  gave  the  following 
charge  to  the  jury:  "If  you  find  for  plaintiff  Rogers 
Johnson,  say  so  by  your  verdict,  and  assess 
his  damages  at  such  an  amount  as  the  proof  fil^!lS'.2lmta"' 
shows  he  sustained:  and  you  are  authorized  R^J.  '" 
to  take  into  consideration  such  mental  and 
physical  pain  and  suffering,  and  the  nature,  extent,  and 
probable  duration  of  the  injury,  and  his  impaired  con- 
dition or  capacity  to  earn  money  or  pursue  an  occu- 
pation." The  proof  showed  that  Rogers  Johnson,  at 
the  time  of  the  injury,  was  10  years  old.  The  charge 
authorized  the  jury  to  find  in  his  favor  damages  that 
might  accrue  from  his  impaired  condition  or  capacity  to 
earn  money  or  pursue  an  occupation,  from  the  date  of 
his  injury;  that  is,  during  his  minority  as  well  as  there- 
after. This  was  clearly  erroneous,  for  the  minor  had 
no  right  to  such  recovery,  as  the  evidence  showed  that 
he  had  a  mother  then  living,  under  whose  control  he 
was.     The  charge  being  erroneous,  it  is  presumed  to 
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have  been  injurious  to  the  interests  of  the  defendant, 
and  "in  such  case  the  duty  does  not  devolve  upon  the 
party  complaining  to  show  that  he  was  thereby  injured, 
but  upon  him  in  whose  favor  the  verdict  was  returned 
to  show  that  the  complaining  party  was  not  prejudiced 
by  the  error."  Railway  Co.  v.  Greenlee.  62  Tex.  349; 
Emerson  v.  Mills,  83  Tex.  388.  18  S.  W.  806. 

The  trial  court  also  gave  the  following  charge  upon 
the  measure  of  damages  in  the  case  of  Alice  Johnson: 
"But,  if  you  should  find  that  the  son  was  injured  as 
alleged,  and  by  and  on  account  of  the  negligence  of  the 
defendant's  employees  as  alleged  in  her  petition,  with- 
out any  contributory  negligence  either  on  her  part  or 
that  of  her  said  son,  then  you  will  find  in  her  favor, 
and  assess  her  damages  simply  at  the  value  of  the  ser- 
vices of  the  boy  to  her  from  the  time  of  his  injuries  to 
the  time  he  shall  have  arrived  at  the  age  of  21  years; 
and  in  making  this  estimate  you  must  be  governed  by 
the  testimony  and  your  own  judgment,  common  sense. 
and  discretion.  If  you  find  for  defendant,  say  so  by 
your  verdict."  The  court  of  civil  appeals,  in  passing 
upon  the  error  assigned  on  the  first  charge  quoted. 
says  :  "We  must  assume  that  the  jury  who  tried  this 
case  were  men  of  ordinary  intelligence,  and.  such  be- 
ing the  case,  we  must  impute  to  them  ordinary  ability 
of  discrimination.  The  court,  in  effect,  tells  the  jury 
that  during  the  period  of  minority  of  Rogers  Johnson 
his  mother  was  entitled  to  the  value  of  his  services,  and 
when  they  were  authorized  to  consider  his  impaired 
condition  and  capacity  to  earn  a  living  on  that  branch 
of  the  case  wherein  his  mother  sought  to  recover  dam- 
ages for  him  the  jury  must  have  understood,  as  men  of 
ordinary  intelligence,  that  the  impaired  capacity  to  pur- 
sue an  occupation  or  to  earn  a  living  did  not  embrace 
the  period  of  time  which  they  were  just  told  the  mother 
in  her  own  right  could  recover  for."  If  we  admit  the 
soundness  of  this  position,  it  affords  no  certain  ground 
upon  which  to  base  the  conclusion  that  the  jury  did 
not  in  fact  allow  to  Rogers  Johnson  compensation  for 


.y  Google 


Am  ft  mag  INJURIES  TO  CHILDREN  2^5 

KCas 

Gulf,  etc.,  Ry.  Co.  v.  Johnson 

his  inability  to  labor  and  to  pursue  any  occupation  dur- 
ing' his  miaority.  It  is  not  enough  that  the 
records  show  that  the  jury  ought  not  to  Jf.'Jt^^';^ 
have  allowed  compensatioti  to  both  mother  iimia. 
and  son  for  the  same  time,  or  that  they 
might  not  have  done  so;  but  it  must  appear  affirma- 
tively that  the  erroneous  charge  did  not  lead  the  jury 
to  give  compensation  to  each  of  them  for  the  disability 
during  minority.  In  order  to  reach  the  conclusion 
with  any  degree  of  certainty  that  the  jury  did  not  fol- 
low the  erroneous  charge  of  the  court  in  assessing  the 
damag^es  in  favor  of  Rogers  Johnson,  we  must  not  only 
credit  them  with  being  men  of  ordinary  intelligence, 
but  we  must  assume  that,  from  their  own  knowledge 
of  the  law  and  a  superior  discrimination,  they  placed  a 
limitation  upon  the  rig'ht  of  Rogers  Johnson  which 
was  not  expressed  in  the  charge  of  the  court,  and  could 
only  be  arrived  at  by  implication  arising-  upon  another 
charge  applicable  to  the  rights  of  the  mother  alone. 
It  is  possible — we  doubt,  however,  it  is  probable,  and 
we  feel  sure  that  it  is  not  at  all  certain — that  the  jury 
did  disregard  the  charge  of  the  court,  and  find  such 
a  verdict  as  the  law  required  of  them  under  the  facts 
of  the  case;  but  uncertainty  with  reg^ard  to  their  action 
is  fatal  to  this  judgment.  When  a  positive  error  has 
been  committed,  the  court  cannot  enter  into  speculation 
as  to  what  conclusions  the  jury  may  have  arrived  at  in 
order  to  avoid  the  force  and  effect  of  such  error  upon  a 
verdict ;  and  more  especially  is  this  true  in  a  case  like 
the  present,  where  the  law  in  a  large  measure  commits 
to  the  common  sense  and  sound  discretion  of  the  jury 
the  amount  to  be  assessed.  But  in  such  a  case  the  rule 
laid  down  in  the  cases  above  cited  must  be  enforced, and 
if  it  does  not  appear  from  the  record  that  the  error  was 
harmless,  the  judgment  based  upon  such  error  must 
be  reversed.  The  district  court  erred  in  giving  the 
charge  complained  of,  and  the  court  of  civil  appeals 
erred  in  overruling  the  assignment  based  thereon. 

The  trial  judge  gave  to  the  jury  the  folio vtfing  charge: 
"If,  however,  you   believe  the  plaintiff,  the  boy,  was 
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■on  said  crossing,  if  a  crossing  as  alleged,  and  employees 
of  defendant  by  the  use  of  ordinary  care 
w"™°u!fli'?i  ^^^^'^  have  discovered  him  in  time  to  have 
*^'  '  prevented  the  injury,  and  failed  by  reason 
of  their  carelessness  and  wrant  of  proper 
care  to  do  so,  and  that  no  injury  would  have  resulted 
had  said  employees  used  the  means  in  their  power  to 
prevent  it,  then  it  was  their  duty  to preventthe  injury, 
and  their  failure  to  do  so  was  negligence. "The  issue 
presented  by  this  charge  is.  could  the  employees  of  the 
defendant  by  the  use  of  ordinary  care  have  discovered 
the  boy  in  time  to  prevent  the  injury,  and  did  they  by 
want  of  proper  care  fail  to  discover  him,  and  if  they  had 
used  proper  care  to  discover  him,  and  had  made  use  of 
the  means  in  their  power  to  prevent  the  injury,  would 
it  have  occurred?  The  objection  to  this  charge  is  that 
there  was  no  evidence  before  the  jury  which  tended  to 
prove  that  the  employees  could  have  discovered  Rogers 
Johnson  upon  the  crossing  in  time  to  prevent  the  injury 
by  any  means  in  their  power.  We  have  carefully  ex- 
amined the  statement  of  facts,  and  find  no  evidence 
which  tends  to  establish  the  proposition  that  defendant's 
servants  who  were  operating  the  cars  by  which  the 
injury  was  produced  either  saw  Rogers  Johnson  before 
the  injury  occurred  or  that  they  could  have  seen  him  if 
they  had  exercised  ordinary  care  in  the  discharge  of 
their  duties.  Besides,  we  do  not  find  any  allegation  in 
the  petition  which  sets  up  this  ground  of 
negligence.  It  was,  therefore,  error  for  the 
court  to  give  the  charge  to  the  jury.  The  charge  last 
quoted  is  the  only  one  that  submits  to  the  jury  any 
ground  of  recovery  as  against  the  defendant,  and,  as 
the  recovery  of  Mrs.  Alice  Johnson  depends  upon  the 
right  of  Rogers  Johnson  to  recover,  the  reversal  of  the 
judgment  in  his  favor  upon  this  ground  must  neces- 
sarily result  in  a  reversal  of  the  judgment  in  favor  of 
his  mother. 

It  is  likewise  complained  by  the    plaintiff  in  error 
that  the  court  in  stating  the  issues    presented    by    the 
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pleadinar,  stated  that  the  petition  alleged  that  the  de- 
fendant's servants  were  incompetent  and 
careless,  there  being- no  evidence  of  this  fact.  oIiS»?im^' 
We  do  not  consider  that  this  constitutes  re- 
versible em)r  in  this  instance,  but  it  is  not  proper  for 
the  court,  in  making*  a  statement  of  the  case,  to  present 
any  issue  unless  it  is  set  up  in  the  pleadings,  and  evi- 
dence tending  to  establish  it  has  been  introduced  to  the 
jury.  For  the  errors  indicated,  the  judgments  of  the 
district  court  and  of  the  court  of  civil  appeals  are  re- 
versed, and  the  cause  remanded. 


Impairment  of  Earning  Capacity  During  Minority — When  Dam^es 
for.  Are  not  Recoverable. — Ualeas  there  is  evidence  that  a  minor  has 
been  emancipated,  there  can  be  no  recovery  by  him  for  diminution 
of  earning:  power  during-  minority.  Atlantii,  etc.,  R.  Co.  v.  Smith, 
94  Ga.  107 ;  Texas,  etc..  R.  Co.  v.  Morin.  66  Tex.  225  ;  Peppercorn 
V.  Black  River  Falls,  89  Wis.  38,  46  Am.  St.  Rep.  818.  And  see  Fort 
Worth,  etc.,  R.  Co.  v.  Meaalea,  81  Tei.  474. 

But  there  may  be  a  recovery  by  an  infant  plaintiff  for  loss  of 
eamiag  power  after  majority  ;  that  is,  in  an  action  for  damages 
bronght  by  a  minor,  the  jury  may  con&ider  as  an  element  of  dam- 
ages to  the  minor  the  value  of  his  capacity  to  earn  money,  and  the 
losa  of  it,  which,  however,  as  to  him  will  not  accrue  until  after  hia 
majority  is  attained.  Ft.  Worth,  etc.,  R.  Co.  7.  Robertson,  (Tex. 
1891)  16  S.  W.  Rep.  1093  ;  Schmitz  v.  St.  Louis,  etc.,  R.  Co.,  119  Mo. 


New  York.S.  &  W.  R.  Co. 

{Supreme  Court  of  New  Jersey.  June  23,  iSgS.) 

Injury  to  Child  Playing  on  Turntable— Liability  of  Company.*— A 
railroad  company  which  maintains  a  turntable  upon  its  own  land  is 
not  liable  for  an  Injury  to  a  child  who  comes  upon  the  land  and 
receives  the  injury  by  playing-  with  the  turntable  without  any  invi- 
tation express  or  implied. 

Ssrna— Implied  Invitation.— An  invitation  to  a  child  will  not  be  im- 
plied from  the  fact  that  the  turntable,  obviously  designed  for  another 
purpose,  furnishes  a  place  for  play,  which  is  attractive  to  children, 

Ludlow,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

*See  aotea  at  end  of  caae. 
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Error  by  plaintiff  to  Passaic  county  circuit  court. 
A  /firmed. 

The  judgment  broug-ht  up  for  review  was  entered  in 
favor  of  the  defendant  upon  a  demurrer  to  the  plaintiff's 
declaration,  the  ground  of  decision  being-  that  no 
actionable  wrong  on  the  part  of  the  defend- 
ant was  disclosed  thereby.  The  allegation 
of  the  declaration,  in  substance,  is  that  the  defendant 
company  was  the  owner  and  operator  of  a  railroad 
running  through  the  cit}'  of  Paterson,  and  that,  in 
connection  thei-ewith.  it  operated  and  controlled  aturn- 
table  on  its  land  abutting  on  the  south  side  of  Ellison 
street,  distant  about  100  feet  from  the  main  tracks  of  the 
railway;  that  said  Ellison  street  is  a  public  highway  in 
the  residential  portion  of  the  city  of  Paterson  aforesaid, 
and  is  daily  passed  over  by  large  numbers  of  people, — 
men,  women,  and  children, — who  have  a  full  and 
uninterrupted  view  of  the  said  turntable  as  they  pass 
along  said  street;  that  said  turntable,  which  is  about 
50  feet  longand  8  feet  wide,  extends  in  a  northerly  and 
southerly  direction,  and  is  so  situated  on  the  land  afore- 
said that  the  northerly  end  of  its  stationary  abutment 
(which  stationary  abutment  is  about  10  feet  long)  is 
about  5  feet  from  the  southerly  line  of  said  Ellison 
street;  that  said  turntable  is  very  dangerous  for  child- 
ren to  play  with,  but  is,  nevertheless,  a  device  in  its 
nature  exceedingly  attractive  and  alluring  to  children, 
and  apt  and  likely  to  cause  them  to  use  it  and  turn  it 
for  their  amusement  and  sport,  and,  in  consequence  of 
their  so  using  and  turning  it,  to  hurt  and  injure  them- 
selves; that  the  only  way  in  which  the  turntable  could 
be  safely  and  carefully  maintained  by  the  defendant 
was  by  surrounding  it  with  a  fence,  and  keeping  it 
locked,  to  prevent  the  approach  nf  children  to  it,  and  to 
prevent  them  from  using  it;  that  it  was  the  duty  of  the 
defendant  to  use  care,  prudence,  and  precaution  that 
children  should  not  be  injured  thereby,  and  to  that  end 
to  prevent  approach  and  access  to  the  turntable  by 
fencing  it  around,  and  by  securing  it  with  a  lock,  so 
that  it  could  not  be  turned  by  children  who  might  resort 
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io  it;  that  the  defendant,  disregarding  its  duty  in  that 
behalf,  failed  to  use  reasonable  care,  prudence,  and 
precaution,  but  carelessly  and  negligently  maintained 
and  controlled  the  turntable  without  any  fence  around 
it  to  prevent  the  access  of  children  to  it,  and  without 
keeping-  it  locked.  The  declaration  then  avers  that  by 
means  of  the  premises,  and  in  consequence  of  said 
neglect  and  carelessness  of  the  defendant,  the  plaintiff, 
an  infant  of  the  age  of  10  years  and  9  months,  being 
attracted  and  allured  by  the  turntable  to  play  with  the 
same,  and  to  put  the  same  in  motion,  did  so;  and  while 
it  was  in  motion — it  having  been  moved  by  himself  and 
his  playmates — the  plaintiff  climbed  on  the  end  of  it, 
resting  on  his  belly,  and  was  thereby,  in  the  turning  of 
the  table,  caught  between  it  and  the  stationary  abut- 
ment, and  seriously  injured. 

Argued  February  term,  1898,  before  Magie,  C.  J., 
and  LiPPiNcoTT,  Gummere,  and  Ludlow,  JJ. 
William  I.  Lcxvis,  for  plaintiff  in  error. 
John  W.  Grig-gs,  for  defendant  in  error. 

Magie,  C.  J.  (after  stating  the  facts).  The  ground 
upon  which  the  alleged  duty  of  the  defendant  company 
is  rested,  involves  the  doctrine  of  the  cases  which  have 
come  to  be  called  "Turntable  Cases."  The  first  case  of 
importance  in  this  country  upon  that  subject  is  Railroad 
Co.  I-.  Stout,  17  Wall.  657.  That  case  has  been 
followed  more  or  less  closely  in  a  great  number  of 
cases,  which  may  be  found  collected  in  27  Am.  &  Eng. 
Enc.  Law,  344.  While  the  doctrine  of  the  United 
States  supreme  court  in  the  case  cited  has  been  adopted 
by  many  courts,  it  has,  as  we  shall  see,  the  dissent  and 
disapprobation  of  other  courts.  It  is  now  for  the  first 
time  presented  for  consideration  to  the  courts  of  this 
state.  Therule  of  duty  involved  in  the  doctrine  under 
consideration  may  be  thus  generally  stated: 
That  a  railroad  company  which  maintains  nijli,**,,!"™- 
on  its  own  ground  a  turntable,  which  from  SJjTiV.**'"*'" 
its  attractiveness  to  the  eyes  of  children,  or 
from  its  being  adapted  by  its  construction  to  provide 
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for  children  aa  attractive  thing  to  play  upon,  is  bound 
to  take  reasonable  care  that  they  be  not  injured  thereby. 
Sometimes  emphasis  has  been  laid  upon  the  fact  that 
the  turntable  is  maintained  near  public  streets  and 
places,  or  where  people  and  children  are  accustomed 
to  visitor  pass  throug^h.  as  in  Ferg'uson  v.  Railroad 
Co.,  75  Ga.  637.  Sometimes  it  is  stated  more  broadly, 
as  hy  Young,  J.,  in  KefFe  v.  Railway  Co.,  21  Mian. 
207,  where  he  says  that  a  railroad  company,  when 
it  sets  before  youufj  children  a  temptation  which 
it  has  reason  to  believe  will  lead  them  into  dangler, 
must  use  ordinary  care  to  protect  them  from  harm. 
It  is  nowhere  pretended  thatthe  rule  applies  in  the  case 
of  adults,  who  under  similar  circumstances,  would  un- 
doubtedly be  trespassers,  to  whom  the  railroad  com- 
pany would  owe  no  duty,  or  at  most  would  be  admitted 
by  license  or  permission,  and  to  them  the  railroad  com- 
pany would  owe  no  duty  but  to  abstain  from  willful  in- 
juries, and  from  maiataiuing' hidden  and  concealed  dan- 
gers. But  the  expressed  notion  is  that  under  such  cir- 
cumstances young  children  are  not  trespassers,  because 
allured  and  tempted  to  come  upon  the  landof  another.and 
not  being"  of  sufficientage  to  appreciate  thedangers  con- 
sequent on  yielding  to  such  temptation.  It  is  obvious 
that  the  principle  on  which  the  rule  rests,  if  sound, 
must  be  applicable  more  widely  than  merely  torailread 
companies  and  the  turntables  maintained  by  them.  It 
would  require  a  similar  rule  to  be  applied  to  all  owners 
and  occupiers  of  land  in  respect  to  any  structure,  ma- 
chinery, or  implement  maintained  by  them  thereon 
which  possesses  a  like  attractiveness  and  furnishes  a 
like  temptation  to  young  children.  He  who  erects  a 
tower  capable  of  being  climbed,  and  maintains  thereon 
a  windmill  to  pump  water  to  his  buildings;  he  who  leaves 
his  mowing  machine  or  dangerous  agricultural  imple- 
ments in  his  field  after  his  days'  work;  he  who  maintains 
a  pood  in  which  boys  may  swim  in  summer  or  on  which 
they  may  skate  in  winter, — would  seem  to  be  amenable 
to  this  rule  of  duty.  Climbing,  playing  at  work,  swim- 
ming and  skating,  are  attractions  almost  irresistible  to 
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children,  and  any  landowner  or  occupier  may  well  be- 
lieve that  such  attractions  will  lead  young  children  into 
danfifer.  Many  other  cases  of  like  character  might  be 
imagined.  In  all  of  them  the  doctrine  of  the  Turntable 
Cases,  if  correct,  would  charge  the  landowner  or  oc- 
cupier with  the  duty  of  taking"  ordinary  care  to  preserve 
young  children  thus  tempted  on  his  land  from  harm. 
The  fact  that  the  doctrine  extends  to  such  a  variety  of 
cases,  and  to  cases  in  respect  to  which  the  idea  of  such 
a  duty  is  novel  and  startling,  raises  a  strong  suspicion 
of  the  correctness  of  the  doctrine,  and  leads  us  to  ques- 
tion it.  The  only  ground  upon  which  this  doctrine  can 
be  supported,  if  at  all,  is  that  he  who  maintains  on  his 
land  a  thing  having  the  attractiveness  mentioned,  is  as- 
sumed thereby  to  invite  upon  his  lands  children  of  ten- 
der age  to  whom  this  attractiveness  has  proved  a  temp- 
tation too  strong  to  resist,  and  to  know  what  the 
conduct  of  children  thus  invited  would  probably  be. 
The  duty  must  arise,  in  my  judgment,  from  this 
implied  invitation.  I  usetbe  word  "invitation"  as 
aptly  expressing  a  well-known  relation  between  an 
owner  or  occupier  of  land  and  one  who  comes  thereon 
under  certain  circumstances.  The  nature  and  extent 
of  the  liability  of  the  inviter  are  well  settled.  Phillips 
v.  Library  Co..  55  N.  J.  Law.  307,  27  Atl.  478.  Mr. 
Justice  Depue.  in  the  case  last  cited,  draws  attention 
to  a  criticism  of  the  master  of  the  rolls  in  Heaven 
V,  Pender,  11  Q.  B.  Div.  508,  on  the  accuracy  of  the 
word  "invitation,"  as  compionly  used  in  this  connect- 
ion. But  the  statement  which  the  learned  master  of 
the  rolls  suggested  as  more  accurately  expressing  the 
relation  between  the  parties  in  such  cases  seems  to  be 
unnecessarily  and  erroneously  broad.  Invitation  is  a 
term  whose  legal  import  is  known,  and  there  is  no  rea- 
son for  not  using  it  to  express  the  relation  now  under 
consideration.  Invitation  which  creates  such  a  relation 
may  be  express,  as  when  the  owner  or  occupier  of  land 
by  words  invites  another  to  come  on  it,  or  make  use  of 
it  or  something  thereon  ;  or  it  may  be   implied,  as 
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when  such  owner  or  occupier,  by  acts  or  conduct,  leads 
another  to  believe  that  the  land  or  somethingf  thereon 
was  intended  to  be  used  as  he  uses  them,  and  that  such 
use  is  not  only  acquiesced  in  by  the  owner  or  occupier 
but  is  in  accordance  with  the  intention  or  design  for 
which  the  way  or  place  or  thinfj  was  adapted  and  pre- 
pared or  allowed  to  be  used.  This  definition  oriffinally 
g-iven  in  Sweeny  I'.  Railroad  Co.,  10  Allen,  368,  was 
approved  and  adopted  by  our  court  of  errors.  Phillips 
z'.  Library  Co.,  iidi  snpra.  It  will  beobserved  that  in 
the  case  of  an  implied  invitation  the  relation  is  imposed 
upon  the  owner  or  occupier  of  land  only  when  he  has 
done  something  which  justifies  one  who  enters  upon 
the  land  and  makes  use  of  it  or  something-  upon  it  in 
believing  that  he  intended  such  use  to  be  made  ;  and  he  , 
who  makes  such  use  can  claim  the  relation  only  when  he 
is  justified,  by  the  acts  or  conduct  of  the  owner  or  occu- 
pier, in  believing^  that  such  use  was  intended ;  and  entry 
and  use  by  such  invitation  is  thus  distinguished  from 
entry  and  use  by  mere  permission.  Applying  these 
views  to  the  Turntable  Cases,  it  is  obvious  that  the  re- 
lation between  a  railroad  company  and  a 
SJitatili.'"''  child  who  enters  its  lands  to  play  with  a 
turntable  is  not  one  created  by  implied  invi- 
tation. A  turntable,  however  attractive,  could  not  be 
deemed  to  have  been  erected  for  the  use  which  a  child 
makes  of  it.  This  objection  is  not  obviated  by  an  ap- 
peal to  the  doctrine  that  children  of  tender  years  are 
not  held  to  the  same  deg^ree  of  prudence  and  care  as 
adults,  but  only  to  such  prudence  and  care  as  their 
years  indicate  them  to  possess  ;  for  it  is  not  (yet)  a 
question  of  the  child's  negligence,  butaquestionof  the 
duty  of  the  railroad  company  towards  the  child.  If 
that  duty  is  conceived  to  arise  from  the  relation  created 
by  implied  invitation,  it  must  appear  that  the  child  is 
justified  in  believing  that  the  turntable  was  designed 
for  the  use  he  makes  of  it;  which  is,  of  course,  absurd. 
In  my  judgment,  it  follows  that  the  liability  of  a  rail- 
road    company    to    a    child    injured    by    playing    on 
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its  turntable  cannot  arise  out  of  a  duty  imposed  on 
the  company  by  reason  of  a  supposed  implied  invita- 
tion. If  a  child  is  not  to  be  deemed  invited  to  enter 
a  railroad  company's  land  to  play  upon  a  turnta- 
ble, it  also  follows  that  a  child  in  doing-  so  is  either  a 
trespasser  or  is  there  by  mere  permission.  In  neither 
case  is  any  duty  cast  upon  the  landowner,  except  to  ab- 
stain from  any  willful  injury,  and  from  maintaining; 
hidden  or  concealed  danglers.  As  has  been  before 
stated,  the  doctrine  of  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Stout  has  not  met  with  uni- 
versal approval.  In  New  York,  at  an  early  day,  the 
court  of  appeals  intimated  that  it  could  not  be  supported. 
McAlpin  V.  Powell,  70  N.  Y.  126.  Later  cases  in  the 
supreme  court,  however,  yielded  to  the  prevailing  opin- 
ions. Walsh  V.  Railroad  Co.,  67  Hun,  60+,  22  N.  Y. 
Supp.  441 ;  Id.,  78  Hun.  1.  28  N.  Y.  Supp.  1097.  But 
upon  an  appeal  of  the  case  last  cited  the  court  of  ap- 
peals, in  a  strong  optaion  by  Judge  Peckham,  unami- 
mously  disapproved  of  the  doctrine.  Walsh  v.  Rail- 
road Co.,  145  N.  Y.  301,  39  N.  E.  1068.  In  that  case  a 
child  under  six  years  of  age  was  injured  while  playing 
on  a  turntable  erected  on  a  plot  of  ground  partially  un- 
fenced,  and  across  which  the  public  had  been  permitted 
to  go  from  one  street  to  another.  It  was  held  that  the 
facts  did  not  justify  the  inference  of  an  invitation  to 
the  child  ;  that  his  presence  there  was  by  sufferance 
only,  which  did  not  cast  upon  the  company  any 
duty  of  active  vigilance  ;  and  that  the  company  owed 
no  duty  to  the  child  to  keep  the  turntable  fastened. 
In  Massachusetts  the  courts  take  a  similar  view.  A 
hoy  was  attracted  to  railroad  premises  by  an  unlocked 
and  unguarded  turntable  near  a  highway,  and  also  near 
the  accustomed  resorts  of  children,  and  was  injured  by 
playing  with  it.  Mr.  JUSTICE  Lathrop  reviewed  the 
decisions  with  care,  and  the  court  reached  the  conclu- 
sion that  upon  such  facts  no  invitation  from  the  com- 
pany was  to  be  inferred,  but  that  the  boy  was  a  mere 
trespasser  to  whom  the  company  owed  no  duty  which 
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was  violated.  Daniels  v.  Railroad  Co.,  154  Mass.  349, 
28  N.  B.  283.  A  similar  doctrine  had  been  enunciated 
in  other  cases  in  that  state  where  children  were  injured 
npon  railroad  property.  McEachern  v.  Railroad  Co.. 
150  Mass.  5lD,  23  N.  E.  231.  and  cases  cited.  In  a 
case  in  New  Hampshire  a  boy  of  seven  years  of  ag-e 
was  injured  while  playing-  upon  a  turntable  erected  and 
maintained  within  60  feet  of  a  public  street.  He  had 
been  attracted  to  it  by  the  noise  of  older  boys  playing^ 
upon  it.  The  court  repudiated  the  doctrine  of  Railroad 
Co,  V.  Stout,  and  held  that,  under  the  circumstances 
the  railroad  owed  no  duty  to  the  boy.  Frost  v.  Railroad 
Co.,  64N.  H.  220,  9Atl.  790.  These  cases  support 
the  view  previously  expressed,  and  I  think  we  should 
follow  them  as  true  expressions  of  the  law  on  this  sub- 
ject. The  principle  which  I  maintain  was,  in  my  judg- 
ment, involved  in  a  case  decided  in  this  court.  I  refer 
to  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  467.  In  that 
case  children  of  tender  years,  out  of  childish  curiosity, 
wandered  through  open  gates  into  a  lumber  yard,  and 
were  there  injured  by  the  fall  of  a  pile  of  lumber, 
which,  it  was  claimed,  was  improperly  secured.  The 
lumber  vard  was  adapted  to  excite  the  curiosity  of 
children,  for  it  was  built  over  the  water,  and  was  in- 
tersected by  narrow  ^ang-ways  bounded  by  high  piles 
of  lumber,  and  leading-  to  the  water.  It  was  attractive 
to  children,  and,  as  it  was  in  a  populous  district,  its 
owner  might  fairly  anticipate  that,  if  the  gates  were 
left  open,  children  would  yield  to  its  attractions.  Yet 
this  court  held  that  under  such  circumstances  the  owner 
of  the  lumber  yard  owed  no  duty  to  care  for  the  safety 
of  the  children  who  were  trespassers  or  had  entered  by 
mere  permission.  It  results  that  the  declaration  de- 
murred to  discloses  the  existence  of  no  duty  owing-  by 
the  defendant  company  to  the  plaintiff,  the  nejflect  of 
which  caused  the  injury  for  which  he  sues,  and  that, 
therefore,  the  judgment  of  the  circuit  court  should  be 
affirmed,  with  costs. 

Ludlow,  J.,  dissents. 
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Injury  to  Children  Playing  on  Turntables.— See  48  Am.  &  Eng.  R. 
Caa.  535,  note,  54  A.m.  &  En^.  R.  Caa.  117,  note. 

In  Stent  V.  Sioux  City,  etc.,  R,  Co.,  17  Wall.  (U.  S.)  6S7,  the  Su- 
preme Court  of  the  United  States  first  atmounced  the  doctrine  tbat 
if  a  railway  company  leaves  unsecured  upon  its  own  property  turn- 
tables or  other  dangerous  machinery  attractive  to  children,,  the 
company  la  negligent,  and  is  liable  for  injuries  caused  to  a  child  by 
setting  in  motion  such  machinery. 

The  majority  of  the  state  courts  have  followed  this  doctrine. 
Golf,  etc.,  R.  Co.  V.  Styron,  66  Tex.  421,  1  S.  W.  Rep.  161;  Evansich 
I'.  Gulf,  etc.,  R.  Co.  61  Tex.  24;  a.  c,  6  Am.  &  Eng.  R.  Gas.  182,  57 
Tei.  126;  Houston,  etc.,  R.  Co.  v.  Simpson,  60  Tei,  103;  Gulf,  etc., 
R.  Co.  V.  McWhirter,  77  Tex.  356,  19  Am.  St.  Rep.  755;  Fort  Worth, 
etc.,  R.  Co.  V.  Measles,  81  Tex.  474;  KefFe  v.  Milwaukee,  etc.,  R.  Co., 
21  Mioo.  207;  O'Malley  v.  St.  Paul,  etc.,  R,  Co.,  43  Minn.  289;  Twist 
f.  Winona,  etc.,  R.  Co.,  39  Minn.  164,  37  Am.  &  Eng.  R.  Cas.  336; 
Naeel  v.  Missouri  Pac.  R.  Co..  75  Mo.  653,  42  Am.  Rep.  418,  10  Am. 
4  Eng.  R.  Cas.  702;  Barrett  v.  Southern  Pac.  S.  Co.,  48  Am.  *  Bag, 
K.  Cas.  532,  27  Pac.  Rep.  666,  91  Gal.  296;  Callahan  t>.  Eel  River, 
etc.,  R.  Co.,  92  Cal.  89;  Union  Pac.  R.  Co.  i/.  Dunden,  37  Kan.  1,  34 
^m.  &  Eng.  K.  Cas.  88;  Kansas  C^nt.  R.  Co.  v.  Fitzsimmons,  22 
Kan.  686;  Bridger  v.  Asheville,  etc.,  R.  Co.,  25  S.  Car.  24;  Illwaco  R. 
4  Nav.  Co.  V.  Hedrick,  1  Wash.  446,  22  Am.  St.  Sep.  169.  45  Am.  & 
£ng.  R.Cas.  68;  Ferguson  ii.  Columbus,  etc.,  R.  Co.,  75Ga.637;  Bates 
V.  Louisville,  etc.,  R.  Co.,  90  Tenn.  36,  IS  S.  W.  Rep.  1069;  Atchi- 
son, etc.,  R.  Co.  V.  Bailey,  11  Neb.  332,  10  Am.  &  Eng.  R.  Cas.  742; 
Walsh  V.  Fitchburg  R.  Co..  67  Hun  (N.  Y.)  604;  Koons  v.  St.  Louis, 
etc.,  R.  Co.,  65  Mo.  592;  Kolsti  v.  Minneapolis,  etc.,  R.  Co.  (Minn. 
1S94),  19  Am.  ft  Eng.  R.  Cas.  140;  Weaterfield  v.  Levi,  43  La.  Ann. 
63,  9  So.  Rep.  52;  Ft,  Worth,  etc.,  R.  Co.  v.  Robertson,  (Tex.)  16  S. 
W.  Rep.  1093;  Nagel  v.  Missouri  Pac.  R.  Co.,  10  Am.  &  Eng.  R.  Cas. 
703.  75  Mo.  653,  42  Am.  Rep.  418. 

For  a  railroad  company  to  leave  a  dangerous  machine,  such  as  a 
turntable,  unfastened  in  a  city  lot  which  is  not  securely  inclosed, 
and  where  people  and  children  are  wont  to  visit  and  pass  through, 
is  negligence.  And  if  an  infant  of  ten  or  twelve  years  of  age  resorts 
totbe  turntable,  and  in  riding  upon  it  is  seriously  injured,  the  rail- 
road company  is  liable  in  damages  for  such  injuries  to  the  infant, 
and  this  is  so  notwithstanding  the  father  of  the  infant  permitted 
her  to  go  near  the  turntable  to  carry  breakfast  to  a  brother  who  had 
been  left  by  the  father  to  protect  other  property  of  the  company. 
The  fault,  if  any.  of  the  father,  is  not  attributed  to  the  infant,  the 
action  l>eing  brou^-ht  by  the  infant  heraelf.  Ferguson  v.  Columbus, 
etc.R.  Co.,  75  Ga.  637. 

In  KefFe  v.  Milwaukee,  etc.,  R.  Co.,  21  Minn.  207,  Young,  J.,  said: 
"We  agree  with  the  defendant's  counsel  that  a  railroad  company  is 
not  required  to  make  its  lands  a  safe  playground  for  children.  It  has 
the  same  right  to  maintain  and  use  its  turntable  that  any  landowner 
has  to  use  his  property.  It  is  not  an  insurer  of  the  lives  or  limbs 
of  young  children  who  play  upon  its  premises.  We  merely  decide 
tbat  when  it  sets  before  young  children  a  temptation  which  it  has 
reason  to  believe  will  lead  them  into  danger,  it  must  use  ordinary 
care  to  protect  them  from  harm.  What  would  be  proper  care,  in  any 
case,  mnst,  in  general,  be  a  question  for  the  jury,  upon  all  the  cir- 
cnmstances  of  the  case."  The  same  judge  also  said:  "To  treat 
11  (N  9)  A  &  E  K  Cas— 20 
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the  plaintiff  as  a  voluntary  trespasser  is  to  ij^aore  the  avermenta 
of  the  complamt,  that  the  turntable,  which  was  situate  in  a  public 
(by  which  we  understaiid,  an  open,  frequented)  place,  was.  when 
left  unfastened,  very  attractive,  and,  when  put  in  motion  by  them, 
was  dang^erouB  to  young  children,  bj  whom  it  could  be  easily  put  in 
motion,  and  many  of  them  were  in  the  habit  of  g'Oing-  upon  it  to 
play.  The  turntable,  being-  thus  attractive,  presented  to  the  oat- 
ural  instincts  of  young-  children  a  strong  temptation;  and  such 
children,  following,  as  they  must  be  expected  to  follow,  those  nat- 
ural instincts,  were  thus  allured  into  a  danger  whose  nature  and 
eitent  they,  being  without  judgment  or  discretion,  could  neither 
apprehend  nor  appreciate,  and  against  which  they  could  not  protect 
themseLves.  The  difference  between  the  plaintiff's  position  and 
that  of  a  voluntary  trespasser,  capable  of  using  care,  consists  in  this, 
that  the  plaintiff  was  induced  to  come  upon  the  defendant's  turn- 
table by  the  defendant's  own  conduct,  and  that,  as  to  him,  the  turn- 
table was  a  hidden  danger,  a  trap." 

In  St.  Louis,  etc.,  R.  Co.  v.  Bell,  81  lU.  76,  the  turntable  was  a 
skeleton  structure  not  covered  with  planks,  and  not  protected  by  a 
wall, except  where  t he  railsof  the  switch  intersected  it.  The  turntable 
was  not  near  any  public  street  nor  in  a  place  where  the  public  were 
in  the  habit  of  passing.  It  was  fastened  with  a  latch  which  prevented 
it  from  being  turned  by  accident,  but  was  not  locked,  so  as  to  render 
it  impracticable  for  boys  to  open  or  withdraw  the  latch  and  move 
the  table.  The  court,  after  an  examination  of  the  testimony,  de- 
cided that  in  view  of  the  isolated  position  in  which  the  turntable 
was  located,  the  proofs  failed  to  show  that  the  railway  company 
was  guilty  of  such  want  of  care  as  could  lawfully  charge  it  with 
damaf^es  for  the  accident. 

Duty  to  Fasten  and  Secure  Tables. — It  is  negligence  to  omit 
to  secure  turntables  so  that  children  cannot  revolve  them.  If  a 
child  is  injured  in  consequence  of  such  an  omission  the  com- 
pany will  be  liable,  and  the  fact  that  the  turntable  was  t>eing' 
revolved  by  other  children  at  the  time  will  make  no  difference. 
Nagel  V  Missouri  Pac.  R.  Co.,  10  Am.  A  Eng-.  R.  Cas.  703,  75  Mo.  653, 
42  Am.  Rep.  418. 

A  company  ia  not  relieved  from  liability  for  injuries  to  a  child 
five  yearx  old,  received  while  playing  on  a  turntable,  because  tbe 
child  itself  is  unable  to  turn  the  table,  but  where  it  played  with 
others  older  who  were  able  to  turn  it.  Gulf,  C.  8c.  S.  F.  E.  Co.  v. 
McWhirter,  77  Tex.  356,  14  S.  W.  Rep.  26. 

In  an  action  for  negligence  in  not  properly  securing  a  turntable, 
whereby  a  child  six  years  of  age  received  injuries  causing  death, 
the  fact  that,  prior  to  the  accident,  an  agent  of  the  company  tied 
the  turntable  with  a  rope  so  that  it  could  not  be  revolved  unless  the 
rope  was  cut  or  untied,  does  not  relieve  the  company  from  liabilitj 
for  its  negligence  in  not  adopting  securer  fastenings,  where  it  is 
shown  that  the  agent  knew  children  were  attracted  to  the  machine, 
snd  were  in  the  habit  of  playing  upon  it,  and  that  the  method  of 
securing  it  had  in  the  past  proved  inanflicient.  Ilwaco  R.  &.  N.  Co. 
V.  Hedrick,  1  Wash.  446,  25  Pac.  Rep.  335. 

The  proof  showed  that  defendant  maintained  a  turntable  near  k 
town,  and  in  a  place,  away  from  the  public  road,  frequented  by  boys 
and  others  for  sport  and  recreation  ;  that  it  was  securely  fastened 
by  a  wooden  txjlt   which   prevented  its   turning,  but   that   this  bolt 
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could  be  removed  by  a  boy  of  plaintiff's  age  ;  that  on  a  Sunday 
irhen  the  turntable  was  not  guarded,  the  plaintiff,  witb  some  cont- 
paniouii,  removed  said  bolt,  aad  the  plaintiff,  endeavoring'  to  leap 
upon  the  turntable  while  his  companions  revolved  it,  had  his  leg 
crushed,  necessitating'  amputation.  Held,  that  the  court  should 
have  charg'ed  :  (1)  "That  the  defendant  was  not  required  to  so  fas- 
tea  or  secure  the  turntable  that  boys  like  the  injured  boy  could  not 
displace  such  faateuing  and  put  the  table  in  motion  ;"  (2)  "That 
the  defendant  was  not  required  to  fasten  the  turntable  anymore 
securely  than  necessary  to  keep  it  securely  in  place;"  and  it  was 
error  for  the  court  to  qualify  said  propositions  by  the  statement 
that  the  jury  might  consider  "the  amount  of  force  or  strength 
required  to  unfasten  the  turntable."  or  by  the  statement  that  even 
if  the  turntable  were  securely  fastened, the  company  would  be  guilty 
of  negligence  if,  by  the  exercise  of  ordinary  care,  it  could  have 
provided  against  injury  to  boys  interfering  with  its  turntable. 
This  qualification  renders  the  charge  contradictory  and  confusing- 
Bates  I'.  Nashville,  C.  &  St.  L.  R.  Co.,  90  Tenn.  36,  15  S.  W.  Kep. 
1069. 

The  company's  liability  is  not  affected  by  the  fact  that  the  table 
was  latched  by  the  customary  fastening  of  an  iron  latch  dropped  in 
a  slot,  or  by  the  fact  that  the  table  was  set  in  motion  by  the  negli- 
peot  act  of  other  boys.  Callahan  v.  Eel  River  A  E.  R.  Co.,  92  Cal. 
89.  28  Pac.  Rep.  104.  See  also  Gulf.  C.  &  S.  F.  R.  Co.  v.  Styron,  66 
Te».  421,  1  S.  W.  Rep.  161 ;  Ferguson  v.  Columbus  &  K.  R.  Co.,. 77 
Ga.  102  ;  Westerfield  v.  Levi,  43  La.  Ann.  63.  9  So.  Hep.  52. 

Liability  Where  Table  is  Turned  by  Others.— The  company's  lia- 
bility is  not  affected  by  the  fact  that  the  table  was  turned  by  another 
Child.  Nagel  v.  Missouri  Pac.  R.  Co.,  10  Am.  &.  Eng.  R.  Cas.  702, 
42  Am.  Rep.  41S.  75  Mo.  653  \  Barrett  v.  Southern  Pac.  R.  Co.,  48  Am. 
A  Eng.  R.  Cas.  532,  91  Cal.  2%;  Callahan  v.  Eel  River  ft  E.  R.  Co., 
92  Cal,  89,  28  Pac.  Rep.  104.  Nor  where  the  table  was  turned  by  a 
responsible  person.  Gulf,  C.  &  S.  F.  R.  Co.  v.  McWhirter,  77  Tex. 
356,  19  Am.  St.  Rep.  755,  14  S.  W.  Rep.  26. 

Degree  of  Care  Required  of  Company.— The  owner  of  any  ma- 
chine snch  as  a  turntable,  which  he  knows  to  be  dangerous  to  child- 
ren to«  young  to  know  the  danger,  and  of  too  immature  judgment 
or  discretion  to  control  their  natural  instinct  to  amuse  themselves 
with  anjthing  that  may  attract  them  as  a  plaything,  and  which  he 
knows  or  ought  to  know  may  attract  them,  and  who  knows  it  is  so 
placed  that  it  does  attract  them  to  play  with  it.  is  under  a  duty,  as 
to  such  children,  to  exercise  the  degree  of  care  which  au  ordinarily 
prudent  person  would  use  to  prevent  its  injuring  them.  What  that 
degree  of  care  requires  him  to  do  is  ordinarily  a  question  for  the 
jury.  O'Malley  v.  St.  Paul,  M.  &  M.  R.  Co.,  45  Am.  &.  Eng,  R,  Cas. 
62, 43  Minn.  289,  45  N.  W.  Rep.  440. 

The  judge  declined  to  charge  that  "the  degree  of  care  required  of 
defendant  is  only  such  as  is  exercised  by  well- regulated  railroads 
over  their  turntables,  and  that  if  defendant  exercised  such  care  in 
this  case,  there  was  no  negligence,"  saying  that  other  railroads' 
negligence  could  not  excuse  negligence  by  this  defendant,  and  that 
it  was  for  the  jury  to  say  whether  there  was  negligence  here.  In 
this  there  was  no  error.  Bridger  v.  Asheville  &  S.  R.  Co.,  2S  So. 
Car.  24. 
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Proximate  Cause. — In  an  action  by  the  father  for  an  injury  done 
hia  little  eon,  by  the  company's  negligence  in  leaving-  unfastened  a 
turntable,  in  playing  on  which  the  child  was  hurt,  there  was  evi- 
dence tending  to  show  that  the  table  was  well  fastened;  that  it 
could  not  have  been  unfastened  by  a  child  of  tender  age  ;  and  that 
it  was  unfastened  by  those  old  enough  to  be  responsible  for  their 
negligence.  Held,  that  a  charge  of  the  court  was  proper  and  suffi- 
cient to  the  effect  that,  if  the  evidence  showed  that  defendant's 
employees  had  fastened  the  turntable  so  that  a  boy  of  the  age  and 
strength  of  the  child  injured  could  not  have  removed  it  from  tts 
fastenings,  or  put  it  in  motion,  and  that  the  turntable  had  been 
moved  and  put  in  motion  by  other  persons,  and  that  the  child  was 
injured  in  consequence  of  the  neglect  of  such  third  persona,  thett 
the  negligence  of  the  company,  if  any,  would  not  be  the  proximate 
cause  of  the  injury,  and  the  jury  should  find  for  the  defendant. 
Gulf,  C.  &.  S.  F.  R.  Co.  V.  Evanaich,  63  Tex.  S4. 

Rule  Where  Child  is  Trespassing. — It  is  such  negligence  on  the 
part  of  a  company  to  erect  a  turntable  at  a  place  where  tjoys  often 
play,  and  to  leave  it  without  lock  or  fastenings,  and  without  being 
watched  or  guarded,  or  fenced  in,  as  to  justify  a  jury  in  finding  the 
company  liable  for  injuries  to  a  boy  trespasser  of  12  while  playing 
on  it.     Kansas  C.  R.  Co.  v.  Pitzsimmona,  22  Kan.  686. 

If  the  company  ought  reasonably  to  have  anticipated  that  because 
of  the  leaving  of  its  turntable  unguarded  and  exposed  an  injury  to 
a  child  of  immature  years  was  likely  to  occur,  it  will  be  held  to  have 
anticipated  it,  and  was  guilty  of  negligence  in  maintaining  it  in  its 
exposed  condition  ;  and  the  fact  that  a  child  injured  thereby  was  a 
trespasser,  and  would  not  have  been  hurt  if  it  had  not  intermeddled 
with  the  machinery,  does  not  absolve  the  owner  from  liability 
therefor.  Barrett  v.  Southern  Fac.  Co.,  48  Am.  &  Eng.  R.  Gas.  532, 
91  Cal.  296,  27  Pac.  Rep.  666. 

Proof  of  Company's  Nsgiigence,  Generally. — Where  the  issue  is 
negligence  in  the  care  and  manner  of  guarding  a  turntable,  for  the 
purpose  of  preventiog  children  of  tender  years,  having  access  to  it, 
being  injured,  it  is  competent  to  prove  that  the  fastenings  to  it  were 
similar  to  those  in  general  use  on  such  turntables.  Kolsti  v.  Minne- 
apolis &  St.  L.  K.  Co.,  19  Am.  &  Eng.  K.  Cas.  140,  32  Minn.  33,  19  N. 
W.  Rep.  655. 

In  an  action  by  the  parents  of  a  young  child  for  injuries  sustained 
by  it  from  a  turntable  situated  in  a  public  place,  unguarded  and 
unfastened,  which  had  before  attracted  children,  it  was  proper  to  ■ 
show  by  the  testimony  of  a  boy  that  eighteen  montha  before  the 
accident  he  himself  had  been  injured  at  the  same  place  by  the  same 
turntable,  and  that  he  had  sued  for  damages.  Ft.  Worth  ft  D.  C.  R. 
Co.  V.  Measles,  31  Tex.  474. 

And  in  such  an  action  the  record  of  a  suit  against  the  company  bj 
another  child  who  had  been  injured  at  the  same  place  and  under 
similar  circumstances  is  competent  as  evidence  of  notice  to  the 
company  of  the  dangerous  condition  of  the  turntable.  Ft,  Worth  & 
D.  C.  R,  Co.  V.  Measles,  81  Tei.  474. 

Proof  Showing  Custom  of  Railroad  Companies. — While,  in  the 
case  of  its  turntables  and  tracks  standing  on  its  tracks,  bj  playing; 
vrith  which  children  are  injured,  it  is  competent  for  a  company,  in 
order  to  show  that  it  exercised  due  care,  to  prove  that  it  secured  the 
turntables  and  trucks  in  the  way  customary  with  all  railroad  com- 
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panics,  such  proof  Ib  not  conclusive  that  due  care  nas  exercised. 
O'Malley  v.  St.  Paul,  M.  A  M.  R.  Co.,  45  Am.  4  Eoff.  R.  Cas.  62,  43 
Mian. 289.  4S  N.  W.  Rep.  440;  Barrett  v.  Southern  Pac.  Co.,  43  Am.  A 
EnR.  R.  Cas.  532,  91  Cal.  2%,  27  Pac.  Rep.  666. 

Where  a  company  is  charged  nith  negtig'ence  in  failing'  to  keep  a 
tartitable  locked,  wherebj  a  child  is  injured  while  playing'  on  it, 
the  question  of  neglig'ence  must  be  determined  by  the  facts  of  the 
case;  therefore   the   custom  of  other  companies  in  not   locking  or 

fnarding  their  turntables  is  immaterial.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
vansich,  61  Tez.  3. 

So  the  custom  of  other  railroads,  as  to  keeping  their  turntables 
locked,  is  immaterial  upon  the  issue  whether  or  not  the  defendant 
railroad  was  guilty  of  negligence  in  not  doing  so.  Koons  v.  St. 
Louis  &  I.  M.  R.  Co.,  6S  Mo.  592. 

Evidence  of  the  custom  of  railways  to  keep  turntables  unfastened 
at  all  times,  whether  in  actual  use  or  not,  and  whether  inclosed  or 
iu  an  open  public  place,  is  inadmissible  in  an  action  against  a  com- 
pany to  recover  for  the  death  of  a  child  of  tender  years,  injured  by 
reaHoa  of  the  company's  unlocked  turntable.  Ilwaco  R.  &  N.  Co.  v. 
Hedrick,  1  Wash.  446,  25  Pac.  Rep.  335. 

Sufficiency  of  Proof. — To  hold  a  company  liable  for  the  conse- 
quences of  its  negligence  in  leaving  a  turntable  unfastened  and 
unguarded,  it  is  not  necessary  to  show  that  the  company  was  the 
owner  of  the  turntable.  It  is  sufficient  if  it  appears  that  it  was  in 
the  charge  or  under  the  control  of  the  company.  Kagel  v.  Missouri 
Pac.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  702,  75  Mo.  653,  42  Am.  Rep.  418. 

There  being  testimony  that  the  turntable  was  dangerous,  was 
located  in  an  exposed  place,  easily  accessible,  unfenced,  unguarded, 
and  unlocked  ;  that  the  plaintiff  was  at  an  age  when  he  could  not 
understand  that  the  turntable  was  dangerous  and  that  he  had  no 
right  to  intermeddle  with  it — there  was  some  pertinent  testimony 
upon  the  issue  of  nes'ligence,  and  a  nonsuit  was  properly  refused. 
Bridger  v.  Asheville  &  S.  R.  Co.,  25  So,  Car,  24. 

Company's  Negligence  is  a  Question  of  Fact.— Where  there  is  a 
conflict  in  the  testimony  as  to  the  situation  of  a  turntable  in  refer- 
ence to  its  nearness  to  a  populous  neighborhood  of  the  city,  it 
should  be  left  to  the  jury  to  determine  from  all  the  circumstances 
whether  the  company  was  guilty  of  negligence  in  its  erection  and 
in  not  maintaining  it  in  a  properly  guarded  condition.  Atchison  Sc 
N.  R.  Co.  v.  Bailey,  11  Neb.  332,  9  N.  W.  Rep.  50. 

In  an  action  by  a  small  boy  to  recover  for  an  injury  received 
while  playing  on  a  turntable,  the  question  of  the  company's  negli- 
gence is  for  the  jury,  where  it  appears  that  the  table  was  unfenced, 
unlocked,  and  unguarded,  and  left  so  that  small  boys  could  easily 
turn  it,  though  it  was  situate  in  a  amaU  village  and  not  in  the 
immediate  neighborhood  of  any  houses,  and  three  fourths  of  a  mile 
from  plaintiff's  home.  Sioux  City  A  P.  R.  Co.  v.  Stout,  17  Wall. 
(U.  S.)  657. 

And  although  the  facts  were  undisputed — Arid,  that  this  did  not 
make  the  question  of  the  company's  negligence  one  of  law,  to  be 
determined  by  the  court,  but  it  was  a  question  of  fact,  for  the  jury. 
Sioux  City  4  P.  R.  Co.  v.  Stout,  17  Wall.  (U.  S.)  657. 

A  company  erected  a  turntable  in  a  populous  neighborhood  on  its 
own  land,  which  was  only  partially  inclosed,  and  was  used  by  the 
public  for  many  of  the  purposes  of  a  highway.    It  was  a  place  where 
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children  might  naturally  go  for  a  muse  me  at ;  the  table  was  eaiiilT 
handled,  and  children  came  from  time  to  time  to  play  on  it.  Held. 
in  an  action  for  an  injury  to  a  child,  that  it  was  proper  to  submit  to 
the  jury  whether  the  company  "had  invited,  allured,  or  enticed  the 
plaintiff  upon  its  premises,  and  to  play  with  the  turntable  ;  and  if 
it  had,  whether  such  turntable  was  left  in  such  a.  condition  as  to 
charge  the  company  with  any  resulting  injury."  (Putman,  J., 
dissents.)  Walsh  t/.  Fitchburg  R.  Co.,  51  N,  Y.  S.  R.  340,  67  Hun 
604,  22  N.  Y.  Supp.  +41. 

In  an  action  for  injury  done  a  little  child  by  the  company's  neg-- 
ligence  ic  leaving  unfastened  a  turntable  whereby  the  child  play- 
ing on  it  was  hurt,  there  was  evidence  tending  to  show  that  the 
table  was  well  fastened,  that  it  could  not  have  been  unfastened  by 
a  child  of  tender  age,  and  that  it  was  unfastened  by  those  old  enough 
to  be  responsible  for  their  negligence.  Held,  it  was  the  duty  of  the 
court  to  give  an  instruction  fairly  submitting  to  the  jury  whether 
the  servants  of  the  corporation  had  so  fastened  itH  turntable  that 
childern  non  siti juris  could  not  have  unfastened  it  and  used  it. 
Evansich  v.  Gulf,  C.  &  S.  F.  K.  Co..  61  Tex.  24. 

Contributory  Negligence  of  Child.— If  achild  does  not  know  that 
it  is  unsafe  to  play  on  a  turntable,  it  cannot  be  said  that  he  iii 
guilty  of  contributory  negligence  in  doing  so,  even  though  he  has 
sufficient  knowledge  to  know  that  it  is  wrong  to  trespass  there. 
Union  Pac.  R.  Co.  v.  Dunden.  34  Am.  &  Eng.  R.  Gas,  88,  37  Kan.  1. 
Contributory  negligence  cannot  be  imputed  to  a  amall  boy  who  is 
injured  while  playing  with  other  boys  upon  a  turntable.  Sious 
City  &.  P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.)  657.  The  negligence  of 
an  older  sister,  in  whose  charge  the  child  was,  cannot  be  Imputed 
to  the  child.  Gulf,  C.  &.  S.  F.  R.  Co.  v.  McWhirter,  77  Tei.  356,  14 
tj.  W.  Rep.  26. 

But  knowledge  on  the  part  of  the  child  that  he  has  no  right  to 
play  upon  the  turntable,  and  that  it  is  dangerous  to  do  so,  renders 
hiffl  guilty  of  such  contributory  negligence  as  to  prevent  recovery. 
Twist  zj. Winona,  etc.,  R.  Co.,  37  Am.  A  Eng.  R.  Cas.,  136,  39 Minn.  164, 

Rule  in  Massachusetts  and  New  Hampshire.— The  courts  of  Mass- 
achusetts and  New  Hampshire, however,  hold  that  the  company  is  not 
liable,  either  upon  the  ground  of  an  implied,  or  of  a  duty  to  refrain 
from  ordinary  negligence  in  the  management  of  its  table.  Daniels 
V.  New  York,  etc.,  R.  Co.,  154  Mass.  349,  48  Am.  &  Eog.  R.   Cas.  539. 

In  the  caseof  Frost  iJ.  Eastern  R.  Co.,  64  N.  H.  220,  which  is  disai>- 
proved  in  the  principal  case,  the  supreme  court  of  New  Hampshire 
said:  "The  motion  for  a  noasuit  raises  the  question  whether  there 
was  evidence  upon  which  the  jury  could  properly  find  a  verdict  for 
the  plaintiff.  Paine  v.  Grand  Trunk  R.  Co..  58  N.  H.  611.  The 
ground  of  the  action  is  that  the  defendant  was  guilty  of  negli- 
gence in  maintaining  a  turntable  insecurely  guarded,  which,  being 
wrongfully  set  in  motion  by  older  boys,  caused  an  injury  to  the 
plaintiff,  who  was  at  that  time  seven  years  old,  and  was  attracted 
to  the  turntable  by  the  noise  of  the  older  and  larger  boys  turning 
and  playing  upon  it.  The  turntable  was  situate  on  the  defendant's 
land  about  60  feet  from  the  public  street,  and  cut  in  with  high,  steep 
embankments  on  each  side,  and  the  land  on  each  side  was  private 
property  and  fenced.     It  was  fastened  by  a  toggle,  which  prevented 
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the  lever  from  being  used  unless  the  staple  was  drawn.  At  the 
time  of  the  accideht  the  turntable  was  fastened  by  the  tog'g'le,  but 
it  vas  a  controverted  point  whether  the  padlock  was  theu  locked. 
When  secured  by  the  tORgle,  and  not  locked  with  the  padlock,  the 
turntable  could  not  t>e  set  in  motion  by  Ixiys  of  the  ag'e  and  strength 
of  the  piaintiS.  Upon  these  facts  we  think  the  action  canuot  be 
maintained.  The  alle^d  negligence  complained  of  relates  to  the 
construction  and  condition  of  the  turntable,  and  it  is  not  claimed 
that  the  defendant  was  guilty  of  any  active  misconduct  towards  the 
plaintiff.  The  right  of  a  land  owner  in  the  use  of  hia  own  land  is 
not  limited  or  qualified  like  the  enjoyment  of  a  right  or  privilege  in 
which  others  have  an  interest,  as  the  use  of  a  street  for  highway 
pnrposes  under  the  general  law,  or  for  other  purposes  under  special 
license  (Moyniham  v.  Whidden,  143  Mass.  287) ,  where  care  must  t}e 
taken  not  to  infringe  upon  the  lawful  rights  of  others.  At  the 
time  of  his  injury,  the  plaintiff  was  using  defendant's  premises  as 
a  playground  without  right.  The  turntable  was  required  in  operat- 
ing the  defendant's  railroad.  It  was  located  on  its  own  land,  so  far 
removed  from  the  highway  as  not  to  interfere  with  the  convenience 
and  safety  of  the  public  travel,  and  it  was  not  a  trap  set  for  the  pur- 
poseof  injuring  trespassers.  Aldrich  ^'.  Wright,  53  N.  H.  404.  Under 
these  circumstances,  the  defendant  owed  no  duty  to  the  plaintiff, 
and  there  can  Ik  no  negligence  nor  breach  of  duty  where  there  is  uo 
act  or  service  which  the  party  is  bound  to  perform  or  fulfill.  A  land- 
owner is  not  required  to  take  active  measures  to  insure  the  safety 
of  intruders,  nor  is  he  liable  for  an  injury  resulting  from  the  law- 
fa!  use  of  his  premiscb  to  one  entering  upon  them  without  right. 
A  trespasser  ordinarily  assumes  all  risk  of  danger  from  the  condi- 
tion of  the  premises,  and  to  recover  for  an  injury  happening  to  him 
he  must  show  that  it  was  wantonly  inflicted,  or  that  the  owner  or 
occupant,  being  present  and  acting,  might  have  prevented  the  in- 
jury by  the  exercise  of  reasonable  care,  after  discovering  the 
danger.  Clark  v.  Manchester,  62  N.  H.  577;  State  v.  Manchester  & 
L.  R.  Co.,  52  N.  H.  528;  Sweeney  !>.  Old  Colony*  N.  R.  Co.,  10 
Allen,  (Mass),  368;  Morrissey  v.  Eastern  R.  Co,,  126  Mass.  377; 
Severy  v.  Nickerson,  120  Mass.  306;  Morgan  v.  Hallowell,  57  Me.  375; 
Piercer.  Whitcomb,  48  Vt.  127;  McAlpin  !•.  Powell,  70  N.  Y.  126; 
St.  Louis,  V.  4  T.  H.  R.  Co.  v.  Bell,  81  III.  76;  Gavin  v.  City  of  Chi- 
cago, 97  111.  66;  Wood  v.  School  District,  44  Iowa  27;  Gramlich  v. 
Wurst,  86  Pa.  St.  74;  Cauley  v.  Pittsburgh,  C,  &  St.  L.  R.  Co.,  95  Pa. 
St.398;  Gillespie  v.  McGowan,  100  Pa.  St.  144;  Mangan  v.  Atterton,L. 
R.  1  Exchange,  239.  The  maxim  that  a  man  must  use  his  property 
so  as  not  to  incommode  his  neighbor  only  applies  to  neighbours  who 
do  not  interfere  with  it  or  enter  upon  it.  Knight  v.  Abert,  6  Pa.  St. 
472.  To  hold  the  owner  liable  for  consequential  damages  happen- 
ing to  trespassers  from  the  lawful  and  beneficial  use  of  his  own 
land  would  bean  unreasonable  restriction  of  his  enjoyment  of  it. 
We  are  not  prepared  to  adopt  the  doctrine  of  Sioux  City  &.  P.  K.  Co. 
I'.  Stout,  17  Wall.  (U.S.),  657,  and  cases  following  it,  that  the  owner 
of  machinery  or  other  property  attractive  to  children  is  liable  for 
injuries  happening  to  children  wrongfully  interfering  with  it  on 
his  own  premises.  The  owner  is  not  an  insurer  of  the  safety  of 
infant  trespassers.  One  having  in  his  possession  agricultural  or 
mechanical  tools  is  not  responsible  for  injuries  caused  to  trespassers 
by  careless  handling,  nor  is  the  owner  of  a  fruit  tree  bound  to  cut 
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it  down  or  enclose  it,  or  to  exercise  care  in  secnrjng  the  staple  and 
lock  with  which  his  ladder  is  fastened,  for  the  protection  of  tres- 
passing boys  who  may  be  attracted  by  the  fruit.  Neither  is  the 
owner  or  occupant  of  the  premises  upon  which  there  is  a  natural  or 
artificial  pond,  or  a  blueberry  pasture,  legally  required  to  exercise 
care  in  securing  his  gates  and  bars  to  guard  against  accidents  to 
straying  and  trespassing  children.  The  owner  is  under  no  duty  to 
a  mere  trespasser  to  keep  his  premises  safe;  and  the  fact  that  the 
trespasser  is  an  infant  cannot  have  the  effect  to  raise  a  duty  where 
none  otherwise  exists.  The  eupposedduty  has  regard  to  the  pnblic  at 
large,  and  cannot  well  exist  as  to  one  portion  oi  the  public,  and  not 
to  another,  under  the  same  circumstances.  In  this  respect,  children, 
women,  and  men  are  upon  the  same  footing.  In  cases  where  certain 
duties  exist,  infants  may  require  greater  care  than  adults,  or  a  dif- 
ferent care  ;  but  precautionary  measures  having  for  their  object  the 
protection  of  the  public  must,  as  a  rule,  have  reference  to  all  classes 
alike.     Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.,  S3  Conn.  461." 

Riding  on  or  Playing  with  Turntables.— Where  a  turntable  was 
constructed  in  an  isolated  place,  but  not  covered  or  walled,  and 
was  left  latched  but  not  locked — held,  that  a  boy  nine  years  old 
could  not  recover  for  an  injury  received  while  riding  thereon.  St. 
Louis.  V.  &  T.  H.  R.  Co.  v.  Bell,  81  III.  76. 

A.  boy  of  thirteen,  who  joins  others  after  thev  have  unfastened  a 
turntable,  and  places  himself  on  it  to  ride  in  i.  position  in  which  he 
ad-  lits  that  he  knew  there  was  danger,  is  guilty  of  such  contributory 
negligenceas  would  prevent  a  recovery  fortheinjuries  so  received; 
and  the  evidence  of  the  facts  being  uncontroverted,  it  is  proper  for 
the  court  to  instruct  the  jury  to  find  for  the  defendant.  UerrymanZ'. 
Chicago,  R.  I.  &  P.  R.  Co.,  85  Iowa  634,  S2  N.  W.  Rep.  545. 

A  boy  attracted  to  railroad  premises  by  a  turntable  thereon  left 
unlocked  or  unguarded  near  a  public  highway,  or  in  an  open  and 
exposed  position  near  the  accustomed  or  probable  place  of  resort  of 
children,  cannot  recover  for  personal  injuries  sustained  while  at 
play  upon  the  turntable,  either  on  the  ground  of  an  implied  invita- 
tion to  come  there,  or  of  a  duty  on  the  part  of  the  corporation  to 
refrain  from  ordinary  negligence  in  its  management  of  the  turn- 
table. Daniels  v.  New  York  &  N.  £.  R.  Co.,  48  Am.  ft  Eng.  R.  Gas. 
539,  154  Mass.  349.  28  N.  E.  Rep.  283. 

An  instruction  to  the  jury,  "If  yon  believe  from  the  evidence  that 
the  plaintiff  had  intelligence  enongh  to  appreciate  the  peril  of  get- 
ting on  the  defendant's  turntable  in  the  manner  the  evidence  shows 
he  did  ;  or  if  you  believe  he  was  warned  by  defendant's  employee 
not  to  get  on  said  turntable,  and  that  it  was  dangerous  to  do  so,  and 
said  plaintiff  understood  and  appreciated  such  warning,  but  did, 
nevertheless,  get  on  said  turntable  and  was  thereby  the  direct  cause 
of  his  injury,  you  will  find  for  the  defendant."  was  properly  given 
in  an  action  by  the  child  to  recover  damages  for  injuries  sustained 
at  a  railroad  turntable,  Houston  &  T.  C.  R.  Co.  v.  Simpson,  60 
Tex.  103. 
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\Court  of  Errors  and  Appeals  of  New  Jersey,  June  34,  /SgS.) 

InjurY  to  Child  Playing  on  Turntabl«— Llabtlity.*— -The  plaintiff,  a 
joung  child,  was  injured  while  upon  a  turntable  of  the  defendant 
compaoj.  The  turntable  wait  located  upon  the  private  property  of 
the  defendant,  near  to'a  public  street,  and  was  entirely  unprotected 
and  ung-aarded.  Children  of  all  ages  frequently  congregated  upon 
the  defendant's  premises  to  play  upon  the  turntable.  Held,  that 
there  -was  no  liability  on  the  part  of  the  railroad  company  to  answer 
for  the  plaintifi's  injury. 

Same. — A  landowner  is  ordinarily  under  no  oblig'ation  to  a  mere 
licensee  or  to  a  trespasser  to  keep  his  premises  in  a  safe  condition  ; 
and  the  fact  that  the  licensee  or  the  trespasser  is  an  infant  of  ten- 
der years  affords  no  reason  for  modifying'  this  rule,  and  charg'ing 
the  landowner  with  a  duty  which  does  not  otherwise  exist. 

Same. — When  an  owner  of  lands  erects  upon  his  premises,  for 
their  more  beneficial  user,  a  structure  which  happens  to  be  attract- 
ive to  children,  he  does  not,  by  such  action,  extend  an  invitation  to 
children  to  enter  thereon. 

DixoK,  Ludlow,  and  Khuboek,  JJ.i  dissenting. 

(SyUabua  by  the  Court.) 

Error  by  defendant  to  Essex  county  circuit  court; 
Child,  Judjre.     Reversed. 

The  defendant  in  error  (who  was  the  plaintiff  below), 
on  the  15th  day  of  June,  1896,  then  being  13  years  of 
age,  liad  her  foot  crushed  while  in  the  act  of  rescuing 
her  brother,  a  child  of  6  years  of  age,  who  !)„,«.■* 
was  playing  on  a  turntable  of  the  defendant 
company.  It  appeared  in  the  case  that  the  brother  of 
the  plaintiff,  in  company  with  several  other  little  child- 
ren, went  to  the  company's  turntable  to  play,  and  that 
she,  deeming  her  brother  to  be  in  peril,  went  to  the 
turntable,  while  the  same  was  motionless,  for  the 
purpose  of  taking  her  brother  off;  and  that  while  she 
was  in  the  act  of  stepping  with  him  from  the  turntable,  it 
was  turned  by  one  of  the  other  children,  and  her  foot  was 
thereby  caught,  and  crushed  so  badly  that  it  had  to  be 
*See  Turess  v.  New  York,  S.  &  W.  R.  Co.,  ante. 
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amputated.  It  further  appeared  that  the  turntable  was 
located  in  an  open  field  on  the  land  of  the  company, 
within  90  feet  of  a  public  street,  and  was  entirely  un- 
guarded and  unprotected.  It  also  appeared  that  a  path 
led  across  this  field,  passingf  the  turntable  within  a  few 
feet,  and  this  path  was  used  by  the  public  without  any 
hindrance  or  objection  on  the  part  of  the  railroad  com- 
pany. It  also  appeared  that  the  turntable  was  frequented 
by  children  of  all  ages,  who  congregated  there  for  the 
purpose  of  playing  upon  it.  That  the  case  was  left  to 
the  jury  on  the  theory  that,  if  the  turntable  was  a 
structure  of  a  character  to  tempt  children  to  meddle 
with  it,  and  dangerous  to  them  if  they  yielded  to  the 
temptation,  the  railroad  company  was  chargeable 
with  the  duty  of  using  reasonable  care  to  protect  them 
from  harm,  the  negligent  performance  of  which  would 
render  the  company  liable  for  injuries  received.  There 
was  a  verdict  for  the  plaintiff. 

Depue  &  Parker,  for  plaintiff  in  error. 
Samuel  Kalisch,  for  defendant  in  error. 

GuMMERE,  J.  (after  stating  the  facts.)  This  case  was 
tried  below,  and  has  been  argued  here  by  counsel  on 
both  sides,  on  the  theory  that  the  legal  position  of  the 
parties,  so  far  as  their  respective  rights  and  duties  are 
concerned,  is  the  same  as  if  the  plaintiff  had  been  in- 
jured while  herself  playing  upon  the  defendant  com- 
pany's turntable,  in  ignorance  of  the  danger  to  which 
she  was  subjecting  herself  ;  and  that  such  ignorance 
was  due  to  the  fact  that  she  was  not  of  an  age  to  under- 
stand or  appreciate  the  peril.  For  the  purpose  of  dis- 
posing of  the  case,  therefore,  it  will  be  assumed  that 
this  is  the  true  situation  of  the  parties  ;  although  it 
may  well  be  considered  that  the  plaintiff  in  doing  what 
she  did,  took  upon  herself  all  the  risk  cf  danger  which 
was  incident  to  her  undertaking.  The 
fiijUri""*  underlying  question,  upon  the  solution  of 
li'ui'**'*'''''*'  which  our  decision  must  rest,  is  whether  the 
owner  of  land  who  constructs  or  places  upon 
it  anything  which, though  necessary  for  its  proper  enjoy- 
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meet,  happens  to  be  of  a  character  which  Is  attractive  to 
cbildrea,  and  at  the  same  time  dang^erous  to  them  if  they 
yield  to  the  attraction,  thereby  becomes  chargeable  with 
the  duty  of  using-  reasonable  care  to  keep  them  off  his 
premises,  or  to  protect  them  if  they  enter  ;  for  it  must 
be  admitted  that,  unless  such  user  creates  a  duty  on 
the  part  of  the  land  owner  to  protect  the  child,  who 
comes  upon  his  premises,  the  neg-lect  of  which  produces 
injury  to  the  child,  no  liability  rests  upon  him  for  such 
injury.  If  there  is  uo  duty  in  the  case,  there  can  be 
no  nepligence.  There  cannot  be  such  a  thing  as  the 
negfligent  performance  of  a  nonexistent  duty.  It  is  uui- 
versally  acknowledged  that  no  such  duty  rests  upon 
the  owner  of  lands  with  regard  to  adults,  but  in  many 
of  the  decided  cases  a  distinction  is  made  between  tres- 
passers of  mature  years  and  children,  and  it  is  held 
that,  as  to  the  latter,  the  duty  of  protection  exists. 
Most  of  the  cases  in  which  this  doctrine  has  been  enun- 
ciated have  arisen  on  facts  similar  to  those  presented 
by  the  case  now  before  us  ;  that  is,  in  cases  where 
children  have  been  injured  while  playing  upon  turnta- 
bles located  upon  the  private  property  of  railroad  com- 
panies. Railroad  Co.  v.  Stout.  17  Wall.  657,  is  the 
firstof  this  lineof  cases.  Keffe  v.  Railroad  Co.,  21 
Minn.  207  ;  Koons  v.  Railroad  Co.,  65  Mo.  592  ;  Rail- 
road  Co.  v.  Fitzimmoos,  22  Kan.  686  ;  Ferguson  v. 
Railway  Co.,  75  Ga.  637  ;  and  Barrett  v.  Southern  Pac. 
Co.,  91  Cal.  296,  27  Pac.  666,— also  support  this  doc- 
trine, and  are,  all  of  them,  so-called  "turntable  cases." 
It  is  apparent,  however,  that,  if  the  duty  exists  in  the 
case  of  a  railroad  company  having  a  dangerous  attrac- 
tion upon  its  land,  it  exists  equally  in  the  case  of  a 
private  land  owner,  who,  for  the  purpose  of  carrying 
on  his  business  properly,  maintains  upon  his  premises 
an  attraction  of  a  character  dangerous  to  children. 
And,  in  fact,  numerous  cases  may  be  found  in  the  books 
where  "dangerous  attractions"  other  than  turntables, 
placed  upon  the  premises  of  the  individual  owner,  for 
their  more  complete  beneficial  user,  have  been  held  to 
charge  him  with  the  duty  of  protecting  children  who 
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are  allured  thereby.  Siddall  v.  Jansen,  168  111,  43'- 
48  N.  E.  191  ;  Birpe  v.  Gardner.  19  Conn.  507  ; 
Whirley  v.  Whiteraan,  1  Head, 610  ;  Powers v.Harlow, 
53  Mich.  507,  19  N.  W.  257  ;  and  Braosom's  Adra'r  v. 
Labrot,  81  Ky.  638, — are  cases  of  this  character. 
But,  althoHgrh  this  doctrine  has  received  the  support 
of  many  courts  of  high  distinction,  it  has  been  abso- 
lutely repudiated  by  other  courts  whose  decisions 
rank  equally  hig^h.  The  cases  of  Frost  v.  Railroad 
Co.,  64  N.  H.  220,  9  Atl.,  790,  Daniels  v.  Railroad 
Co.,  154  Mass.  349,  28  N.  E.  283,  and  Walsh  v.  Rail- 
road Co.,  145  N.  Y.  301,  39  N.  E.  1068,  all  declare 
that  no  distinction  exists  between  adults  and  infants 
when  entering-  uninvited  upon  lands  of  another,  with 
relation  to  the  duty  which  the  owner  or  occupier  of 
such  lands  owes  to  them.  The  same  view  is  exm'essed 
by  the  supreme  court  of  this  state  in  the  case  of  Turess 
!•.  Railroad  Co.,  40  Atl.  614,  in  an  opinion  by  Magie, 
C.  J.,  which  has  lately  been  promulgated,  in  which  the 
whole  subject  is  carefully  and  exhaustively  con- 
sidered. This  court,  however,  has,  up  to  the  present 
time,  never  been  called  upon  to  decide  the  question, 
and  we  are  free  to  adopt  either  the  view  taken  by  the 
United  States  supreme  court  in  Railroad  Co.  v.  Stout, 
supra,  and  the  cases  which  have  followed  it,  or  that 
taken  by  the  courts  of  Massachusetts,  New  Hampshire 
and  New  York,  as  well  as  by  our  supreme  court,  ac- 
cording as  the  one  or  the  other  shall  the  more  com- 
mend itself  to  us. 

It  must  be  conceded,  I  think,  that  the  rule  which  im- 
poses 1  lability  upon  the  landowner  is  a  hard  one,  so  far 
as  he  is  concerned,  in  this  respect;  that,  no  matter  how 
carefully  he  may  endeavor  to  protect  himself  by  dis- 
charging the  duty  which  the  law  places  upon  him,  the 
probability  of  his  failure  is  great.  When  contemplat- 
ing the  alteration  of  his  land  from  the  condition  in  which 
nature  left  it  for  the  purpose  of  obtaining  a  more  bene- 
ficial user  therefrom,  he  must  first  consider  whether 
the  alteration  will  render  it  attractive  to  children  of 
tender  years,  and,  if  so,  whether  they  will  be  subjected 
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to  dang'er  if  tfaey  succumb  to  the  attraction.  If  be  boa- 
estly  concludes  that  the  chang'e  will  not  operate  to 
attract  children,  and  that,  therefore,  although  it  may 
make  bis  property  dangerous,  he  is  under  no  obligation 
to  provide  for  their  safety,  or  if  he  concludes  that, 
although  the  alteration  may  render  his  property  attrac- 
tive to  children,  they  will  not  incur  danger  by  coming' 
upon  it,  and  for  either  of  these  reasons  fails  to  take 
precautions  for  their  safety,  it  will  be  for  the  jury  to 
say  whether  he  must  answer  for  the  result  if  injury  to 
a  child  follows  upon  his  omission;  and  their  verdict 
will  depend  upon  whether,  in  their  opinion,  he  had 
reasonable  ground  for  his  conclusion.  So,  too,  if  he 
appreciates  that  the  change  which  he  proposes  to  make 
will  render  his  premises  dangerously  attractive  to  chil- 
dren, and  takes  precautions  toexclude  them  therefrom, 
it  is  still  possible  that  they  may  elude  his  vigilance, 
and  receive  hurt  while  trespassing;  and  when  that  oc- 
curs it  at  once  becomes  a  question  for  the  jury  to  say 
whether  or  not  the  injury  was  the  result  of  the  want  of 
due  care  on  the  part  of  the  landowner  in  affording  that 
protection  which  his  duty  required.  What  the  con- 
clusion of  the  jury  would  be  in  any  given  case,  of  course 
no  one  can  tell.  The  fact,  however,  is  suggestive  that 
in  every  reported  case,  so  far  as  I  have  examined  them 
(and  I  have  examined  many),  where  this  doctrine  has 
been  under  consideration,  it  has  always  been  the  land- 
owner, and  never  the  injured  child,  who  was  trying  to 
avoid  the  result  of  the  verdict  of  the  jury.  It  is  only 
in  those  cases  where  the  action  of  the  jury  has  been  con- 
trolled by  the  trial  court  that  the  injured  child  has 
sought  a  review.  The  probability  that  the  landowner 
will  not  be  able  to  avoid  liability  for  injuries  to  children 
who  come  upon  his  lands  without  invitation,  no  matter 
how  careful  he  may  have  been,  while  it  affords  no  rea- 
son for  denying  the  existence  of  the  rule  which  holds 
him  to  responsibility,  certainly  requires  that  we  should 
not  accept  it  as  sound,  unless  it  rests  upon  a  solid  founda- 
tion. Some  of  the  cases  above  cited,  in  which  the  lia- 
bility of  the  landowner  has  been  sustained,  assume  that 
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the  duty  of  protection  rests  upon  him  merely  by 
reason  of  the  inability  of  the  child  to  care  for  its  own 
safety,  and  discuss  only  the  question  whether  the 
alleged  duty  has  been  nee:ligently  performed.  Others 
of  the  cases  consider  the  question  of  the  existence  of  the 
duty,  and  sustain  it  on  the  g-round  that  the  landowner 
who  places  upon  his  land  anything:  which  is  attractive 
to  children,  and  at  the  same  time  dangerous  to  them  if 
they  yield  to  the  attraction,  is  presumed  to  know  that 
they  are  likely  to  be  overcome  by  the  temptation  pre- 
sented to  them,  and  that,  therefore,  he  is  to  be  consid- 
ered as  having  "allured"  or  impliedly  invited  them  to 
come  upon  his  premises,  and  submit  themselves  to  the 
dangfers  there  encountered. 

The  sug^gestion  contained  in  the  line  of  cases  first 
adverted  to,  viz. ,  that  the  duty  of  protection  is  cast  upon 
the  landowner  solely  by  reason  of  the  inability  of  the 
child  to  care  for  its  own  safety,  seems  to  me  to  be  un- 
sound  in  principle.  Primarily,  the  duty  of 
affording  protection  to  a  child  rests  upon 
the  parent,  who  is  responsible  for  its  being.  If  the 
parent  neglects  the  duty  which  the  law  casts  upon  him, 
and  permits  his  child  to  stray  upon  the  land  of  another, 
and  there  incur  peril,  why  should  the  duty  of  protec-  . 
tion  be  shifted  from  the  negligent  parent  to  the  owner 
of  the  land?  It  is  usually  the  fact,  in  cases  of  this  kind, 
that  the  landowner  has  no  knowledge  that  children  have 
come  upon  his  premises,  and  are  exposed  to  danger 
there,  until  after  injury  has  actually  occurred;  while 
other  persons,  who  are  passing  by,  frequently  observe 
the  risk  that  is  being  run  by  childish  intruders,  but 
take  no  steps  to  bring  it  to  an  end.  If  the  duty  of  pro- 
tection, under  such  circumstances,  is  to  be  shifted  from 
the  parent  to  a  third  person,  it  would  seem  more  con- 
sonant with  i^eason  to  place  it  upon  those  who  have 
knowledge  of  the  ejtistence  of  the  danger  and  oppor- 
tunity to  terminate  it,  rather  than  upon  the  landowner, 
who  is  entirely  ignorant  of  the  entry  of  the  children 
upon  his  premijer,.  The  mere  fact  that  a  child  is  unable 
to  guard  itself  against  peril,  and  that  its  parent  fails  to 
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provide  for  its  safety,  does  not,  i^sofacto,  cast  upon 
any  third  person  the  duty  of  affording  it  protection. 
Nor  am  1  able  to  appreciate  the  force  of  the  reasoning- 
upon  which  the  conclusion  is  based  that  a  landowner 
who  puts  upon  his  premisesastructure  which  is  attrac- 
tive, and  also  danfrerous,  to  children,  is  to  be  regarded 
as  having  by  implication  invited  them  to 
enter,  or  as  having  "allured"  them  into 
dangfer,  and  is,  therefore,  to  be  held  to  the  same  measure 
of  responsibility  as  if  he  had  expressly  invited  them  to 
come  upon  his  lands.  No  one,  I  presume,  will  contend 
that  a  landowner,  who,  in  the  beneficial  user  of  his 
premises,  places  thereon  somethingf  which  attracts  chil- 
dren into  danger,  really  puts  it  there  with  the  intention 
of  extending  an  invitation  to  them,  or  of  luring  them  into 
jeopardy.  On  the  contrary,  it  will  be  admitted  that 
the  entry  is  ordinarily  against  the  desire  of  the  land- 
owner, and  that,  if  his  permission  were  asked,  it  would 
be  refused.  But  the  argument  is  that  the  intent, 
although  it  does  not  exist  in  fact,  nevertheless  exists  in 
law,  because  every  man  is  presumed  to  intend  the  nat- 
ural consequences  of  his  acts.  The  fallacy  of  this 
argument  is  clearly  shown  in  an  interesting  and  instruc- 
tive article  on  the  liability  of  landowners  to  children 
entering  without  permission,  by  Hon.  Jeremiah  Smith, 
former  justice  of  the  supreme  court  of  New  Hampshire, 
published  in  the  Harvard  Law  Review  in  January  and 
February.  1898.  The  author  says:  The  "so-called, 
presumption  that  every  man  intends  the  probable  conse- 
quence of  his  acts  is  not  a  rule  of  law  further  or  other- 
wise than  as  it  is  a  rule  of  common  sense  ;  in  other 
words,  the  'presumption'  is,  at  most,  only  a  prima 
facie  presumption,  and  may  be  strong,  weak,  or  utterly 
inefficatious,  according  to  the  varying  situations  where 
the  attempt  is  made  to  apply  it.  If  the  result  in  ques- 
tion is  one  which  men  are  frequently  prone  to  desire, 
and  there  is  no  assignable  reason  for  the  act  except  the 
single  one  of  accomplishing  that  particular  result,  the 
inference  that  the  result  was  intended  is  strong.  If, 
on  the  other  hand,  the  result  is  one  which  not  one  man 
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in  ten  thousand  desires,  and  tfaere  is  aaother  assig'nable 
reason  for  the  act,  and  one,  moreover,  by  which  men 
are  generally  influenced,  and  which  is  amply  sufficient 
to  account  for  the  act,  the  inference  is,  practically 
speakinff,  reduced  to  Zero."  If  the  landowner  is  to  l>e 
held  responsible  for  injuries  resulting  from  an  entry 
by  a  child  upon  his  premises,  merely  because  he  has 
placed  there  something  which  presents  a  temptation  to 
the  child  that  it  cannot  (or,  rather,  does  not)  resist, 
although  the  entry  is  not  only  without  his  consent,  but 
against  his  desire,  why,  in  principle,  is  he  not  equally 
responsible  for  injuries  received  by  an  adult  tres- 
passer, who  yields  to  the  .temptation  presented  by  a 
dangerous  attraction  which  is  placed  upon  the  land, 
particularly  i.'  such  trespasser  be  ^o  constitutea 
mentally  as  not  to  appreciate  the  impropriety  of  his 
entry,  or  to  understand  the  danger  which  he  is 
incurring?  The  viciousness  of  the  reasoning  which 
fixes  liabilitj'  upon  the  landowner  because  the  child 
is  attracted  lies  in  the  assumption  that  what  oper- 
ates as  a  temptation  to  a  person  of  immature  mind  is, 
in  effect,  an  invitation.  Such  an  assumption  is  not 
warranted.  As  was  said  by  HoLMES,  J.,  in  Holbrook 
V.  Aldrich,  168  Mass.  16,  46  N.  E.  115 :  "Temptation 
is  not  always  invitation.  As  the  common  law  is  un- 
derstood by  the  most  competent  authorities,  it  does  not 
excuse  a  trespass  because  there  is  a  temptation  to  com- 
mit it,  or  hold  property  owners  bound  to  contemplate 
the  infraction  of  property  rights  because  thetemptation 
to  untrained  minds  to  infringe  them  might  have  been 
foreseen." 

No  good  purpose  will  be  effected  by  discussing  here 
the  various  cases  which  have  been  supposed  to  sustain 
the  doctrine  first  put  forward  in  Railrcad  Co.  v.  Stout, 
supra.  I  refer  to  cases  likt  Bird  v.  Holbrook,  4  Bing. 
628,  where  the  plaintiff  was  injured  while  trespassing 
upon  the  lands  of  the  defendant  by  the  discharge  of  a 
spring  gun,  which  had  been  set  by  the  defendant  for 
the  protection  of  his  property  against  thieves:  Town- 
send  u.  Wathen,  9  East,  277,  where  the  plaintiff 's  dogs 
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were  caught  and  killed  in  traps  set  by  the  defendant 
upon  his  premises,  and  baited  with  decaying  meat,  for 
the  purpose  of  entrapping^  his  neighbor's  dogs;  and 
Lynch  v.  Nurdin,  1  Q.  B.  29,  where  the  plaintiff,  a 
child,  was  injured  while  playing  with  a  horse  and  cart 
which  the  defendant's  servant  bad  carelessly  left 
standing  unguarded  in  the  public  highway.  That  they 
are  not.  in  fact,  authority  for  any  such  doctrine  is 
clearly  shown  by  Peckham,  J.,  in  Walsh  v.  Railroad 
Co..  and  by  Lathrop,  J.,  in  Daniels  v.  Railroad  Co., 
supra. 

The  general  rule  with  regard  to  the  duty  which  a 
landowner  owes  to  persons  coming  upon  his  premises 
is  that,  where  the  entry  is  made  by  his  invitation,  either 
express  or  implied,  he  is  required  to  use  reasonable 
care  to  have  his  premises  in  a  safe  condition;  but  that, 
where  the  entry  is  made  merely  by  his  permission  (and, 
a  /oriiori, where  it  is  an  actual  trespass),  the  landowner 
is  under  no  obligation  to  keep  his  premises  in  a  nonhaz- 
ardous  state;  bis  only  duty  to  a  licensee  or  a  trespasser 
is  to  abstain  from  acts  willfully  injurious.  And  this 
rule  has  been  frequently  enforced  by  the  courts  of  this 
state.  Phillips  v.  Library  Co.,  55  N.  J.  Law,  307,  27 
Atl.  478;  Mathews  v.  Bensel,  51  N.  J.  Law,  30,  16  Atl. 
195;  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  467;  Fitz- 
patrick  v.  Glass  Co.  (N.  J.  Sup.)  39  Atl.  625;  Turess 
V.  Railroad  Co..  supra.  In  the  cases  of  Frost  v.  Rail- 
road Co..  Daniels  v.  Railroad  Co.,  Walsh  v.  Railroad 
Co.,  and  Turess  v.  Railroad  Co.,  supra  (in  which,  as  has 
already  been  stated,  the  courts  of  New  Hampshire, 
Massachusetts,  New  York,  and  our  own  supreme  court 
have  refused  to  adopt  the  rule  of  liability  as  declared  in 
Railroad  Co.  v.  Stout,  and  the  cases  which  followed  it), 
the  basis  of  decision  was  the  rule  just  adverted  to.  In 
the  New  York  case  the  infant  plaintiff  was  conceded  to 
have  been  upon  the  defendant  company's  premises  by 
its  permission.  In  the  Massachusetts  and  New  Hamp- 
shire cases  he  was  a  mere  trespasser.  In  each  case  the 
conclusion  was  that  a  licensee  or  a  trespasser,  who 
entered  upon  the  lands  of  another,  assumed  all  risk  of 
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dang-er  which  was  incident  to  the  condition  of  the  prem- 
ises; that  the  landowner  was  not  responsible  for  inju- 
ries received  by  him  unless  they  were  intentionally 
inflicted;  and  that  the  fact  of  the  licensee  or  trespasser 
being-  an  infant  of  tender  years  afforded  no  reason  for 
modifying  the  rule,  and  charging  the  landowner  with  a 
duty  which  did  not  otherwise  exist.  In  Vanderbeck  v, 
Hendry,  Fitzpatrick  t-.  Glass  Co.,  and  Turess  v.  Rail- 
road Co..  5i<^rfl,  our  supreme  court  took  asimilar  view, 
holding  in  each  case  that  the  infancy  of  the  plaintiff 
afforded  no  ground  for  a  recovery  against  the  land- 
owner. In  my  judgment,  the  reasons  upon  which  the 
doctrine  of  landowner's  liability  for  injuries  received 
by  children  entering  upon  his  premises  is  rested  do  not 
justify  such  a  material  restriction  upon  the  full  and 
untrammeled  enjoyment  of  real  property.  On  the 
contrary,  it  seems  to  me  that  the  doctrine  of  nonlia- 
bility, promulgated  by  the  line  of  cases  last  referred  to, 
is  more  in  accord  with  settled  principles,  and  should 
therefore  be  adopted  by  this  court.  I  conclude,  there- 
fore, that  there  was  error  in  submitting  to  the  jury  the 
question  whether,  underthe  circumstances  of  this  case, 
the  defendant  company  was  chargeable  with  the  duty 
of  providing  for  the  safety  of  the  plaintiff.  The  trial 
judge  should  have  directed  a  verdict  for  the  defendant. 
The  judgment  below  should  be  reversed 

Dixon,  Ludlow,  andKRuEGER,  JJ.,  dissent. 

Collins,  J.  (concurring).  The  trial  judge  expressly 
charged  the  jury  that  proprietors  of  land  are  "liable 
for  injuries  resulting  to  children,  although  trespassing 
at  the  time,  when,  from  the  peculiar  nature  and  open 
and  exposed  position  of  somedangerous  defector  agent, 
the  owner  should  reasonably  anticipate  such  an  injury 
to  flow  therefrom  as  actually  happens;"  and.  in  effect, 
he  also  charged  that  if  "the  turntable  was,  from  the 
construction  and  location,  as  to  children  of  tender  years, 
a  dangerous,  and  at  the  same  time  an  alluring,  ma- 
chine,—one  which  when  seen  would  allure  children  to 
come  upon  it  for  the  purpose  of  playing  upon  it," — nr 
if  "it  was  located  in  such  proximity  to  the  public  hig-h- 


.y  Google 


Am  ft  Eag  INJURIES  TO  CHILDREN  323 

RCas 

Callerj  v.  Easton  Transit  Compaay 

way,  or  the  locality  was  sucb  a  public  one,  that  it  mig'bt 
be  reasonably  anticipated  that  children  would  be  al- 
lured to  it,"  then  a  duty  was  due  from  the  defendant  "to 
exercise  due  care  to  protect  children  of  tender  a^e  from 
injury."  Exception  was  duly  taken.  The  Chief  Jus- 
tice, in  repudiatingf  like  assumptions  in  the  Turess 
Case,  now  approved,  g-ave  conclusive  reasons  for  holding 
them  erroneous,  and  for  those  reasons  I  vote  to  reverse 
the  judgment  now  before  us.  Mr.  Justice  Gummere 
correctly  recites  the  untenable  theory  upon  which  this 
case  was  left  to  the  jury,  and  nothing  more  is  rightly 
now  involved.  The  question  of  duty  to  children  who, 
by  license  of  the  owner,  are  upon  private  property  in 
proximity  to  an  alluring  danger,  is  not  at  present  open 
for  decision. 


Gallery  el  t 


Easton  Transit  Company. 

[Supreme  Court  of  Pennsylvania ,  March  zi,  1898.) 

Death  of  Child  on  Street  Railway  Track— Liability.*— A  street  ratl- 
iray  company  is  not  liable  for  the  death  of  a  child  resulting:  from 
his  darting  suddenly  upon  the  track  immediately  in  front  of  an  ap- 
proaching car  which  could  not  be  stopped  in  time  to  prevent  the 
accident. 

Crosft-Exami nation. — It  was  not  error  to  refuse  to  allow  plaintiffs 
to  call  the  motorman  of  such  car  as  if  on  cross-examination,  he  not 
being  a  party  and  having  no  legal  interest  in  the  pending  suit. 

Appeal  by  plaintiffs  from  Northampton  county 
court  of  common  pleas.     A0rmed. 

Ed'AardJ.  FoxanA  James  W.  Fox,  for  appellant. 
F.  W.  Ed^r,  R.  J.  Slev.art,  H.J.  Steele,  and/. 
D.  Brodkead,  for  appellee. 

•See  9  Am,  &  Eng.  R.  Gas.,  N.  S.,  note,  532  el  seq. 
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Per  Curiam.  This  case  was  properly  disposed  of 
by  the  learned  court  below.  The  undisputed  testi- 
mony on  the  part  of  the  plaintiffs  established  beyond 
all  question  that  the  death  of  the  child  was  caused  by 
his  suddenly  darting"  upon  the  track  immediately  in  front 
of  the  approaching'  car,  and  that  it  was  not  possible  to 
stop  the  car  in  time  to  prevent  the  collision.  In  such 
circumstances,  as  we  have  frequently  held,  there  is  no 
right  of  recovery,  because  there  is  no  breach  of  legal 
duty  to  the  child. 

There  is  no  merit  in  the  second  assignment.  The 
motorman,  Barnet,  was  neither  a  party  nor  a  person 
having"  legal  interest  in  the  pending-  suit,  and  hence  the 
plaintiffs  had  no  right  to  call  him  as  if  on  cross-exami- 
nation. The  remaining-  assig-nmeutsare  of  no  impor- 
tance, and  cannot  be  sustained.     Judgment  affirmed. 


Kentucky  &  I.  Bridge  Co.  el  al. 

{Court  of  Appeals  o/ Kentucky,  June  i8,  iSgS.) 

Injury  to  Property  from  Noise  and  Vibration  of  Trairn— Right  of 
Action  not  Confined  to  Abutters.— A  citisen  sutfering-  special  incon- 
venience not  experienced  by  the  public  at  larg-e  from  the  operation 
of  a  railroad  may  maintain  an  action  for  damans  for  such  incon- 
venience, althougfh  he  is  not  an  abutter,  and  the  railroad  company 
has  acquired  its  rig-ht  of  way  by  condemnation,  and  not  along  a 
public  street  and  is  operating-  its  trains  in  a  reasonable  manner. 

Appeal  by  plaintiff  from  Jefferson .  county  circuit 
court.     Reversed. 

J.  L.  Clemmons,  for  appellant. 

Chas.  H.  Gibson,  E.  P.  Humphrey,  and  Toituff; 
Trabue  &  Toung^,  for  appellees. 

Paynter,  J.  The  appellant,  Willis,  does  not  seek 
to  recover  damages  to  property  which  abuts  ott  a  street 
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along-  which  the  tracks  of  the  appellees  are  constructed  ; 
but  Bis  house,  which  he  claims  is  damag-ed,  is  situated 
on  a  lot  fronting  on  Montgomery  street,  in  Parkland, 
across  which  the  railroad  track  diagonally  passes  at  a 
point  about  75  feet  from  the  house,  and  continues  a 
southeast  course  until  it  passes  the  house  at  a  point 
about  150  feet  from  it.  The  several  tracks  of  the  ap- 
pellees are  so  constructed  that  the  track  we  have 
described  and  other  tracks  form  substantially  what  is 
known  as  a  Y  among  railroad  men,  one  angle  of  which 
is  in  front,  and  another  east,  of  Willis'  bouse.  As  well 
as  for  other  purposes,  these  tracks  are  used  for  putting 
cars  into  trains  and  switching.  The  grade  is  such  at 
one  place  that  it  takes  two  engines  to  carry  heavy  freight 
trains  up  it.  The  evidence  conduces  to  prove  that  at 
least  100  locomotive  engines  pass  daily  over  the  tracks 
by  Willis'  house  ;  that  the  freight  trains  sometimes  are 
necessarily  forced  to  remain  on  the  tracks  20  or  30 
minutes ;  that  the  trains  are  moving  on  the  tracks  dur- 
ing the  night  and  day;  that  great  noises  are  made  by 
the  engines;  that  smoke  and  cinders  are  forced  into 
the  house;  that  the  vibration  from  the  operation  of  the 
trains  caused  plastering  on  the  Walls  of  the  house  to 
fall,  in  consequence  of  which  the  property  is  no  longer 
comfortable  as  a  place  of  residence,  and  its  value  has 
been  diminished  about  £1,000.  It  is  not  claimed  that 
the  means  of  ingress  and  egress  have  been  abridged, 
nor  that  the  damages  result  from  the  negligent  opera- 
tion of  the  trains  upon  the  tracks,  but,  on  the  contrary, 
it  is  alleged  that  the  damage  results  from  their  prudent 
operation. 

So  far  as  we  are  aware,  the  cases  which  have  reached 
this  court  involving  the  question  of  the  liability  of  rail- 
roads for  constructing  their  tracks  so  as  to  impair  in- 
gress and  egress,  and  for  throwing  smoke,  soot,  and 
cinders,  to  the  damage  of  property,  were  brought  by 
abutting  owners.  In  some  of  these  cases  the  court 
discussed  the  character  of  interest  which  the  abutting 
owner  had  in  the  street  which  had  been  dedicated  to 
public  uses.     Possibly  the  court  thought  it  necessary 
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to  do  this  with  a  view  of  determining  the  rig'ht  of  the 
suitortorecoverthedamageresulting- from  the  abridg- 
ment of  his  ingress  and  egress.  Although  the  abut- 
ting owner  or  his  vendee  may  never  have  owned  the 
land  dedicated  to  the  public  as  a  street,  still  his  right 
to  the  use  of  it  is  the  same  as  that  of  any  other  inhabi- 
tant of  the  city,  or  the  abutting  owner  who  lives  on 
the  opposite  side  of  the  street,  from  whom  the  city 
may  have  procured  the  land  constituting  the  street  be- 
tween their  property.  Any  abutting  owner  so  situated, 
who  has  bis  means  of  ingress  and  egress  impaired, 
has  a  cause  of  action  which  is  as  good  as  if  he  originally 
owned  the  land  used  as  a  street,  and  dedicated  it  to 
the  city  for  the  purpose  of  a  street.  It  was  said  in 
Railroad  Co.  v.  Esterle,  13  Bush,  674,  that  "the owners 
of  the  fee  are  as  completely  subordinated  to  the  supe- 
rior rights  of  the  municipality  to  control,  manage  and 
possess  its  streets  as  the  public  in  general.  The 
owner  of  a  lot  fronting  on  a  particular  street  has  a 
peculiar  interest  in  that  street.  His  title  carries  with 
it,  as  an  essential  incident,  certain  valuable  and  indis- 
pensable services  and  easements  in  and  over  that  street, 
which  are  as  inviolable  as  his  property  in  the  lotitself. 
Railroad  Co.  v.  Applegate.  8  Dana.  2^9  ;  Railroad  Co. 
V.  Brown.  17  B.  Mou.  772  ;  Bridge  Co.  v.  Foote.  9 
Bush,  264  ;  Cosby  v.  Railroad  Co..  10  Bush,  288; 
Railroad  Co.  v.  Combs,  /rf.  .382.  But  this  peculiar 
right  does  not  depend  upon  or  spring  out  of  the  owner- 
ship of  the  fee.  It  exists  as  well  when  the  fee  is  in 
the  public  as  when  it  is  in  the  lot  owner,  and  its  exist- 
ence is  in  no  sense  inconsistent  with  the  exclusive  ac- 
tual possession  of  the  street  by  the  public."  The 
right  of  an  abutting  owner  to  recover  damages  of  a 
railroad  for  throwing  soot,  cinders,  etc.,  upon  his  prop- 
erty, does  not  arise  from  his  interest  in  the  street. 
This  damage  does  not  result  because  the  railroad  track 
is  located  upon  a  street,  except  in  so  far  as  the  run- 
ning of  trains  on  it  is  in  such  proximity  to  the  prop- 
erty as  to  produce  the  injury.  If  it  had  been  located 
on  a  lot  adjoining  thit  of  Willis,  which  had  been  pur- 
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chased  from  some  one  other  than  him,  and  the  effect  of 
the  operation  of  the  road  had  been  the  same  as  described 
in  this  case,  a  cause  of  acttoa  would  have  existed. 
When  a  railroad  is  constructed  through  a  city  by  leg- 
islative authority,  and  it  occupies  the  streets  by  muni- 
cipal  license,  it  is  in  the  lawful  exercise  of  a  right. 
When  it  enters  a  city  by  legislative  authority,  and,  by 
contract  or  condemnation,  acquires  the  right  to,  and 
does,  locate  its  road  on  private  property,  it  is  in  the 
lawful  exercise  of  a  right.  In  either  case,  if,  in  the 
operation  of  the  road,  soot,  cinders,  etc.,  are  thrown 
upon  the  property  which  abuts  on  the  street,  or  upon 
property  which  abuts  upon  the  private  property  ac- 
quired as  indicated,  and  the  owner  is  thus  injured,  he 
may  maintain  his  action. 

This  court  has  adjudged  that  for  injury  to  the  pro- 
perty of  abutting  owners,  by  the  falling  of  soot  and 
cinders  upon  it,  or  from  smoke  entering  the  house,  or 
from  vibration  of  running  trains,  an  action  can  be 
maintained.  Whenever  a  railroad  company  has  been 
granted  authority  to  use  a  street,  it  is  accompanied  with 
an  implied  qualification  that  its  use  shall  not  unreason- 
ably interfere  with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  property.  Such 
a  grant  does  not  license  the  railroad  company  to  use 
the  street  in  disregard  of  the  private  rights  of  others, 
and  with  immunity  for  their  invasion.  Legislative 
authority  to  so  use  a  street  does  not  deprive  a  citizen  of 
the  right  to  maintain  an  action  for  damages  for  any 
special  inconvenience  and  discomfort  not  experienced 
by  the  public  at  large.  As  to  a  railroad  over  a  public 
street  in  a  city,  it  is  said  in  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  331,  2  Sup.  Ct.  728: 
"If,  when  used  with  reasonable  care,  it  produces  only 
that  incidental  inconvenience  which  unavoidably  fol- 
lows the  additional  occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  necessarily  at- 
tending their  use,  no  one  can  complain  that  he  is  in- 
commoded. Whatever  consequential  annoyance  may 
necessarily  follow  from  the  running  of  cars  on  the  road 
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with  reasonable  care  is  damnum  ubqsuc  injuria.  The 
private  inconvenience  in  such  case  must  be  suffered  for 
the  public  accommodation."  We  think  the  laug'uag'e 
quoted  states  correctly  the  character  of  injury  for 
which  no  action  can  be  maintained.  The  judg-ment  i» 
reversed  for  proceedings  consistent  with  this  opinion. 


Missouri.  K.  &  T.  Ry.  Co. 


{Court  of  Appeals  of  Indian  Territory,  Jan.  $,  /SgS.) 

Killing  of  Stock  on  Track — Negligence^Lookouls.* — la  an  action 
against  a  railroad  coiapaoy  to  recover  the  value  of  a  bull  killed  by 
defendant's  eag-ine,  the  evidence  tended  to  show  that  the  eogrineer 
would  have  seen  the  aaimal  in  time  to  prevent  the  accident  had  he 
been  on  the  lookout ;  and  the  defendant  introduced  no  evidence. 
Held,  that  the  jury  were  justified  in  returninga  verdict  for  plaintiff. 

Appeal  by  defendant  from  the  United  States  court 
for  the  Northern  district  of  the  Indian  Territory. 
A  0nned. 

This  was  an  action  instituted  on  the  21st  day  of 
March,  A.  D.  1893,  before  Joseph  G.  Ralls.  United 
States  commissioner  for  the  Second  judicial  division  of 
the  Indian  Territory,  at  Atoka,  by  the  plaintiff,  alleg'- 
ing"  that  on  or  about  the  21st  day  of  July,  1891,  he  was 
the  owner  of  a  certain  red  cherry  bull,  about  2j^  years 
old,  of  the  value  of  $50,  and  that  the  defendant  care- 
lessly and  neg"ligently,  and  without  fault  on  the  part 
of  plaintiff,  by  its  servants  and  agents  and  train,  struck 
said  bull,  and  so  injured  the  same  that  it  died  from  the 
effects  thereof  ;  that  said  bull  was  injured  on  defend- 
ant's railroad  about  three  miles  north  of  Caddo.  Ind. 
T.  ;  whereupon  the  plaintiff  prayed   judgment  for  the 
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sum  of  $50  with  interest  thereon  from  the  21st  day  of 
July,  1892,  and  his  costs.  The  defendant  answered, 
denying'all  the  allegfations  in  the  complaint.  The  case 
was  tried  before  the  commissioner,  and  judgment  ren- 
dered for  the  sum  of  $35  and  costs  in  favor  of  the 
plaintiff.     Defendant  appealed. 

On  February  1.  1894,  the  defendant  moved  for  a 
chang'e  of  venue  from  the  Second  to  the  First  judi- 
cial division  of  the  Indian  Territory  ;  and  on  June  23, 
18%,  the  case  was  tried  before  a  jury,  who  returned  a 
verdict  for  the  plaintiff,  and  assessed  his  damages  at 
the  sum  of  $40.  Defendant  moved  for  a  new  trial,  and 
the  same  was  overruled  ;  whereupon  judgment  was 
rendered  upon  the  verdict,  and  the  defendant  appealed 
to  this  court,  and  on  the  12th  day  of  October,  1896, 
filed  its  bill  of  exceptions  in  the  United  States  court 
for  the  Indian  Territory,  Northern  Judicial  district. 
From  the  bill  of  exceptions  it  appears  the  testimony  of 
all  the  witnesses  was  preserved,  and  the  defendant, 
by  its  counsel,  requested  the  court  to  ^ive  certain 
instructions  to  the  jury,  which  requests  were  overruled 
by  the  court,  and  the  court  thereupon  proceeded  to 
instruct  the  jury  as  follows  :  "The  court  instructs  the 
jury  that  the  ritrht  of  the  plaintiff  to  recover  in  this 
case  rests  upon  the  proof  of  neffliffence  on  the  part  of 
defendant  company's  employees.  If  there  be  no  proof 
of  such  negligence,  you  will  find  for  defendant.  The 
court  instructs  the  jury  that  there  is  no  obligation 
upon  said  defendant  company  to  fence  the  track,  and, 
if  the  track  not  being-  fenced  was  the  cause  of  the  injury, 
then  you  can  not  find  for  plaintiff.  Now,  if  you  find 
that  defendant's  servants  and  employees,  in  operatin^r 
its  trains  and  eng-ine,  failed  to  exercise  ordinary  care 
to  dicover  the  animal  on  the  track,  and  to  avoid  injuring 
itafter  it  was  discovered,  and  that  said  failure  caused 
the  in  jury, then  you  will  find  for  plaintiff .  If  the  evidence 
fails  to  show  that  the  defendants  employees  were  lacking 
inordinary  care,  ordinary  care  meaning  that  care  which 
areasonably  prudent  man  would  use  under  like  circum- 
staDces  with  like  agencies,  then  you  will  find  for  defend- 


.y  Google 


330  INJURIES  TO  STOCK  Vol  XI 

(MS) 

Missouri,  K.  &  T.  Ry.  Co.  v.  Ward 

ant.  The  burden  of  proof  is  on  the  plaintiff  to  estab- 
lish hi&  right  to  recover.  If  he  has  failed  to  show  aeg'- 
lig^ence,  or  if  the  evidence  is  evenly  balanced  with  the 
defendant,  find  for  the  defendant,  for  neglififence  must 
be  shown  on  the  part  of  the  defendant.  You  are  the 
judg'esof  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses.  Take  a  standard  which  is  the  care 
that  an  ordinarily  prudent  man  would  exercise. 
Apply  that  standard  to  the  proof  in  this  case.  If  it 
shows  that  the  employees  failed  to  exercise  that  care, 
find  for  plaintiff.  If  the  proof  falls  short  of  showinfif 
that  they  failed  to  exercise  that  care,  find  for  defend- 
ant. If  you  find  for  plaintiff,  find  for  a  reasonable 
market  value  of  the  animal." 

Clifford  L,  Jackson,  ^nA  Joseph  M.  Brysoii,  for  ap- 
pellant. 

Z.  T.   Walrond  a.a(\  J.  H.  Gordon,  for  appellee, 

TowNSEND,  J.  (after  Stating  the  facts).  The  evidence 
in  this  case  shows  the  hull  was  killed  by  an  engine  or 
train  in  the  night,  and  that,  at  the  point  where  he  was 
killed,  the  track  was  clear  for  a  distance  of  50  feet  on 
each  side  of  the  track,  and  that  the  bull  could  have  been 
seen  for  a  distance  from  a  quarter  to  one-half  of  a  mile 
by  the  engineer  had  he  been  on  the  lookout.  These 
circumstances  tended  strongly  to  show  negligence,  .ind 
from  which  we  think  the  jury  could  rightfully  infer 
negligence.  We  think  this  evidence  was  properly  al- 
lowed to  go  to  the  jury,  and  under  the  charge  of  the 
court,  which,  in  our  opinion,  states  the  law  correctly', 
the  jury  were  justified  in  returning  a  verdict  for  the 
plaintiff.  The  defendant  introduced  no  evidence  what- 
ever, and.  if  there  were  any  circumstances  in  its  favor, 
the  information  was  all  with  them.  "It  is  a  well-set- 
tled rule  of  evidence  that  when  the  circumstances  in 
proof  tend  to  fix  a  liability  on  ap^rty  who  has  it  in  bis 
power  to  offer  evidence  of  all  the  facts  as  they  existed 
and  rebut  the  inferences  which  the  circumstances  in 
proof  tend  to  establish,  and  he  fails  to  offer  such  proof, 
the  natural  conclusion  is  that  the  proof,  if  produced. 
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instead  of  rebutting,  would  support,  the  inferences 
against  him,  and  the  jury  is  justified  in  acting  upon  that 
conclusion."  Railway  Co.  v.  Ellis,  10  U.  S.  App.  643. 
4  C.  C.  A.  454,  and  54  Fed.  481.  All  the  questions 
set  forth  in  the  specifications  of  error  have  been  fully 
decided  in  the  United  States  court  of  appeals  in  the 
foregroing  cited  case,  and  in  the  following-  cases: 
Railwav  Co.  v.  Johnson,  10  U.  S.  App.  629,  4  C.  C.  A. 
447,  and  54  Fed.  474  ;  Railway  Co.  v.  Washington.  4 
U.  S.  App.  121.  1  C.  C.  A.  286.  and  49  Fed.  347  ; 
Railway  Co.  v.  EHedfje,  4  U.  S.  App.  136,  1  C.C.  A. 
395,  and  49  Fed.  356.  The  judgment  is  therefore 
affirmed. 

Springer,  C.  J.,  and  Clayton  and  Thomas,  JJ., 
concur. 


Stock  on  Tr«ck— Care  Due  from  Railroad  Companies — Lookouts. 
—See  IjouUville  &  N.  K.  Co.  v.  Boweo.  9  Am.  &  Eng.  R.  Cas.,  N. 
S.,  276  and  fool-note  ;  Roberds  v.  Mobile  &  O.  R.  Co.,  7  Id.  9J  and 
foot-Hote;  and  Kirk  v.  Norfolk  &.  W.  R,  Co.,  4  Id.  lOS. 

The  servants  of  a  railroad  compan  j  are  bound  to  use  ordinary  pre- 
caution  to  discover  the  presence  of  cattle  on  the  track,  as  well  as  to 
avoid  injuring-  them  when  they  are  discovered  ;  and  if  they  fail  in 
this  duty,  the  company  is  liable  for  their  neglif^ence.  -Washington 
V.  Baltimore,  etc.,  R.  Co.,  17  W.  Va.  190,  10  Am,  &  Eng.  R  Cas.  749; 
Blaine  v.  Balliniore,  etc.,  R.  Co.,  9  W.  Va.  2SZ\  Kerwhacker  v.  Cleve- 
land, etc..  R.  Co.,  3  Ohio  St.  172;Cleveland,  etc.R.  Co.,etc.  IF.  Elliott, 4 
Ohio  St.  474;  Trowei'.  VermontCentralR.  Co,,21  Vt.  487  ;  Johnes  f. 
North  Carolina,  etc.,  R.  Co.,  70  N.  Car,  626;  Cincinnati,  etc..  R.  Co, 
:(.  Smith,  22  Ohio  St.  344;  Baylor  v.  Baltimore,  etc.,  R.  Co.,  9  W.  Va. 
271:  Louisville,  etc.,  R.  Co.  !>.  Wainscott,  3  Bush  (Ky.)]09;  Kendijr 
IF.  ChioaRO.  etc.,  R.  Co.,  79  Mo.  207,  19  Am.  &  En|f.  R.  Cas.  493; 
Carlton  v.  Wilmington,  etc.,  R.  Co..  104  N.  Car.  36S,  40  Am.  &  Enj. 
R.  Cas.  178 ;  Kansas  City,  etc.,  R.  Co.  v.  Watson,  91  Ala.  483  ;  East 
Tennessee.  etcR,  Co.  c  Bayliss,74  Ala.  150,  19  Am.  *  ¥.ag.  R.  Cas. 
480;  East  Tennessee,  etc.,  S.  Co.  v.  Wataon,  90  Ala.  41;  Western  R. 
Co.  !'.  Lazarus.  88  Ala.  453  ;  Alabama,  etc.,  R.  Co.  v.  Jones,  56  Ala. 
507 ;  East  Tennessee,  etc..  R.  Co.  v.  Bayliss,  75  Ala.  466.  22  Am.  Sc 
Eng.  R  Cas.  596  ;  East  Tennessee,  etc..  R.  Co.  v.  Baylisa,  77  Ala.  429 ; 
Toledo,  etc.,  R.  Co.  v.  Ingraham,  58  III.  120 ;  nolr,  40  Am.  &  Eng. 
R.  Cas.  176. 

The  Supreme  Court. of  Kansas,  speaking  through  Hohto"*,  C.  J., 
says;  "If  the  employees  of  the  railroad  company  could,  by  the  use 
of  ordinary  prudence,  see,  or  seeing  the  stock  on  the  track  could, 
without  danger,  stop  the  train  andavoid  striking  the  animal,  they 
were  required  to  do  so,  because  the  idea  is  not  tolerable  that  an  injury 
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iDa.y  be  inflicted  which  by  the  use  of  of  diaary  ca.re  and  diligence  tna  j 
be  avoided,"  Misaouri  Pacific  E.  Co.  v.  Wilson,  28  Kan.  637,  11  Am. 
AEn^.R.CaH.  447.  {Citing Railroad  Co.  v.  Caffman,38Ill.  425;  Kail- 
road  Co.  V.  LeTTis,  58  111.  49  ;  Raiijoad  Co.  v.  Phillippi,  20  Kan.  9  ; 
Railroad  Co.  f.  Rice,  10  Kan.  426.)  This  opinion  was  quoted  aad 
approved  in  Missouri  Pacific  R.  Co.  v.  Gedney,  4+  Kan.  329,  where  it 
Iras  held  that  it  was  not  enoug'h  for  the  eng'ineer  and  fireman  to 
use  diligfence  in  driving:  away  animals  that  are  discovered  on  the 
track,  but  that  tbey  should  keep  a  "vigilant  lookout  and  exercise 
ordinary  dilig'ence"  to  discover  and  frighten  away  animals  that  are 
dangerously  near  the  track.  To  the  same  purpose,  see  Carlton  v. 
Wilmiogton,  etc.,  R.Co.,104N.  Car.  365,40  Am.  Sl  Bog.  R.  Gas.  178; 
Wilson  V.  Norfolk,  etc.,  R.  Co.,  90  N.  Car.  69,  19  Am.  Sl  Eng.  R.  Caa. 
453.  "A  watchful  lookout  must  be  steadily  maintained  for  the  dis- 
covery of  obstructions  on  the  track;  and  it  is  no  excuse  for  the  rail- 
road  that  the  obstruction  was  not  discovered,  if  by  prudent  watch- 
fulness it  could  have  been  discovered.  Failure  to  maintain  a  steady 
lookout  is  itself  culpable  negligence,"  but  "  infallibility  is  not 
attainable,  and  the  impossible  need  not  be  attempted."  Mobile,  etc., 
R.  Co.  V.  Caldwell.  83  Ala.  196.  In  other  cases  it  ia  held  that  the 
engineer  is  not  required  to  keep  his  eye  steadily  ou  the  track  before 
him  to  the  neglect  of  his  other  equally  imperative  duties.  Bast 
Tennessee,  etc.,  R.  Co.  !■.  Bayliss,  75  Ala.  466,  22  Am.  ft  Eng.  R. 
Cas.  596;  Howard  v.  Louisville,  etc.,R.  Co.,  67  Miss. 247  ;  lyouisrille 
etc.,  R.  Co.  I'.  Ballard,  2  Mete.  (Mass.),  177.  A  Tennessee  statute 
requires  all  railroad  companies  "to  keep  the  engineer,  fireman,  or 
someone  else,  always  on  the  outlook  ahead  when  the  train  is  in 
motion."  and,  while  the  statute  has  been  construed  and  enforced 
with  great  strictness,  it  has  been  held  that  it  was  suSicient  for  the 
railroad  compan;r  to  prove  that  the  statutory  precaution  was  being' 
observed  at  the  time  of  the  accidtnil,  and  that  no  recovery  could  be 
had  for  failure  to  keep  the  lookout  over  the  whole  length  of  the  road. 
Louisville,  etc.,  R.  Co.  v.  Stone,  7  Heisk.  (Tenn.)  468. 

Even  where  animals  are  wrongfully  upon  tbe  track,  through  the 
neglect  of  the  owner,  the  railroad  company  may  be  liable  for  injury 
to  such  animalaby  reason  of  the  negligence  of  the  engineer  in  failing 
to  keep  a  proper  lookout.  Bemis  v.  Connecticut,  etc.,  R.  Co.,  42  Vt. 
375.  See,  also,  Illinois  Central  R.  Co.  v.  Middlesworth,  46  111.  494, 
overruling  Central  Military  Tract  R.  Co.  v.  Rockfellow,  17  111.  541. 
and  declaring  that  the  company  was  liable  for  injury  on  account  of 
failure  to  keep  a  lookout,  although  the  trespassing  stock  had  broken 
through  the  railroad  fence.  See,  fo»/ra,  Stacy  !■.  Winona,  etc..  R. 
Co.,  42  Mian.  158,  40  Am.  &  Eng.  R.  Cas.  217,  where  it  was  held  that 
the  employees  were  not  bound  to  anticipate  the  presence  of  cattle  on 
the  track  where  the  right  of  way  was  properly  fenced. 

In  Arkansas,  railroad  companies  are  not  required  to  keep  a  look- 
out for  cattle  on  the  track,  on  the  ground  that  the  cattle  are  tres- 
passers. Memphis,  etc,  R.  Co.  v.  Kerr,  52  Ark.  162,  40  Am.  &.  Eng. 
R.  Cas.  171  ;  Kansas  City,  etc.,  R.  Co.  v.  Kirkaey,  48  Ark.  366  ; 
Kansas  City,  etc..  R.  Co.  v.  Shaver  (Ark.)  14  S.  W.  Rep,  864. 

In  Ohio,  etc.,  K.  Co.  v.  Clutter,  82  111.  123,  it  is  held  that  it  ia  neg- 
lig-ence  for  a  railroad  company  to  permit  wedds  or  grass  to  grow  on 
its  grounds,  so  as  to  obstruct  the  view  of  the  engineer,  and  that  the 
company  is  liable  for  damages  to  stock  resultiag  from  such  negli- 
gence.   See,  also,  Indianapolis,  etc.,  R.  Co.  v.  Smith,  78  III.  112. 
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But  the  opposite  doctrine  is  held  by  the  Arkansas  courts.  See  Kaa- 
las  City,  etc.,  R.  Co.  v.  Kirksey,  48  Ark.  366. 

In  any  case,  the  question  vrhettier  or  not  the  railroad  employees 
have  been  guilty  of  neg'lig'eace  in  not  keepini;  a  proper  lookout  is 
forthejuryto  determine.  Carlton  v.  Wilmington,  etc.,  R.  Co., 
104  N.  Car.  365,  40  Am.  *  Eog.  R.  Caa.  178 ;  Mobile,  etc.,  R.  Co. 
i:  Caldwell,  S3  Ala.  196 ;  Kent  v.  New  Orleans,  etc.,  R.  Co.,  67  Mias. 
608. 

IaIX)Ui8ville&N.R.  Co.  V.  Posey  (Ala.,  June  27,  1892),  11  So.  Rep. 
423,  it  was  held,  under  the  code  providing-  that  a  railroad  engineer 
'■must  "  *  •  on  perceiving  any  obstruction  on  the  track,  use  all  the 
means  within  his  power,  known  to  skilful  engineers,  such  as  apply- 
ing brakes  and  reversing  engine,  in  order  to  stop  the  train;''  that 
the  duty  to  take  precautions  against  inflicting  injuries  upon  live- 
stock arises  not  only  when  the  engineer  of  a  moving  train  sees  an 
animal  on  the  track,  or  in  dangerous  proximity  thereto,  but  also 
when,  by  the  exercise  of  due  diligence,  he  might  have  seen  it,  and 
that  a  failure  iu  either  of  these  respects  is  negligence. 

In  Birmingham  Mineral  R.  Co.  v.  Harris,  (Ala.,  June  17,  1893,)  13 
So.  Bep.  377,  in  an  action  against  a  railroad  company  for  injurv  to 
stock,  it  was  held  proper  to  charge  the  jury  "that  after  it  was  shown 
the  plaintiff's  mules  were  killed  on  defendant's  railroad  by  a  mov- 
iag  train,  the  burden  of  proof  was  on  the  defendant  to  show  that  it 
was  not  negligent  in  respect  to  a  lookout." 

In  Birmingham  Mineral  R.  Co.  v.  Harris,  (Ala.,  June  17,  1893,)  13 
So.  Rep.  377,  it  was  held  in  an  action  against  a  railroad  company  for 
damage  to  stock  that  it  was  improper  for  counsel  to  ask  the  ques- 
tion "Did  you  see  the  mules  as  soon  as  the  light  of  the  engine 
permitted  you  to  see  them?"  because  it  ignored  the  maintenauce 
of  a  proper  outlook. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ullis.  54  Fed.  Rep.  4S1,  it  was  held 
that  it  was  the  duty  ofanenEiaeer  of  a  railroad  train  to  keep  a 
lookout  for  stock  upon  the  track.  See  Railway  Co.  v,  Washington, 
♦  U.  S.  App.  121,  1  C.  C.  A.  286,  49  Fed.  Rep.  3+7  ;  Railway  Co,  v. 
Johnson,  54  Fed.  Rep.  474. 

In  Lighthouse  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (S.  Dak.,  Feb.  IS, 
1893)54  N.  W.  Rep.  320,  it  was  held,  in  an  action  for  killing  stock  tres- 
passing- npon  defendant's  right  of  way,  that  the  jury  was  not  obliged 
to  accept  as  conclusive  the  positive  evidence  of  the  engineer  that, 
although  he  was  looking  forward  along  on  the  track,  he  did  not  see 
such  stock  until  within  25  or  30  feet  of  them,  if  they  believe  from 
other  evidence  that  at  the  time  of  the  accident  it  was  so  light  as  to 
reader  such  statement  improbable. 

And  see  generally  as  to  the  obligation  of  railroad  employees  to 
keep  a  lookout  for  animals  upon  the  track,  Memphis  &  L.  R.  Co.  v. 
Kerr  (Ark.)  40  Am.  &  £ng.  R.  Gas.  171.  note,  173,  176;  MissouriPac. 
H.  Co.  V.  Gedney  (Kan.),  45  Am.  &  Eng.  R.  Cas.  492,  no/e  495, 
noU  i9  A.tn.  &  Sng.  R.  Cas.  549;  McMaster  z'.  Montana  Union  R. 
Co.  (Moat.)  49 /rf.  .S64. 

Presumption  of  NeEllsence  Arising  from  Mere  Proof  of  Injury  lo 
Stock.— See  Davis  v.  Florida  Cent.  &  P.  R.  Co.,  5  Am.  A  Eng.  R. 
Cas.,  N.  S.,  324,  and  extensive  noU,  326  ei  se^. 
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Calhoun. 

{Supreme  Court  of  Georgia,  May  26,  1898.) 

Injury  to  Stock  on  Track— Damages— Evidence. — la  the  trial  of  a 
■uit  against  a  railroad  company  for  damag-es  sustained  by  the  kill- 
ing of  a  horse,  it  is  not  error  to  exclude  evidence  offered  by  the  de- 
fendant, to  the  effect  that  the  witness  had  seen  good  mules  sold  for 
a  sum  less  than  the  amount  claimed  by  the  plaintiff  for  his  horse, 
and  that  such  mules  had  within  two  or  three  years  been  sold  for  a 
much  larger  sum,  and  that  he  had  also  seen  other  horses  aad  males 
sold  at  the  same  rate,  it  not  appearing  at  what  place  the  sales  oc- 
curred; such  evidence  being  offered  as  original  evidence  to  show  the 
value  of  the  horse  in  question,  and  not  as  reasons  of  the  witness 
for  the  opinion  given  as  to  the  value  of  the  horse. 

Same— Interest.* — In  the  trial  of  a  case  of  the  character  above 
described  it  was  error  for  the  judge  to  charge  the  jury  that,  after 
ascertaining  the  market  value  of  the  horse  killed,  they  should  add 
interest  from  the  "time  of  the  judgment  of  the  court  below"  to  the 
time  of  the  verdict. 

>Same. — The  verdict  in  the  present  case  having  been  returned  for 
a  given  amount,  with  interest  from  a  certain  date,  and  the  evideiice 
being  sufiicieat  to  authorize  the  finding,  so  far  as  the  value  of  the 
animal  was  concerned,  and  the  sum  so  found  being  the  full  amount 
sued  for,  direction  is  given  that  the  part  of  the  verdict  and  judg- 
ment finding  interest  be  written  off,  and  that  the  costs  of  this  writ 
of  error  be  taxed  against  the  defendant  in  error. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Catoosa  county  superior 
court.     A  ffirmed. 

Payne  &  Tyc  and  R.J.  &  J.  McCamy,  for  plaintiff 
in  error. 
Payne  d-  Payne,  for  defendant  in  error. 

Cobb,  J.     Plaintiff    brought    suit  in  the    justice's 
court  apfainst  defendant,  a  railroad  company,  for*  dam- 
ages sustained  by  its  negligently  killing  a  mare  belong- 
ing  to  him.     The  amount  claimed  was  S75. 
The  case  came  on  to  be  tried  on  an  appeal 
in  the  superior  court,  and  resulted  in  a  verdict  for  the 
■See  notes  at  end  of  case. 
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Pia.tntiff  for  S75  principal  and  interest  from  the  date 
"^i  the  appeal  bond.  Upon  the  trial  the  liability  of  the 
"^tlendant  was  admitted,  and  the  sole  question  submit- 
^d  to  the  jury  was  the  value  of  the  property  destroyed. 
TKe  defendant  made  a  motion  for  a  new  trial  upon 
grounds  hereinafter  referred  to,  which  beingoverruled, 
it  excepted. 

1.  The  following-  testimony  of  Thomas  J.  Bryant, 
offered  in  behalf  of  the  defendant  was  excluded:  "I 
saw  two  mules — g-ood  ones — sell  for  fifty  dollars  in  the 
year  1895.  that  had  within  two  years  prior 
been  sold  for  two  hundred  and  fifty  dollars  l'J"t'!',?if?J 'L 
for  the  pair.  When  they  sold  for"  fifty  dol-  Eiiir»». 
lars  each  they  were  worth  fully  one  hundred 
dollars  each  in  ordinary  times.  I  saw  other  horses  and 
mules  sell  at  same  rate  during-  the  year  1895."  Testi- 
mony of  other  witnesses  to  the  same  effect,  offered  by 
the  defendant,  was  also  excluded.  We  do  not  think 
there  was  any  error  in  excluding-  this  testimony.  In 
the  first  place,  the  testimony  does  not  disclose  where 
the  mules  and  horses  about  which  the  witness  testifies 
were  sold.  Even  if  evidence  of  this  character  is  ad- 
missible at  all,  it  is  only  admissible  where  the  sales  of 
the  property  are  of  similar  character,  surrounded  by 
practically  the  same  conditions  as  the  property  the  value 
of  which  is  under  investi^tion.  In  the  second  place, 
it  does  not  appear  what  was  the  relative  difference  be- 
tween the  price  of  the  horses  and  mules  referred  to  by 
the  witness.  When  the  question  under  investijfation 
is  the  value  of  a  horse,  testimony  as  to  the  value  of  a 
mule  is  generally  not  relevant.  In  the  third  place,  it 
does  not  appear  that  the  evidence  was  offered  as  reasons 
for  the  opinion  given  as  to  the  value  of  the  horse  which 
had  been  killed.  If  the  witness  had  testified  that  in 
his  opinion  the  value  of  the  horse  was  a  given  amount, 
then  the  facts  stated  in  the  testimony  which  was  ex- 
cluded would  probably  have  been  admissible  as  reasons 
why  he  arrived  at  the  opinion  which  he  had  jsriven. 
--  The  court  charged  the  jury  as  follows:     "After 
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you  find  tbe  market  value  of  the  mare  killed  at 
the  time  she  was  killed,  you  should  add 
to  this  interest  from  the  time  of  the 
judgment  of  the  court  below. "  We  think  this 
charpre  was  error.  While,  in  cases  of  this  char- 
acter, the  jury  are  authorized  to  increase  the  dam- 
apes  found  by  addition  of  interest  from  the  time 
that  the  property  was  damaged  or  destroyed,  they  are 
not  compelled  to  do  so.  This  is  the  rule  laid  down  by 
this  court  in  numerous  cases.  See  Railroad  Co.  v. 
Sears,  66  Ga.  499  ;  Railroad  Co.  v.  McCauley,  68  Ga. 
818. 

3.  As  the  evidence  was  sufficient  to  authorize  the 
jury  to  find  the  value  of  the  animal  to  be  the 
amount  returned  in  the  verdict  as  prin- 
cipal, this  error  will  not  necessitate  a 
new  trial  ;  but  the  amount  found  as  interest  must 
be  written  off.  Especially  would  this  be  true  in 
the  present  case,  where  the  amount  found  was  the 
full  sum  sued  for ;  and,  even  if  interest  had  been 
properly  returned,  it  would  have  been  necessary  to 
write  it  off  in  any  event.  Railroad  Co.  v.  Crawlev, 
87  Ga.  191,  13  S.  E.  508.  Direction  is  therefore  given 
that  the  judgment  be  affirmed  as  to  the  amount  de- 
scribed in  the  verdict  as  principal,  and  that  the  verdict 
and  judgment  be  so  amended  as  to  strike  therefrom  so 
much  as  relates  to  the  subject  of  interest,  allowing 
the  judgment  to  stand  for  the  sum  of  $75 ;  the  costs 
of  this  writ  of  error,  and  all  costs  which  have  accrued 
in  the  trial  court  since  the  rendition  of  the  verdict  to  be 
taxed  against  the  defendant  in  error.  Judgment 
affirmed,  with  directions.     All  the  justices  concurring. 


Injury  to  Stock— Damages— Interest — (I)  When  Recoverable. — In- 
terest is  recoverable  as  part  of  the  damagrea  in  an  action  against  a 
railroad  for  killinff  cattle.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bikers.  SO 
Ark.  169,  6  S.  W.  Rep.  724. 

Where  cattle  are  killed  through  a  failure  of  the  company  to  n)ain- 
tain  proper  cattle-guards,  it  is  liable  for  their  value  with  interest. 
Lackin  V.  Delaware  &  H.  C.  Co.,  22  Hun  (N.  Y.)  309. 
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iDterest  on  the  value  of  stock  lost  or  destroyed  througph  the  aegli- 
gcnce  of  a  railway  company  may  be  included  in  dam^e'es.  Varco  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  11  Am.  A  Bug.  R.  Caa.  419,  30  Minn. 
18, 13  N.  W.  Kep.  921. 

in  an  action  for  the  value  of  a  horse  killed  by  a  railroad,  interest 
may  be  recovered  oo  the  value  of  the  animal  from  the  time  of  the 
accident.  Baltimore  &  O.  R.  Co.  v.  Schultz,  22  Am.  &  Eing.  R.  Gas. 
S79.  23  Am.  &  Eag.  R.  Gas.  211,  43  Ohio  St.  270,  54  Am.  Rep.  805,  1 
N.  E.  Rep.  324. 

In  an  action  for  killing- stock,  an  instruction  to  the  jury  that  if 
Ihey  found  in  favor  of  plaintiff  they  should  return  a  verdict  for  the 
value  of  the  stock  nhich  they  mig^bt  ascertain,  with  interest 
from  the  date  of  the  loss  to  the  time  of  the  trial,  correctly  states  the 
law.  Alabama  G.  S.  R.  Co.  v.  McAlpine,  22  Am.  4  Eng.  R.  Cas. 
602,  75  Ala.  lU. 

Where  a  horse  is  killed  by  the  negligent  operation  of  a  railroad, 
the  measure  of  damages  is  hisvalue  when  killed,  with  interest  to  the 
time  of  recovery.  St.  Louis,  I.  M.  A  8.  R.  Co.  v.  Biggs,  SO  Ark.  169, 
b  8.  W.  Rep.  724. 

Where  plaintiff  recovers  from  a  railroad  company  the  value  of  a 
horse  killed  by  the  train  he  is  entitled  to  interest  from  the  time  the 
suit  was  instituted.  Woodland  z/.  Union  Pac.  R.Co.,  (Utah)  26  Pac. 
Rep.  298. 

An  instruction  that  if  the  plaintiff's  cow  escaped  from  the  plain- 
tiff's field  through  a  defect  in  the  fence  which  it  was  the  duty  of  the 
defendant  to  erect  and  maintain,  and  such  defect  was  an  open, 
visible  one,  existing  for  some  time  before  the  killing  of  the  cow,  the 
plaintiff  was  entitled  to  recover  for  the  killing;  and  interest  on  the 
value  of  the  animal  was  proper.  Jebb  v.  Chicago  &  G.  T.  R.  Co., 
31  Am.  A  Eng.  R.  Cas.  532,  67  Mich.  160,  10  West.  Rep.  90S,  34  N. 
W.  Rep,  538. 

(2)  When  nolRecoworable.— In  fining  the  amount  of  damages  under 
a  suit  for  killing  live  stock,  interest  is  not  recoverable  eo  nomine, 
but  the  jury  may  consider  the  length  of  time  damages  have  been 
withheld,  the  character  of  the  tort,  the  conduct  of  the  defendant, 
and  all  the  circumstances  of  the  transaction,  and  may,  in  their 
discretion,  increase  the  amount  of  the  damages  allowed  accordingly. 
Western  A  A.  R.  Co.  i'.  McCauley,  68  Ga.  818. 

The  owner  of  stock  killed  by  a  railway  for  want  of  a  fence  is  not 
entitled  to  interest  on  its  value  from  the  time  of  killing.  Toledo, 
P.  &  W,  R.  Co.  V.  Johnston,  74  111.  83. 

Plaintiff  is  not  entitled  to  the  interest  on  his  damages  prior  to  the 
finding  of  the  verdict;  and  it  was  error  to  instruct  the  jury  that 
they  might  include  interest  at  six  per  cent.  Brentner  v.  Chicago, 
M.  A  St.  P.  R.  Go.,  19  Am.  A  Eng.  R.  Gas.  448,  68  Iowa  530,  23  N. 
W.  Rep.  245,  27  N.  W.  Rep.  605. 

In  the  absence  of  any  statutory  provision  in  Kansas  allowing 
interest  in  actions  against  railroads  for  stock  killed  it  is  not  recov- 
erable. Atchison,  T.  &  S.  F.  R.  Co.  i'.  Gabbert,22  Am.  &  Bog.  R. 
Caa.  621,  34  Kan.  132,  8  Pac.  Rep.  218. 

Under  the  Kansas  railroad  stock  law  of  1874,  in  an  action  for  the 

value  of   an  animal   killed  by  the  company   in  the   operation  of  its 

railroad~Af/i^,  that  the  plaintiff  can  recover  only  what  the  statute 

permits  bim  to  recover,  and  cannot  recover  interest  on  the  value  of 

11  (NS)  A&ERGas— 22 
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•  the  animal  killed  prior  to  the  day  of  trial.  Atchison,  T.  &  S.  F,  B. 
Co.  t'.  Gabbert,  22  Am.  &  Eo(f.  K.  Cas.  621,  34  Kan.  132,  8  Pac.  Hep. 
218. 

In  an  action  against  a  company  fur  neg-lig-ently  killiag-  stoch, 
interest  is  not  allowable  for  the  time  between  the  date  of  the  killiiiK 
and  that  of  the  recovery,  Meyer  v.  Atlantic  &  P.  R.  Co.,  64  Mo.  542, 
17  Am.  Hy.  Sep.  249. 

Under  the  Texas  statute  the  measure  of  damages  for  stock  killed 
is  limited  to  the  value  of  the  stock,  or  to  the  amount  of  the  injury, 
where  they  are  not  killed,  and  in  neither  case  is  interest  allowable. 
Houston  &  T.  C.  H.   Co.  v.  Muldrow,  54  Tex.  233. 


Louisville  &  N.  R.  Co. 


Williams. 

j^ppeals  of  Kentucky,  March  26,  iSqS.) 


s  to  stock  to  be  brought  within  six  months  after  the  ac- 
cident may  be  repealed  by  statute. 

Same. — Such   provision  of  defendant's  charter  has  not  been  re- 
pealed by  the  general  statutes  of  Kentucky. 

Appeal    by   defendant   from  Knox  county   circuit 
court.     Reversed. 

PVi/soii   d-    Bmi'Hngs.   J.  A.   Mitchell,   and  /.    W. 
Alcorn,  for  appellant. 

Disliman  <£•  Hays,  for  appellee. 

Paynteh,  J.     The  petition   was   filed  on  tht:  14th 
day  of  May,  1894,  in  whicli  it  is  averred  that  on    the 

June,  1893,  the  train  of  the  appellant  ran  over 

and  killed  a  inare  belongiufr  to  the  plaintiff 
and  one  Hamons,  of  the  value  of  S105; 
that  it  was  the  result  of  the  negligence  of  those  in 
charge  of  the  train,  etc.  Th.e  action  was  not  brought 
within  six  minths  after  the  mire  wa^  killed.  There 
is  a  provision  in  the  charter  of  the  appellant  which  re- 
quires actions  like  this  to  be  brought  within  six  months 
after  the  accident. 
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Two  questions  are  iiiTOlved  in  this  case:  (I)  Has 
the  leg^islature  the  right  to  repeal  that  provision  of  the 
charter  of  the  appellant  which  requires  the  owner  of 
stock  killed  by  the  neg-ligfence  of  the  appellant,  its'  em- 
ployees or  servants,  to  brines  the  action  therefor  with- 
in six  months  after  the  stock  had  been  killed  ?  (2)  Has 
that  provision  of  the  charter  of  the  appellant  which 
requires  such  action  to  be  brought  within  six  months 
been  repealed  ? 

Assuming'  (without  so  deciding)  that  the  railroad 
company  has  irrevocable  charter  rights,  still  that  pro- 
vision of  the  charter  which  requires  an  actiou  to  be 
brougfht  within  six  months  for  injury  to 
stock  is  not  one  of  them.  It  is  a  question  {""HJlTSi? 
for  the  state  to  determine  as  to  what  is  the  fnniinuu 
best  policy  in  the  matter  of  prescribing  the  ^5."  '"~ 
time  in  which  actions  must  be  brought.  It 
is  purely  a  question  of  remedy,  that  can  be  altered  or 
changed  at  the  pleasure  of  the  legislature.  To  do  so 
does  not  materially  interfere  with  the  substantial  enjoy- 
ment of  the  rights  which  have  been  granted  the  corpor- 
ation. It  was  ruled  in  Howard  v.  Insurance  Co.,  13 
B.  Mon.  282.  that  the  remedy  may  be  changed  by  the 
legislature  if  the  obligation  of  the  contract  is  not  there- 
hv  impaired.  It  was  said  in  Insurance  Co,  v.  Needles, 
113  U,  S.  580.  5  Sup.  Ct.  681:  "Equally  implied  in 
our  judgment  is  the  condition  that  the  corporation 
shall  be  subject  to  such  reasonable  regulations,  in  re- 
spect to  the  general  conduct  of  its  affairs,  as  the  legis- 
lature may.  from  time  to  time,  prescribe,  which  do  not 
materially  interfere  with  or  obstruct  the  substantial 
enjoyment  of  the  privileges  the  state  had  granted,  and 
serve  only  to  secure  the  ends  for  which  the  corporation 
was  created.  Sinking  Fund  Cases.  99  U.  S.  700,  768; 
Com.  7'.  Farmers'  &  Mechanics'  Bank.  21  Pick.  542; 
Commercial  Bank  of  Rodney  v.  State,  4  Smedes  &  M, 
497.  503."  In  Terry  v.  Anderson.  95  U.  S.  633.  the 
court  said:  "This  court  has  often  decided  that  statutes 
of  limitations  affecting  existing  rights  are  not  unconsti- 
tutional if  a  reasonable  time  is  given  for  the  commence- 
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ment  of  an  action  before  the  ba  r  takes  effect.  Haivkins 
V.  Barnev,  5  Pet.  457;  Jackson  v.  Lamphire,  3  Pet.  280; 
Sohn  V.  Waterson.  17  Wall.  5%;  Christmas  v.  Russell, 
5  Wall.  290;  Sturges  v.  Crowninshield.  4  Wheat.  122. 
It  is  difficult  to  see  why,  if  the  leg'islature  may  pre- 
scribe a  limitation  where  none  existed  before,  it  may 
not  chancre  one  which  has  already  been  established. 
The  parties  to  a  contract  have  no  more  a  vested  interest 
in  a  particular  limitation  which  has  beeti  fixed  than  they 
have  in  an  unrestricted  right  to  sue.  They  have  no 
more  a  vested  interest  in  the  time  for  the  commence- 
ment of  an  action  than  they  have  in  the  form  of  the  ac- 
tion to  be  commenced;  and,  as  to  the  forms  of  action  or 
modes  of  remedy,  it  is  well  settled  that  the  legislature 
may  change  them  at  its  discretion,  provided  adequate 
means  of  enforcing  the  right  remain."  It  was  held 
in  Railway  Co.  v.  King,  81  Ky.  331,  that  a  special 
remedy  given  to  a  railway  company  for  the  condemna- 
tion of  real  estate  may  be  repealed  by  a  general  act 
applying  to  all  railroads,  and  that  there  is  no  element 
of  a  contract  in  a  special  remedy. 

In  the  former  Opinion  delivered  in  this  case  the  court's 
attention  was  not  called  to  some  decisions  of  this  court  on 
the  question  as  to  whether  the  six-months  limitation  pro- 
visions  of  the  appellant's  charter  and  sim- 
ilar charters  were  in  force  after  the  adopt- 
ion of  the  General  Statutes.  The  court's  attention  was 
only  called  to  the  cases  of  O'Bannon  v.  Railroad  Co.,  8 
Bush,  352,  and  Mortimer  v.  Railroad  Co.,  10  Bush, 
486,  in  which  the  court  adjudged  valid  the  charter  pro- 
visions requiring  actions  to  be  brought  within  six 
months  after  the  stock  was  killed.  The  General 
Statutes  were  not  in  force  when  the  causes  of  action 
arose  in  those  cases.  In  Lucas  v.  Railroad  Co.  (Ky.) 
14  S.  W.  965,  the  court,  in  passing  upon  a  charter 
provision  which  required  an  action  for  killing  stock  to 
be  brought  within  six  months,  said:  "This  case 
originated  in  a  magistrate's  court  in  Covington, 
and  involves  the  value  of  a  horse  killed,  as  is 
alleged,    by    the    negligence    of     the    employees    of 
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the  railroad  company.  A  constitutional  question  has 
been  raised  as  to  that  clause  of  appellee's  charter 
fixing  the  limitation  of  actions  for  killin)2f  stock  on 
its  track  at  six  months.  This  plea  of  limitation  de- 
feated the  recovery.  We  perceive  no  reason  why  the 
act  is  in  violation  of  the  constitution.  Various  causes 
of  action  exist  by  reason  of  leg'islatlon  against  railroad 
companies  that  cannot  be  maintained  against  a  natural 
person.  The  rules  of  evidence  have  been  changed, 
as  applied  to  this  class  of  companies,  by  placing 
the  burden  on  the  company  to  relieve  itself  of 
a  prima  facie  case  arising  from  the  act  of  killing, 
although  the  stock  is  trespassing  on  the  road  of  the 
appellee.  These  provisions  have  been  held  constitu- 
tional, and  it  seems  to  us  there  is  nothing  in  the  object- 
ion made.  The  original  road,  brought  into  existence 
by  the  act  of  incorporation,  was  sold  with  all  of  its 
rights,  franchises,  immunities,  etc.;  and,  passing  to 
the  purchaser,  he  became  invested  with  the  rights  of 
the  old  corporation,  including  the  right  to  interpose  the 
plea  of  limitation  as  abar  to  the  recovery."  In  Stuart  v. 
Railroad  Co.,  10  Ky.  Law  Rep.  542,  the  superior  court 
said:  "We  are  of  the  opinion  that  the  provisions  of  ap- 
pellee's charter  limiting  actions  against  it  for  injuries 
to  stock  straying  upon  its  track,  and  inflicted  by  the  en- 
pine  and  cars,  to  six  months,  is  still  in  force."  In 
Railroad  Co.  v.  Bowen  (Ky.)  39  S.  W.  31,  the  provis- 
ions of  the  charter  of  the  appellant  in  relation  to  limi- 
tation of  actions  for  injuring  or  killing  stock  were  rec- 
ognized to  be  in  force.  All  these  causes  of  actions  arose 
under  the  General  Statutes.  While  the  court  in  these 
cases  did  not  discuss  the  question  as  to  whether  the 
charter  provisions  relating  to  limitations  had  been 
repealed  by  the  General  Statutes,  still  it  recognized 
that  they  were  in  force.  In  view  of  these  decisions,  we 
deem  it  unnecessary  to  enter  into  a  discussion  as  to 
whether  the  General  Statutes  repealed  the  provisions 
of  the  charter  of  the  appellant  which  we  have  been 
considering.  More  than  six  months  had  elapsed  from 
the  time  the  mare  was  killed  to  the  institution  of    this 
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action  ;  hence  the  statute  of  limitation  was  available 
as  a  defense  to  the  action.  The  judgment  is  reversed 
for  proceedings  consistent  with  this  opinion. 


Corporate  Franchises  Subject  to  LeEislation  Afftcting  Remedies. 
— The  fact  that  the  grant  of  franchinea  to  a  corporation  constitutes 
a  contract  has  been  set  up  as  rendering  unconstitutional  tegislation 
having'  for  its  object  the  advancement  of  justice  in  altering'  legal 
remedies  by  or  against  corporations.  But  it  is  well  settled  that 
remedies  for  the  security  of  their  rig-hts,  and  to  compel  discharge  of 
their  liabilities,  as  to  the  mode,  the  time  when,  and  the  courts  where 
they  should  be  enforced  are  not  in  any  way  placed  l>eyo'nd  legisla- 
tive control,  (ioweu  v.  Penobscot,  etc.,  R.  Co.,  «  Me.  H.");  Read  i'. 
Frankfort  Bank,  23  Me.  318;  Franklin  Bank  v.  Cooper,  36  Me.  179; 
Baltimore,  etc.,  R.  Co.  v.  Nesbit,  10  How.  (U.  S.|  395;  United  States 
V.  Union  Pacific  R.  Co.,  98  U.  S.  569;  Terry  v.  Anderson.  9S  U.  S. 
628;  Penniman's  Case.  103  U.  S.  714;  Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  574;  Commonwealth  v.  Cochituate  Bank,  3  Allen  (Mass.), 
42;  Commonwealth  v.  Farmers'  etc.,  Bank,  21  Pick.  (Mass.)  542: 
Foster  v.  Essex  Bank,  16  Mass.  245;  Attorney  Gen.  v.  North  America, 
etc.,  Ins,  Co.,  82  N.  Y.  172;  Bank  of  Columbia  v.  Okely,  4  Wheat 
(U.  S.)  535. 

This  principle  has  been  applied  where  a  three  years  limitation  in 
a  railroad  charter  as  the  time  within  which  suit  for  damag'es  for 
land  taken  might  be  brought  was  extended.  Gowen  v.  Penobscot, 
etc.B.  Co.,44Me.  145. 


City  of  Fond  Du  Lac 

( 'Supreme  Court  of  WUeoasin,  April  12,  iSgS. } 

The  street-railway  company  in  the  defendant  city  so  constructed  and 
roaintaiaed  its  railway  track  on  one  of  the  streets  of  such  city  as  to 
render  sach  street  defective  and  dangerous  for  public  travel.  While 
snch  condition  existed,  Elihu  Colman,  with  knowledge  of  the  facts. 
purchased  the  railway  track  and  left  the  same  in  possession  of  the 
railway  company  under  an  option  to  purchase  the  property,  but 
without  any  agreement  binding  the  railwdy  company  to  remedy  the 
defective  condition  of  the  street.  While  such  condition  of  things 
existed,  the  plaintiff  lawfully  traveling  on  such  street  at  the  point 
of  danger,  without  fault  on  his  part,  was  injured  by  reason  of  such 
condition.  Plaintiff  thereafter  gave  due  notice  of  his  injury  to  the 
defendant  city,  and  thereafter  prosecuted  an  action  against  the 
railway  company  to  judgment,  for  his  damages.  The  company, 
pending  the  suit,  notified  the  defendant  herein  of  the  action,  in 
order  tliat  it  might  defend  the  same.     After  Exhausting  all  legal 
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remedies  a^aiuBt  such  companj,  plaiatifF  sued  the  defendant  city, 
setting  Dp  the  proceedings  in  the  first  suit  and  the  fact  of  failure  to 
collect  the  damages  from  the  railway  company  after  exhausting  all 
legal  remedies  to  that  end.  In  the  second  suit  it  was  claimed  that 
the  defendant  city  was  bound  by  the  judgment  in  the  first  suit, as  to 
the  defective  condition  of  the  street,  the  happening  of  the  accident, 
and  the  amount  of  damai;es.  Defendant  pleaded  and  insisted, 
among  other  things,  that  Elihu  Coleman  was  primarily  liable  for 
the  damages,  and  that  the  exhaustion  of  all  legal  remedies  against 
him  was  a  condition  precedent  to  the  right  of  plaintiff  to  proceed 
against  the  defendant  city.  Plaintiff  recovered  judgment,  but  fur 
a  less  sum  than  in  the  first  suit,  the  court  holding  that' Caiman  was 
not  primarily  liable  and  that  defendant  was  not  bound  by  the  former 
proceedinffs.     On  appeals  by  both  parties,  held : 

Lease  of  Street  Railway— Defective  Track— Liability  of  City.— That 
Colman  and  the  railway  company  as  well,  were  primarily  liable  to 
plaintiff,  and  that  the  exhaustion  of  all  legal  remedies  as  tu  both 
was  a  condition  precedent  to  the  right  of  plaintiff  to  proceed  against 
the  city  under  the  charter  thereof,  which  provides  that  in  such  cases 
the  city  shall  not  be  liable  till  all  legal  remedies  shall  have  been 
eihausted  to  collect  the  damages  from  the  person  or  corporation 
whose  wrong  or  neglect  produced  or  caused  the  defective  condition 
of  the  street. 

Same— Statutory  Right  of  Action— Construction  of  Statute.- That 
the  right  to  recover  of  the  city  is  a  creature  of  the  statute,  hence  the 
legislature  may  grant  the  right,  take  it  away,  or  make  the  exercise 
of  it  contingent  upon  the  performance  of  such  conditions  as  in  its 
wisdom  may  be  deemed  best,  and  without  any  warrant  for  holding 
that  the  law  in  that  regard  is  unreasonable.  Such  legislation  being 
in  derogation  of  the  common  law,  should  be  construed  most  favora- 
bly to  the  public   corporation,  and   not   the  claimant  for   damages. 

Same— Liability  of  Lessor.*— If  property,  when  in  such  defective 
condition  as  to  be  dangerous  to  persons  lawfully  in  the  vicinity 
thereof,  be  purchased  by  a  person  with  knowledge  of  the  facts,  who 
leases  it  to  another,  especially  if  the  lease  does  not  contain  a  clause 
requiring  the  lessee  to  remedy  the  defects,  and  a  person  so  lawfully 
in  the  vicinity  of  such  danger,  but  having  no  connection  whatever 
with  such  lessee,  be  injured  thereby,  such  lessor  is  liable  to  such 
injured  party  ;  he  cannot  escape  liability  from  the  mere  fact  of  the 
lease  to,  or  possession  by.  such  other  person. 

Same— Indemnitor  and  Indemnitee— Effect  of  Judgments  Against.— 
The  doctrine  that  where  a  person  agaiust  whom  suit  is  brought  to 
recover  damages  is  entitled  to  indemnity  from  another  in  case  of 
being  compelled  to  pay  such  damaR'es,  such  other  is  bound  by  the 
judgment  against  such  person  if  he  be  notified  of  the  pendency  of 
the  suit  and  has  an  opportunity  to  defend  against  the  same,  does 
not  apply  to  the  facts  of  this  case.  The  judgment  against  the 
indemnitee  in  such  a  case  is  binding  on  the  indemnitor,  but  if  the 
latter  be  first  sued  the  judgment  in  a  subsequent  suit  by  the  same 
plaintiff  against  the  indemnitee  will  not  affect  the  plaintiff  as  to 
any  question  litigated  in  such  first  suit. 

(SjUabus  by  the  Judge.) 

•As  to  liability  of  a  lessor  railroad  company  for  injuries  resulting 
from  defects  in  construction,  see  7  Am.  &  Eng.  R.  Cas.,  N.  S., 
note,  665. 
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Cross-appeals  by  both  parties  from  Foud  du  Lac 
county  circuit  court.     Rez'ersed. 

Action  to  recover  compensation  for  personal  injuries 
alleged  to  bave  been  caused  by  a  defective  street  in  the 
city  of  Fond  du  Lac.  The  date  of  the  injury  was  June 
CwsuM  ^^'  ^^^^-     '^^^   defective   character  of    the 

street  grew  out  of  the  manner  in  which  the 
street-car  track  was  orig-inally  constructed,  and  was 
maintained,  in  the  street  in  question.  The  Fond  du 
Lac  Light,  Power  &  Railway  Company  constructed 
the  track,  owned  it  till  the  28th  day  of  De'cember,  1895. 
and  operated  the  railway  up  to  and  inclusive  of  the  time  of 
the  injury.  Suit  was  first  brought  against  the  company, 
and  such  proceedings  were  had  therein  that  all  the 
facts  requisite  to  a  recovery  were  found  in  plaintiff's 
favor.  The  damages  were  assessed  at  $2,063.21. 
Judgment  was  entered  accordingly,  on  which  execution 
was  duly  issued  and  returned  unsatisfied.  After  the 
action  was  brought  against  the  railway  company  it 
notified  the  city  of  Fond  du  Lac,  of  the  pendency  of 
the  action  in  order  that  the  city  might  defend  the  same. 
After  the  return  of  the  execution  aforesaid,  this  suit 
was  commenced.  The  complaint  contained  appropriate 
allegations  to  make  a  cause  of  action,  including  appro- 
priate allegations  to  show  that  plaintiff  had  exhausted 
his  legal  remedy  against  the  railway  company,  which 
was  claimed  to  be  the  person  primarily  liable  for  the 
injury.  The  amount  recovered  in  the  first  case  was 
duly  set  forth  in  the  complaint.  The  defendant 
answered,  taking  issue  on  the  allegations  in  regard  to 
the  sufficiency  of  the  street,  the  cause  of  the  injury, 
and  the  amount  of  the  damages.  It  also  contained  alle- 
gations to  the  effect  that  EHhu  Colman  was  the  owner 
of  the  road  at  the  time  of  the  accident,  and  a  person 
primarily  liable  for  the  injury,  and  that  no  effort  had 
been  made  to  collect  of  him.  On  the  trial  there  was 
evidence  tending  to  prove  the  allegations  of  the  com- 
plaint in  respect  to  the  defective  condition  of  the  street, 
the  injury,  the  damages,  the  action  against  the  street- 
railway  company  as  the  party  primarily  liable,  and  the 
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amoaut  recovered  in  such  action.  Proof  was  made  also 
of  the  other  allegBtions  of  the  complaint,  requisite  to 
entitle  plaintiff , /nma  facie,  to  recover.  The  evidence 
showed  that  plaintiflF  was  endeavoring;  to  drive  his  team 
across  the  track,  he  standioff  on  a  hig-h  load  of  lumber  ; 
that  he  had  a  stake  in  a  fixed  position,  where  he  could 
take  hold  of  it  to  steady  himself  ;  that  when  his  wagon 
struck  the  defects  in  the  street  he  was  suddenly  jerked 
and  compelled  to  take  hold  of  the  stake,  which  broke, 
and  he  was  precipitated  to  the  ground,  causing  the  inju- 
ries complained  of.  The  evidence  tended  to  show  that 
the  defective  condition  of  the  street  existed  on  the  28th 
day  of  December,  1894,  and  continuously  thereafter  up 
to  the  time  of  the  accident ;  that  on  the  day  named  the 
street-railway  track,  as  it  lay  in  the  street,  and  the 
road-bed,  and  some  other  property  of  the  company, 
was  duly  conveyed  by  sheriff's  deed  to  Elihu  CoJman, 
but  that  there  was  a  verbal  understanding  between  him 
and  the  street-railway  company  that  it  was  to  have  the 
properly  back  upon  complying  with  certain  conditions 
of  purchase  ;  that  it  continued  to  operate  the  road  after 
the  sale  to  Colman,  till  after  the  happening  of  the  injury 
to  plaintiff,  under  an  option  to  purchase  the  property  ; 
that  the  option  was  never  accepted,  and  that  Colman 
finally  took  up  the  track.  On  the  evidence  the  defend- 
ant moved  the  court  for  a  verdict  in  its  favor,  which 
was  denied,  and  the  ruling  duly  excepted  to.  A  special 
verdict  was  thereupon  ordered  on  defendant's  motion. 
The  jury  found  that  June  25,  1895,  at  the  time  the  plain- 
tiff was  iujured,M!ain  street,where  the  injury  occurred, 
was  in  an  unsafe  condition  for  travel  ;  that  plaintiff 
was  thrown  from  his  wagon  and  injured  in  consequence 
of  such  defective  condition  of  the  street ;  that  the  city 
had  notice  of  such  defective  condition  of  the  street  for 
a  sufficient  length  of  time,  by  the  exercise  of  reasona- 
ble care  and  diligence,  to  have  discovered  and  remedied 
thedefects;  that  the  plaintiff  was  free  from  contribu- 
tory negligence  ;  that  he  was  damaged  to  the  extent  of 
$800;  that  notice  of  the  injury  was  given  to  the  proper 
officers  of  the  defendant  as   required    by  law.     The 
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jury  also  found,  by  order  of  the  court,  that  the  defect- 
ive condition  of  the  street  was  not  caused  by,  nor  did 
it  arise  from,  any  wrong',  default  or  neg-ligence  of 
Elihu  Colman.  Defendant's  counsel  moved  the  court 
to  set  the  verdict  aside  and  sfraut  a  new  trial,  which 
was  denied.  Plaintiff  moved  the  court  for  judgment 
for  the  amount  due  upon  the  judg-ment  in  the  first  ac- 
tion, which  was  denied.  Judgment  was  thereupon 
perfected  for  $800  and  costs.     Both  parties  appealed. 

B.  S.  Bragg-,  for  plaintiff. 
B.  W.  Phelps,  for  defendant. 

Marshall,  J.  (after  stating  the  facts.)  At  the  out- 
set, the  question  of  the  liability  of  Elihu  Colman  is  oF 
pai'amount  importance.  It  stands  without  question  on 
the  record  that  he  was  the  owner  of  the  street-car 
track  at  the  time  of  the  injury  complained  of,  and  had 
been  such  for  several  months  prior  thereto;  that  the 
defective  condition  of  the  street  existed  when  be  pur- 
chased the  property;  that  he  then  knew  of  the  facts; 
that  the  railway  company  occupied  and  used  the  prop- 
erty the  same  after  such  purchase  as  before, but  pursuant 
to  an  option  to  buy  it  back,  the  particulars  of  which 
option  were  not  testified  to.  The  learned  circuit  judg'e 
decided  as  a  matter  of  law,  on  such  facts,  that  Col- 
man was  not  liable  for  the  injury  to  plaintiff,  because 
the  defects  in  the  street  were  not  caused  by.  nor  did 
they  arise  from,  or  were  they  produced  by,  him. 
That  reasoning  hardly  meets  the  facts  of  this  case  fully. 
It  leaves  out  the  element  that  Colman  continued  the 
defective  condition  of  the  street  by  allowiDg- the  rail- 
way company  to  hold  under  him  without  any  covenant 
on  its  part  to  remedy  such  condition.  With  the  added 
element,  the  decision  has  some  support  by  some  thing's 
said  in  Fellows  v.  Gilhuber.  82  Wis.  639,  52  N.  W.  3()7. 
where  the  awning-  in  front  of  an  hotel  was  thrown 
down,  partly  througfh  defects  existing  in  one  of  the  sup- 
porting posts,  whereby  a  guest  at  the  hotel,  standing 
on  the  walk, was  injured,  the  hotel  being  in  possession  of 
a  lessee,  and  the  defect  existing  with  knowledge  of  the 
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landlord  when  the  lease  was  made.  It  was  held  that  the 
lessor  was  not  liable,  but  the  decision  was  put  on  the 
ground  that  there  was  an  aj^reement  in  the  lease  which 
obligated  the  lessee  to  repair.  Upon  that  theory  the 
decision  is  in  accord  with  much  authority  in  this  coun- 
try and  England,  but  it  must  be  said  there  is  much 
authority  of  a  very  respectable  character  against  it. 
Whatever  is  said  in  the  opinion,  however,  that  may  be 
read  to  support  the  proposition  that  the  rule  that  a 
landlord  who  leases  dangerous  premises,  knowing,  or 
with  means  of  knowledge  of  such  dangers,  without  any 
covenant  to  repair  on  the  part  of  the  lessee,  is  not  liable 
to  the  tesant  or  sub-tenant  holding  under  the  first  les- 
see, or  any  person  having  business  connection  with  the 
property,  under  the  tenant,  injured  by  such  dangers, 
applies  to  cases  arising  between  the  landlord  and  a 
mere  stranger  lawfully  in  the  vicinity  thereof,  and  in- 
jured thereby,  must  be  considered  as  obiter,  and  the 
decision  read  as  applying  only  to  the  facts  of  the  par- 
ticular case. 

The  law  is  firmly  established  by  the  great  weight 
of  authority,  that  as  between  the  owner  of  leased  prop- 
erty and  a  mere  stranger,  the  owner  is  liable  for  an 
injury  to  the  latter,  caused  by  a  dangerous  defect  in 
the  property  existing  at  the  time  of  the  lease,  unless 
protected  by  a  covenant  binding  the  lessee  to  remedy 
such  defects;  and  there  is  much  authority  that  he  is 
liable  any  way,  that  is.  that  he  cannot  shift  the  liabil- 
ity for  known  existii^  dangers  onto  the  lessee  by  a 
covenant  to  repair.  But  there  is  no  necessity  for  dis- 
cussing the  conflict  in  that  regard  in  this  case,  for  there 
is  nothing  in  the  record  to  indicate  that  the  railway 
company  was  under  any  obligation  to  Colman  to  repair 
the  defects  in  the  street  caused  by  the  railway  track. 
So  far  as  appears  from  the  evidence,  the  company 
continued  in  the  possession  of  the  property  without 
any  agreement  other  than  a  mere  option  to  purchase. 

Authorities  which  apply  to  the  facts  unfavorably 
to  plaintiff  are  very  num^^rous,  and  without  substan- 
tial conflict.     We  will  cite  but    a  few  of   them.     In 
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Conhocton  Stone  Road  v..  Buffalo,  N.  Y.  &  E.  R.  Co., 
51  N.  Y.  573,  defendant  demised  premises,  in  a  danger- 
ous condition,  and  was  held  not  liable  for  want  of  no- 
tice of  the  defects  at  the  time  of  the  demise,  or  there- 
after, prior  to  the  injury.  In  Ahern  v.  Steele,  115  N.  Y. 
203.  22  N.E.  193,  defendaats  became  the  owners  of  ade- 
fective  pier,  subject  to  an  outstanding  lease  which  con- 
tained no  covenant  to  repair.  The  defects  antedated 
the  lease.  They  were  created  and  existed  before  the 
property  came  to  the  defendants.  The  court  held  that 
the  defendants  were  not  liable  for  the  injury  caused  by 
such  defects,  though  solely  on  the  ground  of  want  of 
notice.  To  the  same  effect  are  Irvine  v.  Wood,  51  N. 
Y.  224.  and  Swords  v.  Edgar,  59  N.  Y.  28.  In  Albert 
V.  State,  6b  Md.  325,  7  Atl.  697,  the  following  instruc- 
tion given  in  the  trial  court  was  approved,  the  action 
being  to  recover  damages  sustained  by  a  minor  through 
the  death  of  his  parents,  caused  by  a  defective  wharf 
occupied  by  the  defendant's  tenant  :  "If  the  jury  find 
that  the  defendant  was  the  owner  of  the  wharf,  and 
that  he  rented  it  out  to  the  tenant,  and  at  the  time  of 
the  renting  the  wharf  was  unsafe,  and  that  the  defend- 
ant knew,  or  by  the  exercise  of  reasonable  diligence 
could  have  known,  of  its  unsafe  condition,  then  the 
plaintiff  is  entitled  to  recover."  To  the  same  effect 
are  Knauss  z\  Brua,  107  Pa.  St.  85  ;  Cunningham  x\ 
Bank.  138  Mass.  480;  Dalay  -j.  Savage,  145  Mass.  38, 
12  N.  E.  841  ;  Nugent  v.  Railroad  Co.,  80  Me.  62.  12 
Atl.  797. 

The  rule  appears  to  be  very  firmly  established  asabove 
indicated,  that  under  circumstances  such  as  mentioned 
in  the  foregoing  authorities,  there  being  no  covenant 
to  repair  or  remedy  defects,  on  the  part  of  the  tenant, 
the  liability  of  the  owner  for  injuries  thereby  received 
turns  on  knowledge,  or  reasonable  means  of  knowledge, 
the  existence  of  the  defects  on  the  part  of  such  owner. 
Probably  no  case  can  be  found  that  more  nearly  touches 
this  at  every  point  than  Dalay  ti.  Savage,  supra.  There 
the  defendant  purchased  premises  abutting  on  a  public 
way,  having  a  defective  coal  hole  in  the  sidewalk  appur- 
tenant to  the  premises,  which  caused  the  injury.     De- 
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fendant  had  a  rig-ht  to  the  possession,  but  instead  of 
asserting  it,  left  the  person  in  possession  who  was  there 
at  the  time  of  the  purchase,  as  a  tenant  at  will,  with- 
out any  agreement  to  repair  the  coal  hole.  It  was  held 
that  the  defendant  was  liable. 

Further  citations  appear  to  be  unnecessary,'  The  rule 
on  which  they  proceed  is  quite  elementary,  and  may  be 
stated  thus:  If  a  person  purchases  premises  which  are 
in  a  defective  condition,  with  knowledge, 
or  reasonable  means  of  knowledge,  of  the  iSIr"*""**' 
defects,  and  then  leases  the  same  to  another, 
or  allows  such  other  to  hold  possession  of  such  premises 
under  such  conditions  as  to  indicate  permission  to  con- 
tinue the  defects,  and  a  third  person  having  no  connec- 
tion with  such  other,  without  fault  on  his  part,  is  in- 
jured by  reason  of  such  defects  while  rightfully  in  the 
vicinity  of  the  danger,  such  purchaser  is  liable  to  re- 
spond in  damages  to  such  third  person  for  such  injury. 

Applying  the  foregoing  to  this  case,  it  must  be  held 
that  Colman,  by  reason  of  his  ownership  of  the  prop- 
erty and  knowledge  of  its  dangerous  condition  when 
he  purchased  it,  and  up  to  the  time  of  the  injury  com- 
plained of,  was  liable  to  the  plaintiff.  His  allowing 
the  railway  company  to  remain  in  possession,  especi- 
ally without  any  agreement  on  its  part  to  repair  the 
street,  did  not  operate  to  relieve  him  from  responsibility, 
As  said  in  Dalay  v.  Savage,  supra,  that  the  railway 
company  was  also  liable,  is  no  defense  for  Colman, 
who  held  the  title  and  was  theactual  owner  of  the  prop- 
erty. 

There  is  nothing  in  the  foregoing  inconsistent  with 
what  was  decided  in  Fellows  v.  Gilhuber.  sitpra,  or 
Cowling  V.  Nuebling  (Wis.)  72  N.  W.  871.  In  the 
latter  case  the  contest  was  between  the  landlord  and  his 
tenant. 

What    has    preceded    leads    to  a  consideration    of 
whether   Colman    was  a   party    "primarily 
liable"  within  the  meaning  of   the  charter     iSSiy-^iJi. 
of     the    defendant    city,    which     provides     l'i"t!'jfji7,"'" 
that,    "In  case  of  iojury  or  damages   by 
reason  of  insufficient,    defective    or    dangerous    con- 
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ditions  of  streets,  not  included  in  sidewalks,  pro- 
duced or  caused  by  the  wrongs;  neplect  of  duty, 
default  or  negligence  of  any  person  or  corporation, 
such  person  or  corporation  shall  be  primarily  liable  for 
damages  for  such  injury  in  a  suit  for  the  recovery 
thereof  by  the  person  sustai^ning  such  damages,  and 
the  city  shall  not  be  liable  therefor  until  all  legal 
remedies  shall  have  been  exhausted  to  collect  such 
damages  from  such  person  or  corporation."  The 
words  "primarily  liable"  have  a  very  definite  and  cer- 
tain meaning.  The  section  in  which  they  are  used 
does  not  create  the  liability,  nor  is  there  any  statute 
liability  on  the  subject.  Toutloff  v.  City  of  Green 
Bay,  91  Wis.  490,  65  N.  W.  168;  Cooper  v.  Village  of 
Waterloo.  88  Wis.  433,  60  N.  W.  714.  They  refer  to 
the  common-law  liability  that  exists  against  the  wrong- 
doer and  renders  him  liable  to  the  injured  person, 
and  over  to  the  city  in  case  of  a  recovery  against  it  on 
the  statutory  liability,  hence  the  words  obviously  in- 
clude all  persons  liable  at  common  law  for  the  wrong. 
They  would  include  persons  made  liable  by  statute  as 
well,  if  any  such  existed.  It  is  argued  that  such  con- 
struction of  the  statute  throws  much  embarrassment 
in  the  way  of  recovering  from  municipal  corporations  in 
such  cases  as  this,  because  it  requires  great  caution 
in  order  to  bring  into  the  first  controversy  all  persons 
liable  for  the  injury,  other  than  the  city,  who  are  so  cir- 
cumstanced as  to  be  liable  to  indemnify  it.  That  is 
hardly  a  sufficient  reason  for  adopting  a  different  con- 
struction, even  if  the  language  were  of  doubtful  mean- 
ing. There  is  no  liability  on  the  part  of 
uR'r.nlr'iill^  the  municipal  corporation  atall.  independent 
lull"'"*"'  °^  ^^^  statute.  The  law  creating  the  right 
being  in  derogation  of  the  common  law,  is 
to  be  strictly  construed  in  favor  of  the  public  corpora- 
tion, not  in  favor  of  the  claimant  for  damages.  The 
section  under  consideration,  while  it  regulates  the 
remedy,  bears  on  the  right  as  well,  hence  comes  within 
the  rule  stated.  Taken  in  connection  with  the  statute 
creating  the    municipal    liability,  it  makes  that  con- 
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ting'ent  on  a  previous  exhaustion  of  all  le^al  rettiedies 
ag'ainst  tbe  persons  or  corporations  whose  wrong", 
ne^ect  of  duty,  default  or  negligence,  produced  or 
caused  the  defective  condition  of  the  street.  It  is 
wholly  in  the  power  of  the  legislature  to  give  the  right 
or  take  it  away,  or  make  it  contingent  on  the  perform- 
ance of  such  conditions  precedent,  as  in  the  wisdom 
of  legislative  power  seems  best,  and  without  anj' 
ground  for  contending  that  the  legislation  in  that  re- 
^rd  is  unreasonable. 

It  follows  from  the  preceding,  on  the  undisputed 
evidence  in  the  case,  that  plaiatifi  ought  not  to  have 
recovered,  because  of  failure  to  prove  performance  of 
the  condition  precedent,  requiring  plaintiff  to  exhaust 
all  legal  remedies  against  the  persons  primarily  liable, 
before  preceding  against  the  city.  That  condition  was 
properly  pleaded  and  insisted  upon  at  the  trial. 

It  is  contended  that  the  verdict  was  contrary  to  the 
evidence  on  the  subject  of  contributory  negligence. 
Any  discussion  of  that  appears  to  be  unnecessary. 
Suffice  it  to  say,  however,  that  a  consideration  of  the 
evidence  preserved  in  the  record,  leads  to  the  conclusion 
that  the  question  was  properly  submitted  to  the  jury. 

It  is  further  contended  on  plaintiff's  appeal,  that  the 
court  erred  in  not  limiting  the  defendant  in  making  its 
defense,  on  the  theory  that  the  recovery  cigainst  the 
railway  company  was  conclusive  on  the  city  as  to  the 
injury,  the  cause  of  it,  the  amount  of  dam- 
ages, and  notice  to  the  cit^.  That  was  Sr"iM!S;ri:;i!' 
pressed  on  the  attention  of  this  court  with  SJJ|^^' ''**■"' 
much  earnestness  and  learning  by  the  emi- 
nent counsel  who  argued  the  plaintiff's  side  of  the  case, 
and  many  authorities  were  cited  in  support  of  the  posi- 
tion,all  of  which  have  been  carefully  considered  ,and  none 
of  which,  in  our  judgment,  fit  the  facts  before,  us. 
The  doctrine  that  where  a  person  is  responsible  over 
to  another  who  is  sued,  either  by  operation  of  law  or 
express  contract,  and  such  person  is  duly  notified  of  the 
pendency  of  the  suitand  requested  to  take  upon  himself 
the  defense  of  it,  the  judgment  is  conclusive  against  him 
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whether  he  appears  or  not,  is  quite  familiar.  That  is 
the  doctrine  which  the  learned  counsel  invoked  to  sus- 
tain his  'contention  that  the  judg'tnent  against  the 
railway  company  is  binding-  on  the  defendant  city.  In 
City  of  Boston  v.  Worthington,  10  Gray,  4%,  recovery 
was  first  had  of  the  plaintiff  by  the  injured  party;  then 
such  party  sued  the  defendants  for  indemnity,  they 
having-  created  the  dang-er  which  caused  the  injury. 
Thev  were  g-iven  notice  and  opportunity  to  defend  in 
the  first  case,  but  declined  to  do  so.  The  court  held 
that  they  were  bound  by  the  judg-ment  in  such  first 
case.  In  Littleton  v.  Richardson,  34  N.  H.  179.  plain- 
tiff town  was  sued  by  a  person  who  was  injured  by 
obstructions  placed  in  the  highway  by  another.  Such 
other  had  an  opportunity  todefend.  Recovery  was  had 
of  the  city,  whereupon  it  sued  such  other  for  indemnity 
for  the  loss.  There  was  the  same  situation  in  Villag-e 
ofPortJervisif.  First  Nat.  Bank,  96  N.  Y.  550,  Lowell 
V.  Boston  &  L.  R.  Co..  23  Pick.  24,  Robbins  v.  City  of 
Chicag-o,  4  Wall,  657,  and  several  other  cases  cited  by 
counsel,  and  many  more  that  might  be  added,  in  all  of 
which  it  was  held  that  the  judgment  in  the  first  case 
was  conclusive  against  the  defendant  in  the  second.  It 
is  clear  that  to  make  the  doctrine  under  discussion  apply 
the  person  first  sued  must  have  a  right  of  fiction  over 
agBinst  another  for  indemnity  in  case  of  loss.  The 
conclusive  character  of  the  first  judgment  is  only  where 
the  person  first  sued,  himself  becomesa  plaintiff^against 
the  idemnitor,  to  recover  over  for  the  loss  sustained  by 
being-  compelled  to  pay  in  the  first  case.  Here  we  are 
asked  to  applj-  it,  not  in  favor  of  the  indemnitee  who 
has  paid  the  loss,  against  the  indemnitor,  but  against 
the  indemnitee  in  favor  of  a  person  who  had  a  right  of 
action  against  both  the  indemnitor  and  the  indemnitee. 
No  precedent  for  that,  we  may  safely  venture  to  say, 
can  be  found  in  the  books.  Certainly,  none  was  cited 
by  counsel. 

The  result  of  the  foregoing  is  that  the  trial  court 
rightly  held  that  the  defendant  was  not  concluded  on 
any  question  in  respect  to  its  liability,  by  the  judgment 
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in  tbe  action  aieraiast  the  railway  company,  and  erred  tn 
deciding  that  Colmau  was  not  a  party  primarily  liable 
within  the  meaning^  of  the  city  charter.  Therefore 
both  appeals  must  be  decided  in  favor  of  the  defendant, 
and  the  judgment  reversed  accordingly  and  the  cause 
remanded  for  a  new  trial. 

The  judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 


State  ex  rel.  Nolan,  Atty.  Gen.  , 


Montana  Ry.  Co.  etal. 

(Supreme  Court  of  Montana,  June  lo,  rSgS.) 

Competing  Lines — Deftnition. — The  Montana  Railway  Company 
and  tbe  Butte,  Anaconda  &  Pacific  Railway  Company  are,  with  re- 
spect to  each  other,  competing  lines,  their  relation  to  one  another 
cnabLiag  them  to  cut  rates  to  principal  or  terminal  points. 

Same— Power  to  Lease— Consolidation.* — A  lease  for  ten  years  by 
the  first  named  company  to  the  latter,  its  competitor,  of  all  the  les- 
sor's property,  rig'ht  of  way,  etc.,  is  not  invalid,  section  923  of  the 
dr.  code  of  Montana  permitting  such  leases  not  being  repugnant 
to  the  constitutional  provision  prohibiting;  the  consolidation  of 
competing  lines. 

Consolidation — Definition  of. — A  consolidation  of  corporations  U 
a  merger,  a  union  or  amalgamation,  by  which  the  stock  of  the  two 
companies  Is  made  ooe,  by  which  their  property  and  franchises  are 
combined  into  one,  by  which  their  names  are  merged  ir.to  one,  and 
by  which  the'  identity  of  the  two  practically,  if  not  actually,  ruus 
tnto  one. 

Proceeding  at  the  relation  of  the  attorney  general 
against  the  Montana  Railway  Company  and  the  Butte, 
Anaconda  &  Pacific  Railway  Company.  Petition 
denied. 

C.  B,  Nolan,  Atty.  Gen,,  in  ^ro.  i>er. 
W.  W.  Dixon,   Wm.  H.  De  Witt,  and  fVm.  Scallon, 
for  defendants. 
*See  notes  at  end  of  case. 
11  (M  3)  A  &  E  R  Gas— 23 
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Hunt,  J.  The  attorney  general  has  instituted  this 
proceeding^  as  an  original  one  in  this  court,  to  have  de- 
clared invalid  and  of  no  force  and  effect  a  certain  con- 
tract  of  lease  entered  into  between  the  Mon- 
tana Railway  Company  and  the  Butte, 
Anaconda  &  Pacific  Railway  Company.  Both  of  these 
railroad  corporations  are  organized  under  the  laws  of 
this  state,  and  operate  railroads  within  Montana.  The 
terms  of  the  lease  are  substantially  as  follows:  The 
Montana  Railway  Company  leases  to  the  Butte,  Ana- 
conda &  Pacific  Railway  Company  all  the  railway,  in- 
cluding- lands,  rightof  way. buildingfs, tracks, turntables, 
yards,  and  all  real  property  pertainingr  thereto  lying-  be- 
tween Stuart  Junction  and  Anaconda,  in  the  county  of 
Deer  Lodge.  The  lease  is  to  commence  May  1,  1898. 
and  to  run  10  years.  The  Butte,  Anaconda  &  Pacific 
Railway  Company  agrees  to  pay  to  the  Montana  Railway 
Company  an  annual  rental  of  $25,000.  in  monthly  in- 
stallments. The  Butte,  Anaconda  &  Pacific  Company 
covenants  to  keep  the  leased  premises,  including-  the 
tracks  and  all  property  pertaininpr  thereto,  in  as  g'ood 
condition  as  the  same  were  at  the  time  the  lease  became 
effective.  It  is  provided  that  the  leased  property  shall 
at  all  times  be  operated  by  the  Butte,  Anaconda  &  Pa- 
cific Company  in  accordance  with  its  charter  and  the 
laws,  and  all  responsibilities  of  such  operation  shall  be 
assumed  by  the  lessee.  The  Montana  Railway  Com- 
pany and  the  Northern  Pacific  Railway  Company  are 
to  be  at  all  times  held  harmless  by  the  lessee  for 
all  acts  or  omissions  that  may  occur  in  the  operation  of 
said  property,  except  when  the  Northern  Pacific  Rail- 
way Company  runs  its  own  trains  over  the  track  of  the 
Montana  Railway  Company,  in  which  case  the  lessee 
is  not  to  be  responsible  for  accidents  unless  due  to  the 
defective  track  or  neg-lig-ence  of  the  employees  of  the 
lessee.  The  Butte,  Anaconda  &  Pacific  Company  cov- 
enants to  pay  all  expenses  of  operation  and  mainteuance 
of  the  leased  'property,  and  all  taxes  and  assessments 
during  the  period  of  the  lease.  The  Butte,  Anaconda 
&  Pacific  Company  further  covenants  that  the  business 
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of  the  Oregon  Short-Line  Company,  between  Anaconda 
and  air  points  reached  by  said  Short-Line,  or  by  way  of 
the  same,  shall  at  all  times  be  handled  upon  as  favor- 
able terms  as  are  accorded  to  any  other  line,  and  that  no 
discrimination  shall  be  made  against  the  business  of  the 
Oreg-od  Short-Line,  either  in  facilities  accorded  to  it 
or  the  rates  charged  it,  as  compared  with  any  other  line 
doing  business  in  Anaconda  which  passes  over  the 
Butte,  Anaconda  and  Pacific  tracks.  All  freight  busi- 
ness to  and  from  points  east  of  Butte  reached  by  the 
Xorthern  Pacific  Railway  destined  to  or  from  Ana- 
conda is  to  be  interchanged  at  Butte  between  the 
Northern  Pacific  Railway  Company  and  the  Butte, 
Anaconda  &  Pacific  Company,  and  the  division  of 
the  revenues  shall  at  no  time  during  the  contin- 
uance of  the  lease  exceed  the  Butte,  Anaconda  & 
Pacific  Company's  divisions  now  effective  between 
the  Butte,  Anaconda  &  Pacific  Company  and  the 
Montana  Central  Railway  Company,  and  shall  at  all 
times  be  as  favorable  to  the  Northern  Pacific  as  to 
the  Montana  Central  or  Great  Northern  Railway  Com- 
panies. The  Northern  Pacific  is  to  have  the  right  to 
run  passenger  trains  to  and  from  points  east  of  Butte 
over  the  leased  line  between  Stuart  and  Anaconda. 
Upon  all  joint  business  handled  upon  such  trains  the 
revenues  shall  be  divided,  and  the  division  allotted  the 
Butte,  Anaconda  &  Pacific  Company  upon  competitive 
business  shall  be  the  local  fares  of  the  Butte,  Anaconda 
&  Pacific  Company  from  Butte  to  Anaconda,  and  upon 
noncompetitive  business  shall  be  the  local  fares  from 
Stuart  to  Anaconda,  as  the  same  may  be  established  from 
time  to  time,  but  at  no  time  in  excess  of  those  existing 
at  the  time  this  lease  becomes  effective.  The  Butte, 
Anaconda  &  Pacific  Company  shall  be  entitled  to  re- 
ceive all  the  k>cal  passenger  fares  received  or  collected 
oo  such  Northern  Pacific  trains  upon  such  leased  line, 
or  for  tickets  or  passenger  fares  thereon  between 
Butte  and  Anaconda.  In  consideration  therefor  no 
charge  is  to  be  made  by  the  Butte,  Anaconda  &  Pacific 
Company  for  the  use  of  the  leased  tracks,  or  the  facil- 
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ities  for  the  passenger  business  from  Stuart  to  Anaconda 
except  the  fares  of  passengers  as  provided  in  the  lease. 
Upon  all  joint  freight  business  to  and  from  stations 
upon  the  Northern  Pacific  Railroad  or  its  connections 
west  of  Helena,  Mont.,  to  be  interchanged  at  Stuart, 
the  Butte,  Anaconda  &  Pacific  shall  be  allowed  on  car 
load  freight  $3.50  per  car  load,  and  upon  less  than  a 
car  load  3  cents  per  100  pounds;  and  upon  passenger 
business  its  local  fare,  but  not  at  any  time  in  excess  of 
45  cents  per  passenger.  The  lease  provides  against 
discrimination  against  the  business  of  the  Montana 
Union  or  Northern  Pacific  Companies,  interchanged 
with  the  Butte,  Anaconda  &  Pacific  Company  at  Butte 
or  Stuart,  or  other  points  of  connection,  as  compared 
with  any  other  exchange  of  business  existing  between 
the  Butte,  Anaconda  &  Pacific  Company  and  any  other 
lines  at  the  same  or  competing  points.  It  is  also  ajsfreed 
by  the  Northern  Pacific  that  freight,  passenger,  and 
express  rates  between  its  eastern  and  western  termi- 
nals and  connections  and  Anaconda  shall  at  all  times 
be  no  higher  than  the  rates  between  the  same  points 
and  Butte,  including  the  divisions  agreed  upon  io  the 
lease,  or  those  allowed  the  Butte,  Anaconda  &  Pacific 
Company  by  other  competing  lines.  Provision  is  also 
made  for  an  allowance  in  case  the  Northern  Pacific 
should  handle  passenger  or  express  traflSc  between 
Butte,  Stuart,  and  Anaconda  ovei  the  leased  premises 
for  its  competitors  or  any  other  railroads.  The  lessee 
is  to  receive  all  revenue  and  pay  for  all  mails  carried 
between  Stuart  and  Anaconda  on  Northern  Pacific 
trains.  The  lease  contains  provisions  whereby,  if  the 
lessee  fails  to  perform  the  covenants  or  obligations  of 
the  contract,  the  lessor  may.  at  its  option,  terminate 
the  lease,  and  repossess  itself  of  the  leased  premises. 
The  contract  is  also  binding  upon  the  successors  and 
assigns  of  the  party  bound,  and  shall  inure  to  the  suc- 
cessors and  assigns  of  the  party  for  whose  benefit  it  is 
made. 

The  pleadings  and  stipulations  show  the  following' 
facts:     The  Montana  Union  Railroad  Company,  the 
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Montana  Railway  Company,  and  the  Butte,  Anacoada 
&  Pacific  Railway  Company  are  separate  corporations, 
but  the  stock  of  the  Montana  Union  and  of  the  Mon- 
tana Railway  Company  is  controlled  by  the  Northern 
Pacific  Railway  Company,  The  Butte,  Anaconda  & 
Pacific  line  starts  from  Butte,  and  runs  to  the  city  of 
Anaconda.  For  14  miles  after  leaving  Butte  its  course 
is  south;  then  it  runs  northwesterly  about  12  miles  to 
Anaconda.  The  Montana  Union  runs  from  Butte  to 
Garrison,  a  station  on  the  Northern  Pacific  main  line. 
It  practically  parallels  the  Butte,  Anaconda  &  Pacific 
for  a  distance  of  14  miles;  that  is  to  say,  from  Butte 
towards  Anaconda  the  lines  are  parallel  for  a  distance 
of  14  miles.  About  3  miles  north  of  where  the  lines 
of  the  Montana  Union  and  the  Butte,  Anaconda  & 
Pacific  diverg-e  at  all  is  the  station  of  Stuart,  on  the 
main  line  of  the  Montana  Union.  The  Montana  Rail- 
way Company's  line  runs  from  Stuart  to  Anaconda  in 
a  north-northwesterly  direction.  The  Montana  Rail- 
way and  the  Butte,  Anaconda  &  Pacific  have  one  com- 
mon terminus, — the  city  of  Anaconda.  Their  other 
termini  are  Stuart,  of  the  Montana  Union,  and  Butte, 
of  the  Butte,  Anaconda  &  Pacific.  Stuart,  a  terminus 
of  the  Montana  Raihvay  Company,  is  from  2H  to  3 
miles  from  the  nearest  point  on  the  Butte,  Anaconda 
&  Pacific  line.  For  several  months  prior  to  May  1, 
1898,  the  Montana  Railway  was  temporarily  operated 
by  the  Northern  Pacific,  but  on  May  1st  it  leased  its 
line  between  Anaconda  and  Stuart  to  the  Butte,  Ana- 
conda &  Pacific  Company,  as  heretofore  stated.  It  is 
admitted  that  the  Montana  Railway  and  the  Butte, 
Anaconda  &  Pacific  lines  are  connected  at  Anaconda, 
and  that  the  shortest  route  from  the  city  of  Butte  via 
Anaconda  to  Stuart,  and  stations  on  the  Montana  Union 
Railroad  north  of  Stuart,  and  all  stations  on  the  North- 
ern Pacific  main  line,  ts  by  way  of  the  Butte,  Anaconda 
&  Pacific,  to  Anaconda,  and  from  Anaconda  to  Stuart 
by  the  Montana  Railway,  and  from  Stuart  northerly 
on  the  Montana  Union  to  points  along  the  lines  of  the 
Montana  Union  and  Northern  Pacific.     It  is  also  admit- 
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ted  that  the  Butte,  Anaconda  &  Pacific  Company  each 
day  runs  continuous  trains  over  the  route  just  described, 
and  intends  to  continue  to  run  such  trains. 

The  proposition  advanced  by  the  attorney  general  is 
that  the  Butte,  Anaconda  &  Pacific  Railway  and  the 
Montana  Railway  lines  are  parallel  and  competing',  and 
that  for  that  reason  the  lease  of  the  Montana  Railway 
to  the  Butte,  Anaconda  &  Pacific  Company  is  prohibi- 
ted by  the  constitution,  and  uUra  vires  of  the  corpora- 
tion. On  the  other  hand,  the  defendants  insist — First, 
that  the  facts  establish  that  the  above-mentioned  lines 
of  railway  are  not  parallel  or  competing,  and  are  con- 
tinuous and  connected  ;  second,  that,  if  the  proposition 
just  stated  is  not  tenable,  still  the  lease  is  valid,  and 
but  the  exercise  of  the  powers  granted  to  the  aforesaid 
corporations  by  the  laws  of  Montana  under  which  they 
are  orf^anized,  and  not  in  conflict  with  the  constitution. 
Itcan  be  safely  stated  that  .unless  the  leg-islature  has  given 
to  the  corporations  here  interested  the  right  to  lea.se, 
the  power  does  not  exist.  This  principle  is  now  firmlj* 
established  by  the  supreme  court  of  the  United  States, 
having  been  laid  down  by  JUSTICE  MiLLER  for  the 
court,  in  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  in  the 
following  words  :  "We  take  the  general  doctrine  to  be 
in  this  country,  thoug'h  there  may  be  exceptional  cases 
and  some  authorities  to  the  contrary,  that  the  powers 
of  corporations  organized  under  legislative  statutes  are 
such,  and  such  only,  as  those  statutes  confer.  Conced- 
ing the  rule  applicable  to  all  statutes, — that  what  is 
fairly  implied  is  as  much  granted  as  what  is  expressed. 
— it  remains  that  a  charter  of  a  corporation  is  the  meas- 
ure of  its  powers,  and  that  "the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others."  We  are, 
therefore,  brought  to  inquire  where  the  consent  is  to 
be  found.  In  considering  this  question,  it  becomes 
necessary  to  examine  the  constitution  of  the  state  and 
the  statutes,  and  then  to  observe  their  relation  to 
the  general  subject  under  consideration,  and  to  one 
another.  Cutting  out  of  the  controlling  constitutional 
provision  language  not  material  to  railroad   corpora- 
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tioas,  we  have  the  following'  clause:  "No  railroad 
corporation,  or  the  lessees  or  maaag'erB  thereof,  shall 
consolidate  its  stock,  property  or  franchise,  with  any 
other  railroad  corporation,  owning  or  having  under  ite 
control  a  parallel  or  competing  line  ;  neither  shall  it 
in  any  manner  unite  its  business  or  earnings  with  the 
business  or  earnings  of  any  other  railroad  corporation, 
nor  shall  any  officer  of  such  railroad  company  act  as 
an  officer  of  any  other  railroad  company  owning  or 
haviag*  control  of  a  parallel  or  competing  line."  Const, 
art.  15,  §  6.  Turning  to  the  statutes,  we  find  that  the 
legislature  adopted  sections  911,  912.  and  913  of  the 
Civil  Code  at  the  time  of  the  adoption  of  the  Codes. 
Section  911  authorizes  any  two  or  more  railroad  corpo- 
rations whose  respective  lines,  not  bein^  parallel  or 
competing  lines,  are  wholly  or  partly  within  this  state, 
when  their  respective  lines  of  road,  or  any  branch 
thereof,  so  connect  within  this  state  that  they  may 
operate  together  as  one  property,  to  consolidate  their 
capital  stock,  franchises,  and  property,  and  thereby  to 
become  one  corporation  by  any  name  adopted,  which 
may  be  that  of  one  of  them,  upon  such  terms  and  condi- 
tions as  may  be  agreed  upon  by  the  corporations  in  the 
manner  provided  by  the  statutes.  Section  912  provides 
that  any  railroad  corporation  whose  line  is  wholly  or 
partly  within  Montana,  or  reaches  the  boundary  lines 
thereof,  whether  organized  under  the  laws  of  Montana 
or  of  the  United  States,  or  of  any  other  state  or  territory, 
may  lease  or  purchase  the  whole  or  any  part  of  the 
railroad  or  line  of  railroad  of  any  railroad  corporation, 
together  with  all  the  rights,  powers,  immunities,  fran- 
chises, etc.,  provided  the  railroad  or  line  of  railroad  so 
leased  or  purchased  is  continuous  or  connected  with  its 
own  line,  and  not  a  parallel  or  competing  line.  Sec- 
tion 913  provides  that  any  railroad  corporation  organ- 
ized as  in  the  preceding  sections  shall  have  authority 
to  negotiate  and  deliver  its  bonds,  securities,  or  obliga- 
tions, and  negotiate  the  same  in  such  manner  as  the 
board  of  directors  may  authorize  or  determine,  and  to 
secure  the  payment  of  such  bonds  as  the  corporation  may 
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execute  and  deliver  such  mortgages  or  deeds  of  trust 
upon  all  or  any  part  of  its  property  as  the  directors 
may  determine ;  and,  if  any  such  mortgagee  shall  so 
provide,  it  shall  be  and  remain  a  valid  lien  upon  the 
property  of  the  corporation  irrespective  of  the  law 
relating  to  chattel  mortgages,  and  such  mortgage  shall 
be  taken,  held,  and  enforced  as  are  mortgages  of  real 
estate.  The  foregoing  statutes  intended  to  give,  and 
did  give, — First,  a  complete  power  of  consolidation,  by 
which  a  corporation  formed  by  a  consolidation  should 
be  a  corporation  succeeding  to  and  having,  owning,  and 
exercising  all  the  powers,  rights,  franchises,  and 
immunities  possessed  by  the  corpot-ations  consolidated 
into  one,  provided  the  consolidating  corporations  were 
not  parallel  or  competing ;  second,  an  equally  ade- 
quate power,  whereby  one  railroad  corporation  could 
lease  or  purchase  the  whole  or  any  part  of  another 
railroad  corporation's  property,  together  with  its  rights 
and  franchises,  provided  the  leased  or  purchased  rail- 
road was  continuous  or  connected  with  its  own  line, 
and  was  not  parallel  or  competing  ;  third,  a  further 
general  power  to  any  railroad  corporation  to  issue  bonds 
and  mortgage  its  property.  If  the  statutes  just  cited 
were  in  force,  and  were  the  only  ones  in  force,  the 
questions  necessary  to  be  determined  in  this  case  would 
be  simply  whether  or  not  the  Montana  Railway  is  con- 
tinuous or  connected  with  the  Butte,  Anaconda  & 
Pacific,  and  whether  the  Butte,  Anaconda  &  Pacific 
and  the  Montana  Railways  are  competing  and  parallel. 
If  those  questions  were  answered  affirmatively,  clearly 
the  power  necessary  to  authorize  the  lease  under  ex- 
amination is  denied  by  the  inhibitory  language  of  the 
constitution. 

Bat  we  must  go  further,  and  consider  another  sec- 
tion of  the  Statutes.  By  an  act  approved  March  4, 
1893  (3d  Sess.  Laws,  p.  157).  and  especially  preserved 
and  continued  in  force  by  section  5185  of  the  Political 
Code,  approved  March  13,  1895,  the  legislature 
provided  as  follows :  "Any  railroad  company  now 
or  hereafter    incorporated   pursuant    to    the    laws  of 
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this  state,  or  of  the  United  States,  or  of  any  state 
or  territory  of  the  United  States,  may  at  any  time, 
by  means  of  subscription  to  the  capital  stock  of 
any  other  railroad  company,  or  by  the  purchase  of  its 
stock  or  bonds,  or  by  gfuaranteeinp  its  bonds,  or  other- 
wise, aid  such  company  in  the  construction  of  its  rail- 
road within  or  without  this  state  ;  and  any  company 
ownin^^  or  operatin^f  a  railroad  within  this  state  may  ' 
extend  the  same  into  any  other  state  or  territory,  and 
may  build,  buy,  lease,  or  may  consolidate  with  any 
railroad  or  railroads  in  such  other  state  or  territory, 
or  with  any  other  railroad  in  this  state,  and  may  oper- 
ate the  same,  and  may  own  such  real  estate  and  other 
property  in  such  other  state  or  territory  as  may  be  nec- 
essary or  convenient  in  the  operation  of  such  road  ;  or 
any  railroad  company  may  sell  or  lease  the  whole  or 
any  part  of  its  railroad  or  branches  within  this  state, 
constructed  or  to  be  constructed,  togfether  with  all 
property  and  rig-hts,  privileges  and  franchises  pertain- 
itier  thereto,  to  any  railroad  companyorg'anizedor  exist- 
iiiff  pursuant  to  the  laws  of  the  United  States,  or  of 
this  state,  or  of  any  other  state  or  territory  of  the 
United  States  ;  or  any  railroad  company  incorpo- 
rated or  existing  under  the  laws  of  the  United  States 
or  of  any  state  or  territory  of  the  United  States,  may 
estend,  construct,  maintain  and  operate  its  railroad, 
orany  portion  or  branch  thereof,  into  and  through  this 
state,  and  may  build  branches  from  any  point,  or  such 
extension  to  any  place  or  places  within  this  state  ;  and 
the  railroad  company  of  any  other  state  or  territory  of 
the  United  States  which  shall  so  purchase  or  lease  a 
railroad,  or  any  part  thereof  in  this  state,  or  shall  ex- 
tend or  construct  its  road  or  any  portion  or  branch 
thereof  in  this  state,  shall  possess  and  may  exercise  and 
enjoy,  as  to  the  control,  management  and  operation  of 
the  said  road,  and  as  to  the  location,  construction  and 
operation  of  any  extension  or  branch  thereof,  all  the 
rights,  powers,  privileges  and  franchises  possessed  by 
railroad  corporations  organized  under  the  laws  of  this 
state,  including  the  exercise  of  the  power  of  eminent  do- 
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main.  Such  purchase,  sale,  consolidatioa  with,  or  lease 
may  be  made,  or  such  aid  Furnished  upon  such  terms  or 
condtUonsasmaybeag'reed  upon  bythe  directors  or  trus- 
tees of  the  respective  companies;  but  the  same  shall  be 
approved  or  ratified  by  persons  holdinj;  or  represent- 
ing' a  majority  in  amount  of  the  capital  stock  of  each 
of  such  companies,  respectively,  at  any  annual  stock- 
■  holders'  meetingf  or  at  a  special  meeting  of  the  stock- 
holders called  for  that  purpose,  or  by  approval  in 
writing  of  a  majority  in  interest  of  the  stockholders  of 
each  company  respectively  :  provided,  that  nothing'  in 
the  foregoing'  provisions  shall  be  held  or  construed  as 
curtailing'  the  right  of  this  state,  or  the  counties  throug'h 
which  any  such  road  or  roads  may  be  located,  to  levy 
and  collect  taxes  upon  the  same  and  upon  the  roll- 
ing- stock  thereof,  in  conformity  with  the  provisions 
of  the  laws  of  this  state  upon  that  subject;  and 
all  roads  or  branches  thereof  in  this  state,  so 
consolidated  with,  purchased  or  leased,  or  aided 
and  extended  into  the  state,  shall  be  subject  to 
taxation  and  to  reg^ulation  and  control  by  the  laws  of 
this  state,  in  all  respects  the  same  as  if  constructed  by 
corporations  organized  under  the  laws  of  this  state  ; 
and  any  corporation  of  another  state  or  territory,  or 
of  the  United  States,  beinp^  the  purchaser  or  lessee 
of  a  railroad  within  this  state,  or  extending  its 
railroad  or  any  portion  thereof  into  or  through  this 
state,  shall  establish  and  maintain  an  office  or  offices  in 
this  state  at  some  point  or  points  on  its  line  at  which 
legal  process  and  notice  may  be  served,  as  upon  rail- 
road corporations  of  this  state  :  provided  further,  that 
before  any  railroad  corporation  org-anized  under  the 
laws  of  any  other  state  or  territory  of  the  United  States 
shall  be  permitted  to  avail  itself  of  the  benefits  of  this 
act,  such  corporation  shall  file  with  the  secretary  of 
state  a  true  copy  of  its  charter  or  articles  of  incorpora- 
tion." Civ.  Code,  §  923,  There  are  man  if  est  and  nu- 
merous irreconcilable  inconsistencies  between  this  last 
section  quoted  and  sections  911  and  912.  Althoug-fa  all 
three  statutes  refer  to  the  general  subject  of  consolida- 
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tioa,  purchasing:,  and  leasinj;  of  railroads  by  otfaer  rail- 
road corf>oratioti8,  the  method  of  procedure  to  effect 
acoosolidatioo  is  different,  and  restrictions  expressly 
included  within  the  provisions  of  sections  911  and  912. 
not  necessary  to  be  here  set  forth  in  detail,  are  not 
found  in  section  923.  But,  as  more  conspicuous  than 
other  differences,  it  is  noticeable  that  in  923  the  right 
to  consolidate,  lease,  or  buy  is  f^ranted  without 
regard  to  whether  or  not  the  railroads  owned  by 
the  contractine:  parties  are  parallel  or  compet- 
in(f,  or  continuous  or  connected.  The  latter  statute 
was  a  departure  from  a  previous  legislative  policy. 
It  may  be  this  departure  arose  by  reason  of  considera- 
tions which  led  the  legislature  to  believe  that  principles 
of  public  policy  do  not  invalidate  reasonable  traffic 
arrangements  between  lines  of  railway  whereby  one 
railroad  corporation  may  lease  for  a  reasonable  period 
of  timean  independently  incorporated  short  line,  which 
is  a  spur  or  feeder  of  still  another  and  more  important 
line;  and  that  on  this  account  they  were  led  to  authorize 
in  express  terms  such  agreements,  even  though  the 
leased  line  is  a  link  which  by  its  connections  becomes 
a  competing  line.  They  had  a  right,  subject  to  the 
limitations  of  the  constitution,  to  adopt  a  policy  less 
restricted  than  that  which  had  been  recommended  by 
the  code  commissioners,  or  established  by  their  own 
action  just  previously  taken;  and  it  is  not  for  the  court 
to  determine  the  wisdom  of  a  policy  underlying  laws 
which  have  resulted  from  changed  opinions  of  the  law- 
making body.  It  is  far  more  likely,  however,  that  the 
peculiar  condition  presented  really  arose  by  the  differ- 
ence of  views  between  the  code  commissioners  who 
reported  the  Civil  Code  in  1892  and  the  several  legis- 
latures which  met  after  the  report  of  that  commission, 
and  before  the  adoption  of  the  Codes  as  reported.  It 
appears  that  sections  555  and  556  of  the  Civil  Code,  as 
reported  by  the  Code  com  mission,  were  adopted  Febru- 
ary 19,  1895,  when  the  Civil  Code  was  adopted,  as 
sections  911  and  912  of  that  Code.  The  legislature, 
for  convenience  sake,  passed  the  whole  Code  substan- 
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tially  as  reported,  and  then  proceeded  to  ameud  or 
revise  the  Code  as  passed.  But  between  the  time  of 
the  report  of  the  code  commission  and  the  adoption  of 
the  Codes,  the  legislative  session  of  1893  occurred,  and 
it  was  then  that  section  923  was  enacted.  Thereafter 
came  the  session  of  1895,  whereat  a  preserving-  act 
(Pol.  Code,  §5186)  was  passed  after  the  adoption  of  the 
Codes.  This  preserving' act  specially  continued  in  force 
section  923,  Applying-  now  the  rules  of  construc- 
tion laid  down  in  the  case  of  State  v.  Rotwitt,  17 
Mont.  41.  41  Pac.  1004;  Steele  v.  Gilpatrick,  18  Mont. 
453,  45  Pac.  1089;  Proctor  v.  Cascade  Co.,  20  Mont. 
215,  50  Pac.  1017,— it  is  our  opinion  that  the  intent  of 
the  legislature  was  to  cover  the  whole  subject  of 
delegating  the  pnwer  to  railroad  corporations  to  con- 
solidite,  lease,  and  purchase  by  section  923,  and  in  this 
respect  to  revise  and  repeal  the  provisions  of  sections 
911  and  912.  So  far,  therefore,  as  the  power  is 
inv.5lved,  section  923  displaced  and  repealed  all  former 
laws  upoti  that  subject.  Whether  a  certain  manner  of 
procedure  laid  down  in  Section  911  is  yet  in  force,  we 
need  not  here  inquire. 

Proceeding,  then,  the  case  comes  to  this:  If  the  law 
(section  923)  is  not  in  caaflict  with  the  constitutional 
section  quoted,  the  Butte,  Anaconda  &  Pacific  Company 
can  lease  the  Montana  Railway  line  irrespective  of  all 
questions  of  torn  petition  or  parallelism.  We  now  speak 
of  leasing  only,  because  the  power  to  consolidate, 
although  expressly  given  by  section  923,  obviously  can 
only  hi  exercised  in  a  constitutional  manner;  that  is, 
by  railroad  corporations  not  owning  or  having  under 
their  control  parallel  or  competing  lines.  The  language 
of  the  constitution  in  respsct  to  consolidation  is  too 
plain  to  require  any  argument  on  that  point.  No  one 
could  seriously  contend  that,  if  the  railroad  corporations, 
parties  to  the  lease  in  question,  are  parallel  or  competing, 
they  can  consolidate  into  one  resultant  corporation, 
directly  or  indirectly.  Section  923  is  to  be  read  as 
merely  authorizing  the  amalgamation  or  consolidation 
of  railroads  not  forbidden  to  amalgamate  or  consolidate 


^d  by  Google 


Am  k  Bug  LEASES — COMPETING  LINES  365 

KCu 

State  V.  Montana  Ry.  Co 

by  the  constitution.  Cooley,  Const.  Lim.  218.  The 
correctness  or  applicability  of  these  rules  of  coastruction 
is  not  seriously  controverted,  we  take  it,  by  the  attorney 
^eoeral.  There  is,  therefore,  authority  in  the  railroad 
corp3rations  concerned  in  this  suit  to  make  the  contract 
of  lease  under  section  923,  unless  such  authority  is 
denied  under  the  coostitution,  for  the  reason  that  the 
lines  involved  are  parallel  or  competing'  lines,  and  that 
the  lease  between  them  is  a  consolidation  of  one  with 
the  other. 

We  now  directly  meet  the  recurrent  questions:  Are 
the  roads  of  the  Butte,  Anaconda  &  Pacific  and  the 
Montana  Railway  Companies  parallel  or  competing' 
lines,  and,  if  they  are,  may  they  contract  by  lease? 
The  true  rule  is  that  whether  two  railroads  are  parallel 
or  competing  is  a  question  of  fact, — of  physical  fact. 
Actual  mathematical  parallelism  is  easily  demonstrable 
by  engineers'  maps  of  surveys  and  calculations.  Exact 
parallelism,  however,  is  not  what  is  included  in  the 
meaning  of  the  words  of  the  constitution  forbidding- 
consolidation  of  parallel  railroads.  A  reasonable  con- 
struction must  obtain.  In  a  mountainous  country  it  is 
wellnigh  impossible  to  conceive  of  two  railroads  running* 
any  distance  precisely  equidistant  at  all  points.  We 
should  say  that  by  parallel  railroads  are  meant  railroads 
running  in  one  general  direction,  traversing  the  same 
section  of  country,  and  running  within  a  few  miles  of 
one  another  throughout  their  respective  routes.  They 
may  or  may  not  be  competing.  That  depends  upon 
their  termini,  and  their  commands  of  traffic.  Railroad 
Co.  V.  Kentucky,  161  U.  S.  677.  16  Sup.  Ct.  714. 
Independently  of  the  Montana  Union  Railroad,  the 
Montana  Railway  cannot  be  said  to  be  a  parallel  line  to 
the  Butte,  Anaconda  &  Pacific  between  Butte  and 
Anaconda.  One  of  the  principal  terminal  points  of  the 
Montana  Railway  line  is  Stuart,  on  the  line  of  the 
Montana  Union,  while  one  of  the  principal  terminal 
points  of  the  Butte,  Anaconda  &  Pacific  is  Butte. 
Anaconda  is  the  other  principal  terminal  point  of  each. 
From  Stuart  to  Anaconda,  though, — a  distance  of  about 
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12  miles, — there  is  a  substantial  parallelism  in  their 
routes.  Stilt*,  we  think  it  doubtful  whether  the  Mon- 
tana Railway  is  a  parallel  line  of  the  Butte,  Anaconda 
&  Pacific  in  a  sense  that  would  prevent  its  union  with 
the  Butte,  Anaconda  &  Pacific,  if  such  consolidation  or 
union  were  attempted  under  the  law.  But,  passing 
that  question  without  decision  of  it,  are  they  competing" 
lines  of  railway?  Here  again,  if  we  take  the  separate 
corporation,  the  Montana  Railway  Corapanj-,  and  its 
railroad  line  as  an  independent  one,  and  examine  the 
maps  and  consider  the  section  tfaroug-h  which  the  roads 
run,  we  find  there  could  be  no  substantial  competition 
with  the  Butte,  Anaconda  &  Pacific,  for  the  reason 
that  the  traffic  between  Stuart  and  Anaconda  on  the 
Montana  Railway,  and  that  point  on  the  Butte,  Ana- 
conda &  Pacific  nearest  to  Stuart  and  between  such- 
point  and  Anaconda,  and  between  intermediate  points 
and  Anaconda,  is  entirely  insignificant,  as  there  are  no 
towns  or  freight  stations,  to  furnish  business  sufficient 
to  make  such  competition  along  the  lines  of  the  two 
roads  between  such  paints  and  the  city  of  Anaconda. 
"Whether  lines  of  road  are  competitive  or  not  depends 
upon  the  business  of  the  companies,  the  conduct  of  the 
roads  by  thetr  authorities,  their  channels  of  traffic,  aod 
generally — nearly  always — upon  whether  the  roads 
extend  for  transportation  from  and  to  the  same  pDints 
alongtheir  routes.  Strictly  speaking,  the  line  of  road 
of  the  Montana  Railway  Compioy  consists  of  the  road — 
the  superstructure — over  which  it  operates  its  trains 
in  the  exercise  of  its  franchise,  and  none  other.  From 
an  exact  standpoint  it  is  limited  in  its  railroad  operation 
to  the  few  miles  of  rails  and  other  property  belonging 
to  its  own  corporation,  inasmuch  as  it  neither  controls 
nor  operates  other  roads  by  lease,  ownership,  consoli- 
dation, or  otherwise.  Thus  literally  regarding  the 
situation,  there  could  be  no  competition  between  the 
Montana  Railway  and  the  Butte,  Anaconda  &  Pacific 
lines. 

But  a  majority  of  the  court  prefer  to  adopt  what  we 
think  to  be  a  more  practical  way  of  looking  upon   this 
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branch  of  the  case,  and  to  consider  the  constitution  as 
comprehend!  ngf  by  competing  lines  not  only 
railroads  which  run  between  the  same  two  JSiiwl?.'^*"" 
principal  points  on  their  own  lines,  but  those 
which,  having  one  common  terminus,  yet  are  actually 
coonected  with  other  railroads,  and  which  by  arrange- 
ments with  such  other  railroads  concerning  the  trans- 
portation of  freight  and  passengers,  are  so  related  to 
one  another  in  fact  as  to  give  them  the  opportunity  by 
geographical  situation  to  directly  cut  rates  to  principal 
or  terminal  points.  Railway  Co.  v.  State,  75  Tex.  434-. 
12S.  W.  690.  To  apply  this  by  a  plain  illustration: 
A  merchant  in  Anaconda  buys  his  goods  at  San  Fran- 
cisco. The  goods  are  delivered  in  transit  at  Butte. 
From  that  point  to  Anaconda  the  merchant  has  a  choice 
of  routes,  one  practically  as  direct  as  the  other.  He 
may  ship  over  the  Butte,  Anaconda  &  Pacific  to  Ana- 
conda,'or  over  the  Montana  Union  to  Stuart,  and  thence 
to  Anaconda  via  the  Montana  Railway  route.  They 
are  equally  convenient,  and  in  a  situation  to  underbid 
one  onother  as  to  the  rates  of  transportation.  Espec- 
ially is  this  so  in  the  illustration  given,  for  the  Montana 
Union  and  the  Montana  Railway  Companies  are  both 
under  the  control  of  the  Northern  Pacific,  so  that  the 
trafiic  arrangements  as  well  as  other  conditions  exist 
whereby  the  competition  can  be  vigorous  and  effective. 
Conditions  of  the  fact  made  apparent  by  the  record  and 
plats  before  us  have,  for  the  reasons  given,  led  a  major- 
ity of  the  court  to  conclude  that  by  its  alliance,  with 
the  Northern  Pacific,  and  its  geographical  situation, 
the  Montana  Railway  line  is  a  competing  line  with  the 
Butte,  Anaconda  &  Pacific  between  Butte  and  Anaconda. 
Reverting  to  the  constitution,  we  find  no 
prohibition  against  a  railroad  corporation  ?J"lir*"%JJ,, 
leasing  its  stock,  property,  or  franchise  to  ti». 
any  other  railroad  corporation,  or  having 
under  its  control  a  parallel  or  competing  line,  unless 
a  leasing  is  a  consolidation,  or  unless  there  are  other 
parts  of  section  6  of  article  15  which  should  be  con- 
strued as  prohibiting  such  contracts  of  lease.     Many 
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constitutions,  in  their  provisions  to  guard  against  all 
possible  conting-encies  whereby  competition  between 
railroads  may  be  interfered  with,  do  prohibit  leasing 
or  purchasing,  as  well  as  consolidation;  others,  in  terms 
much  like  ours,  only  prohibit  consolidation.  As  bear- 
ing upon  the  evident  policies  of  several  certain  states 
at  the  dates  of  their  adoption  of  their  respective  con- 
stitutions, provisions  of  organic  laws  as  they  stood  in 
1894  upon  this  subject  may  be  grouped  as  follows:  The 
following  states  provide  that  no  railroad  corporation,  or 
the  lessees,  purchasers,  or  managers  of  any  railroad 
corporation,  shall  consolidate  the  stock,  property,  or 
franchises  of  such  corporation  with,  or  lease  or  purchase 
the  works  or  franchises  of,  or  control,  any  other  rail- 
road corporation  owning  or  having  under  its  control 
a  pirallel  or  competing  line:  Arkansas,  Const.  1874, 
art.  17,  §  4;  Kentucky,  Const.  §  201;  Missouri.  Const. 
1875,  art.  12,  §  17;  Pennsylvania,  Const,  art.  17,  §  4; 
Texas,  Const,  art.  10,  §5.  The  following  states  sub- 
stantially provide  only  that  no  railroad  corporation, 
or  the  lessees  or  managers  thereof,  shall  consolidate 
its  stock,  property,  or  franchises  with  atfy  other  rail- 
road corporation  owning,  or  having  under  its  control, 
a  parallel  or  competing  line:  Colorado,  Const.  1876, 
art.  15,  §5;  Illinois.  Const.  1870, art.  11,  §  11;  Michigan. 
Const.  1850,  art.  19a,  §  2;  Nebraska,  Const.  1875,  art. 
11,  §  3;  Washington,  Const.  1889,  art.  12.  §  16.  The 
constitutions  of  North  Dakota  (Const.  1889.  art.  7.  § 
141)  and  of  Srjutb  Dakota  (Const.  1889.  art.  17. 
§  14)  prohibit  in  identical  language  the  consolida- 
tion of  the  stock,  property,  or  franchises  of  railroads 
owning  parallel  or  competing  lines,  but  especially 
provide  that  "any  attempt  to  evade  the  provisions 
of  this  section  [pertaining  to  consolidation]  by  any 
railroad  corporation  by  lease  or  otherwise,  shall  work 
a  forfeiture  of  its  charter."  There  we  have,  in  effect. 
a  provision  against  leasing  for  a  long  time,  if  not  alto- 
gether. In  West  Virginia,  by  section  11  of  article  11 
of  the  constitution  of  1872,  consolidation  or  obtaining 
the  possession  of  parallel  or  competing  lines  by  lease 
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or  other  contract  is  prohibited  without  the  permission 
of  the  legislature.  The  statutes  (Code  1887,  p.  521,  § 
53)  give  these  rights,  and  provide  the  manner  of  their 
exercise.  In  Wyoming  (Const.  1889.  art.  10,  §  8)  there 
is  simply  a  general  prohibition  against  consolidation 
or  combination  of  corporations  of  any  kind  to  pre- 
vent competition.  No  special  clause  is  found  as  appli- 
cable to  railroads  or  any  other  class  of  corporations. 
In  Georgia  the  constitution  (article  4,  §  2.  par.  4)  de- 
nies to  the  legislature  the  power  to  authorize  any  cor- 
poration to  make  any  contract  with  another  corporation 
"which  may  have  the  effect  or  be  intended  to  have  the 
effect  to  defeat  or  lessen  competition  in  the  respective 
businesses  or  to  encourage  a  monopoly."  In  Utah 
(Const.  1895.  art.  12,  i^  13)  consolidation  is  prohibited 
with  any  other  railroad -"owning  a  competing  line." 
This  utterance  is  the  very  latest  constitutional  provis- 
ion, and  is  noteworthy  as  not  prohibiting  leasing  or 
purchasing,  or  even  consolidation,  of  one  road  with 
another  which  has  under  its  control  a  competing  line 
or  a  parallel  line. 

Comparison  between  these  various  constitutional 
limitations  shows  that  no  one  is  precisely  like  the  pro- 
hibition of  the  Montana  constitution.  Similarity 
exists  in  but  one  principal  respect.  Almost  every 
constitution  imposes  various  limitations  upon  the  power 
of  consolidation,  and  so  general  is  antagonism  to  the 
consolidation  of  competing  railroads  that,  where  the 
constitutions  are  silent,  statutory  enactments  frequently 
prevail  by  which  the  principle  is  affirmatively  estab- 
lished that  there  shall  be  no  consolidation  of  competing 
railroads.  Minnesota,  Gen.  St.  1894,  §  2716;  Ari- 
zona, Rev.  St.  §  318;  New  Hampshire,  Gen.  Laws,  p. 
377,  S  11;  New  York.  Laws  1869.  c.  917.  §  9;  North 
Carolina,  Battle's  Revisal,  p.  751,  §  65;  Wisconsin, 
Rev.  St.  §  1833.  In  Florida  (Rev.  St.  1892,  §  2248), 
parallel  or  competing  roads  may  not  consolidate  except 
by  consent  of  the  railroad  commission.  Other  states, 
by  withholding  the  power  to  consolidate,  prohibit  the 
exercise  of  it.     Conforming  to   this  general   policy, 
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Montana  has  by  no  uncertain  lan^ua^e  alig'ned  herself 
with  her  older  sister  states,  where  experience  has 
demonstrated  that  the  merg-er  of  two  competing'  rail- 
roads into  one  is  apt  to  result  in  stifling^  free  competition, 
and  hence  is  disadvantageous  to  the  well-beingr  of  the 
state.  Sufficient  demonstratioa  of  this  proposition 
consists  in  the  statement  that  great  accumulations  of 
property  in  the  hands  of  any  corporate  power,  likely  to 
hold  on  to  such  accumulations,  are  dangerous  to  pub- 
lic welfare.  The  life  of  an  individual  is  too  limited  to 
render  such  dangers  very  great  where  tremendous 
wealth  is  in  his  hands,  but  a  corporation  seldom  feels 
that  the  bounds  of  human  life,  or  even  of  its  own  char- 
tered existence,  should  too  closely  circumscribe  its  act- 
tions.  Restraints  by  limitations  upon  and  within  their 
grants  of  powers  are  necessary,  lest  they  may  become 
much  too  strong  for  society.  If.  for  instance,  consoli- 
dation were  allowed  with  no  bounds  of  restraint,  a 
railroad's  possessions  might  become  a  colossal  enter- 
prise owning  all  means  of  transportation  within  a  state. 
Without  rivalry  of  railroads,  monopolies  might  grow 
up,  and,  to  bring  the  dangers  of  destroying  competition 
before  us.  that  remarkable  progress  which  this  young 
state  has  made  in  its  healthy  development  could  be 
stayed  by  the  consolidation  or  amalgamation  of  railroad 
corporations  owning  competing  lines.  The  maxim. 
"Competition  is  the  life  of  trade,"  forms  the  base  of 
the  constitutional  prohibition  against  consolidation  of 
rival  railroads,  and  whatever  consolidation  does  include 
within  its  meaning  is  absolutely  illegal  and  void. 
What  is  a  consolidation  of  one  railroad  corporation 
with  another?  Ror.  R.  R.  p.  588,  thus  defines  it  : 
"The  consolidation  of  two  or  more  railroad  corporations 
is  the  permanent  union  of  their  interests,  management, 
and  control,  either  in  the  formation  of  a  new  company 
out  of  the  consolidated  ones,  or  else  by  a  consolidated 
management  of  the  old  ones  unitedly,  whilst  their  dis- 
tinct corporate  entities  still  remain.  It  can  only  be 
brought  about  by  authority  of  law.  A  mere  co-oper- 
ating temporarily  in  the  running  of  lines  and  transact- 
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ing  the  business  of  two  or  more  roads  does  not  amount 
to  a  consolidation  thereof."  The  supreme  court  of 
Alabama,  in  Meyer  v.  Johnston,  64  Ala.  603,  said  i 
'■When  the  riffhts,  franchises,  and  effects  of  two  or 
more  corporations  are,  by  lej^al  authority  and  agree- 
mentof  the  parties,  combined  and  united  into  one  whole, 
and  committed  to  a  sing'le  corporation,  the  stockholders 
of  which  are  composed  of  those  (so  far  as  they  choose  to 
become  such)  of  the  companies  thus  agfreeing-,  this  is 
in  law,  and  according  to  common  understanding,  a  con- 
solidation of  such  companies,  whether  such  sing'le  cor- 
poration, called  the  consolidated  company,  be  a  new 
one  then  created,  or  one  of  the  original  companies,  con- 
tinuing in  existence  with  only  larger  rig^hts,  capacities, 
and  property.  Acceptance  of  this  as  correct  makes  it 
easy  to  understand  that  authority  given  to  consolidate 
'to  such  an  extent,  and  on  such  terms,  as  the  parties 
may  agree  upon  confers  the  power  to  constitute  one  of 
the  original  companies  the  consolidated  company." 
From  the  Alabama  court's  opinion,  Reese  on  Ultra 
Vires{section  142)  hasdeduced  his  text,  from  which  we 
quote:  "The  'consolidation'  of  a  corporation  has  been 
defined  to  be  'a  surrender  of  the  old  charters  by  the 
companies,  the  acceptance  thereof  by  the  legislature, 
and  the  formation  of  a  new  corporation  out  of  such 
portions  of  the  old  as  enter  into  the  new.'  The  more 
modern  understanding  of  a  consolidation,  however, 
might  be  better  stated  by  saying-  that  when  the  rights, 
franchises,  and  effects  of  two  or  more  corporations  are 
by  legal  authority  and  agreement  of  the  parties  com- 
bined and  united  into  one  whole,  and  committed  to  a 
single  corporation,  the  stockholders  of  which  are 
composed  of  those  of  the  companies  thus  agreeing, 
this  is  in  law  a  consolidation,  whether  the  consolidated 
company  be  a  new  one  then  created  or  one  of  the  origi- 
nal companies  continuing  in  existence  with  only  larger 
rights,  capacity,  and  property.  'Amalgamation'  has 
been  declared  to  be  when  the  existing  companies 
agree  to  abandon  their  respective  articles  of  association 
and  regulation,  and  to  register  themselves  under  new 
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articles  as  one  body.  This  would  be  a  uew  company 
formed  by  the  coalition  or  amalgamation  of  the  compa- 
nies previously  existing.  The  expression  'amalgama- 
tion,' however,  is  of  Gnglish  origin,  has  never  appealed 
to  the  judicial  sense  of  this  country,  and  is  seldom  used 
to  designate  the  union  of  two  or  more  corporations; 
the  word  'consolidation'  being  the  term  in  common  use." 
In  Mackintosh  v.  Railroad  Co.,  34-  Fed.  582,  the  court, 
recognizing  a  difference  between  -a  purchase  and  a 
consolidation,  observed:  "Under  the  general  railroad 
law,  companies  are  allowed  to  consolidate  when  they 
form  continuous  or  connecting  lines.  This  contemplates 
the  formation  of  a  new  corporation,  and  requires  the 
consent  of  the  majority  of  the  stockholders  in  each 
company.  This  statute,  however,  does  not  cover  this 
case.  This  is  not  to  be  a  consolidation,  but  a  purchase 
of  the  latter  company's  stock,  property,  and  franchises, 
and  to  use  the  same  as  part  and  parcel  of  the  purchas- 
ing company,  and  then  to  bring  the  acquisition  within 
the  operation  of  its  own  charter.  The  consolidation 
statute  does  not  authorize  one  company  thus  to  acquire 
and  absorb  another."  Blliott  on  Railroads  (section 
335)  says;  "Ordinarily  the  effect  of  a  consolidation  is 
to  dissolve  the  old  companies  and  form  a  new  one; 
but  this  result  does  not  always  follow,  for  it  depends 
largely  upon  the  terms  of  the  consolidation,  and  the  leg- 
islative intent  as  manifested  in  the  statute  under  which 
the  consolidation  takes  place;  and  the  constituent  com- 
panies usually  have  at  least  a  qualified  existence  for 
the  purpose  of  winding  up  their  afEairs  and  preserving 
the  rights  of  their  creditors.  The  term  'consolidation' 
is  an  elastic  one,  and  may  include  a  union  of  two  or 
more  corporations  into  a  new  one  with  a  different  name, 
with  or  without  extinguishing  the  constituent  corpora- 
tions, or  the  merger  of  two  or  more  corporations  into 
another  existing  corporation  under  the  name  of  the 
latter.  There  is,  as  we  have  already  said,  a  distinct- 
ion between  these  modes  of  consolidation.  In  the  latter 
case,  if  the  merger  is  complete,  it  is  evident  that  the 
one  corporation  is  extinguished,  unless  kept  alive  for 
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certain  purposes,  while  it  is  equally  clear  that  the 
other,  in  which  it  is  merg-ed,  is  not  dissolved.  In 
other  words,  the  legislative  intention  in  such  a  case 
would  seem  to  be  to  unite  the  two  companies  under 
the  old  charter  of  one  of  them,  while  statutes  author- 
izing; the  consolidation  of  two  or  more  corporations  in 
the  ordinary  way  are  generally  construed  as  authoriz- 
iog-  the  formation  o£  a  new  and  distinct  corporation, 
thus  extinguishing"  all  the  constituent  companies  unless 
acootrary  intention  is  manifest,"  Further  citations 
from  the  great  number  of  cases  that  we  have  studied 
would  be  superfluous,  for  they  are  practically  uniform 
in  defining  a  consolidation  of  corporations  to 
be  a  merg^er,  a  union,  or  amalagamation,  by  irtSt^!""" 
which  the  stock  of  the  two  corporations  is 
made  one,  by  which  their  property  and  franchises  are 
combined  into  one,  by  which  their  powers  become  the 
powers  of  one,  by  which  their  names  are  merged  into 
one,  and  by  which  the  identity  of  two  practically,  if 
not  actually,  runs  into  one. 

Section  911  of  the  Civil  Code  of  Montana  is  not 
merely  a  legislative  declaration  of  the  manner  of  con- 
solidation, but  serves  as  a  deflnition  as  well.  It  speci- 
ally provides  how  two  railroad  corporations  may  be- 
come one  by  any  name  adopted,  how  their  shares  may 
be  retired  or  exchanged  for  the  capital  stock  of  the 
resultant  corporation,  how  the  corporation  formed  by 
the  consolidation  shall  succeed  to  the  rights,  powers, 
privileges,  franchises,  immunities,  and  property  pos- 
sessed by  the  corporations  so  consolidated,  etc.  Ordi- 
narily no  idea  of  a  lease  would  ever  enter  into  any  ex- 
planation of  what  constituted  a  consolidation,  unless 
such  contract  of  lease  was  for  so  long  a  period  of  time, 
or  by  its  terms  was  such  as  to  make  it  a  practical  mer- 
ger of  one  corporation  into  another.  Lease  does  not 
imply  consolidation,  nor  consolidation  lease.  The 
power  to  consolidate,  as  has  been  seen,  is  a  power  to 
make  two  corporations  one  ;  the  power  to  lease  carries 
with  it  no  power  to  pass  any  thing  except  the  right  to 
«ae  the  property  leased.     In  the  lease  under  cousidera- 
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tion  there  is  no  merger  of  ownership,  no  communion 
of  interest,  no  distribution  of  receipts  based  upon  a 
conting'ent  measure  of  profits,  no  common  ownership 
of  shares  of  stock,  no  joint  management,  and  no  yield- 
ing Hp  of  an  independent  corporate  existence  by  the 
lessor  to  the  lessee.  As  was  said  in  State  v.  Vander- 
bilt,  37  Ohio  St.  590  :  "Power  to  lease  does  not  imply 
the  power  to  consolidate,  nor  power  to  consolidate  the 
power  to  lease.  They  are  distinct  and  independent 
powers.  Nothing  passes  under  the  lease  except 
the  right  to  the  use.  The  lessor  retains  its  exist- 
ence, and  its  right  to  consolidate  with  connecting 
lines.  There  can  be  no  consolidation  except  as  to  con- 
necting lines.  These  connecting  lines  belong  to  the 
lessor  companies,  but  these  have  not  entered  into  the 
consolidation."  In  Mills  ;■.  Railroad  Co.,  41  N.  J.  Eq. 
1,  2  Atl.  453,  a  question  arose  involving  the  power  to 
lease  under  a  power  to  consolidate.  Chancellor  Run- 
yon,  for  the  court,  expressly  held  that  power  to  con- 
solidate did  not  involve  authority  to  lease,  and  did  not 
enlarge  an  authority  to  convey  lauds,  etc.,  conferred 
by  a  charter  to  a  railroad  company.  The  reasoning  of 
that  case  was  that  a  power  to  consolidate  is  to  take  in 
a  partner,  or  to  go  in  as  a  partner,  while  power  to  lease 
is  power  to  dispose  of  the  whole  concern  to  a  stranger. 
"In  a  consolidation,"  say  the  court,  "the  stockholders 
of  the  respective  companies  still  retain,  to  a  certain 
extent,  control  of  their  corporate  property,  but  by  a 
lease  the  stockholders  of  the  leasing  company  part 
with  the  control  of  their  corporate  property,  and  hand 
it  over  to  the  others,  and  abandon  their  enterprise." 
We  cannot  approve  altogether  of  the  reasoning  of  the 
chancellor,  except  as  it  was  applicable  to  the  facts  of 
that  case,  which  involved  a  radroad  lease  of  999  years. 
We  are  of  the  opinion  that  a  lease,  fair  in  its  terms,  for 
10  years,  in  no  manner  involves  an  abandonment  of  a 
railroad  enterprise,  or  is  in  fact  more  than  a  temporary 
parting  with  the  control  of  the  lessor's  corporate  prop- 
erty. Reservations  in  this  lease  of  the  Montana  Rail- 
way Company  to  the  Butte,  Anaconda  &  Pacific  give  the 
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lessor  corporation  right  to  repossess  itself  of  its  property, 
and  to  oust  the  lessee,  and  terminate  the  lease^  in  the 
event  of  certain  violations  of  the  covenants  of  the  con- 
tract. There  is  nothing  contained  in  its  provisions 
from  which  an  abandonment  can  be  inferred.  The 
case  cited  is  none  the  less  a  strong-  support  of  the  view 
that  the  prohibition  against  a  power  to  consolidate  does 
not  include  a  prohibition  of  a  power  to  lease  when  the 
leg-islature  has  clearly  authorized  such  latter  power  ; 
for,  if  a  lease  of  999  years  is  not  a  consolidation,  a  for- 
tiori k  lease  of  10  years  is  not. 

Distinction  has  also  been  made  between  union  and 
consolidation  and  purchasing  by  one  railroad  corpora- 
ration  of  another's  property  and  franchises.  By  the 
railroad  law  of  New  Jersey  power  was  given  to  rail- 
road companies  to  lease  their  roads  to  any  other  corpo- 
ration, or  to  unite  and  consolidate.  But  the  court  held, 
iaElkinst'.  Railroad  Co.,  36  N.  J.  Eq.  5,  that  there 
could  be  no  purchase  of  a  rival  railroad  under  a  power 
of  consolidation,  as  the  powers  given  did  not  authorize 
it.  In  Gere  I*.  Railroad  Co.,  19  Abb.  N.  C.  193,  we 
have  an  adjudication  of  this  important  question  directly 
in  point.  The  case  is  of  high  authority  because  of  the 
list  of  eminent  counsel  who  presented  it  to  the  court. 
Gere  and  others  brought  an  action  on  their  own  behalf 
and  in  behalf  of  all  other  stockholders  of  the  New 
York  Central  &  Hudson  River  Railroad  Company 
against  that  corporation  and  the  New  York,  West 
Shore  &  Buffalo  Railroad  Company  and  certain  firms 
to  restrain  the  consummation  of  a  lease  between  the  rail- 
road companies.  The  West  Shore  &  Buffalo  Company 
was  a  .competing  road  in  all  respects  for  its  entire 
length.  It  attempted  to  lease  its  road,  property,  and 
franchises  to  the  New  York  Central  Company  for  the 
term  of  475  years.  The  rental  consideration  was  a 
guaranty  of  payment  of  the  principal  and  interest  of 
certain  bonds  of  the  West  Shore  road.  The  statute  of 
New  York  authorized  any  railroad  corporation  to  con- 
tract with  anj'  other  railroad  corporation  for  the  use  nf 
their  respective  roads,  and  thereafter  gave  the.  use  of 
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the  leased  railroad  In  such  maimer  as  mig-ht  be  described 
m  the  contract.  The  statute  then  contained  these 
words :  But  nothingf  in  this  act  contained  shall 
authorize  the  road  of  any  railroad  corporation  to  be 
used  by  any  other  railroad  corporation  in  a  man- 
ner inconsistent  with  the  provisions  of  the  charter  of 
the  corporation  whose  railroad  is  to  be  used  under  such 
contract."  Laws  1839,  c.  218.  By  Laws  1869,  c.  917. 
§  9,  railroad  corporations  were  also  authorized  to 
consolidate  and  merg-e  their  capital  stock,  franchises, 
and  property  with  the  capital  stock,  franchises,  and 
property  of  any  other  railroad,  etc. ;  and  it  was  further 
provided  that  "no  companies  or  corporations  of  this  state 
whose  railroads  run  on  parallel  or  competing- lines  shall 
be  authorized  by  this  act  to  merg-e  or  consolidate." 
The  court  throug-h  Kennedy,  J.  first  disposed  of  the 
question  of  power  to  lease  by  holdinjj  that  it  existed 
under  the  statutes  referred  to, and  then  discussed  the  pro- 
hibitory section  above  quoted  in  the  following-  lau^uasre: 
"  The  leasingr  of  one  railroad  by  another,  whether  for 
a  longer  or  shorter  period,  is  not  a  merger  or  consoli- 
dation. The  term  'lease'  implies  the  continued  ex- 
istence of  the  corporation,  the  lessor,  with  all  its 
powers  and  functions,  and  all  the  rights  incident 
to  its  creation;  and  it  would  be  a  gross  misapplication 
of  terms  to  hold  that  a  leasing  or  contract  for  use 
by  one  railroad  to  another  is  a  merger  or  consoli- 
dation of  the  two  roads.  I  am  therefore  forced  to  the 
position  that  it— the  West  Shore  road — ^has  the 
authority  to  execute  the  lease,  and  the  New  York 
Central  has  the  power  and  right  to  receive  the  same. 
and  to  pay  rental  for  the  use  thereof;  and  because  said 
roads  are  competing  roads,  there  being  no  statutory 
inhibition  upon  that  ground,  it  is  not  a  reason  why  a 
lease  may  not  be  executed  by  the  one  and  accepted  \>y 
the  other.  Upon  the  assumption  that  the  legislature 
has  authorized  a  lease  between  two  roads  situated  as 
these  two  roads  are,  the  question  of  public  policy  does 
not  enter  into  a  consideration  of  the  questions  involved 
here.     If  the  power  has  been  granted  by  the  legislature. 
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^lthou)3fh  it  may  be  deemed  unwise,  and  in  tbis  instance 
dangerous  in  its  execution,  the  remedy  will  be  found  in 
another  department  of  the  government,  and  is  not 
lodsred  in  the  judiciary.  Several  statutes  recogfnize 
the  rifjht,  power,  and  authority  of  the  lessee  of  a  rail- 
road to  receive  by  transfer  from  the  lessor  or  other  or 
others  owning^  the  same  the  capital  stock  in  the  leased 
road.  Laws  1855,  c.  302;  Laws  1867.  c.  254;  Laws 
1883,  c.  383."  Thompson  on  Corprtrations  (volume  5, 
S  5891)  approves  of  the  doctrine  of  Gere  v.  Railroad 
Co.,  supra,  and  says  that  "a  statute  prohibiting'  rail- 
road corporations  whose  roads  run  on  parallel  or  com- 
peting: lines  from  mer^injf  or  consolidating  does  not 
prohibit  one  such  corporation  from  leasing- its  road  to 
another." 

As  against  the  ripht  to  contract  by  lease,  the  learned 
attorney  g-eneral  relies  upon  the  case  of  State  v.  Rail- 
road Co.,  24Neb.  143,  38N.  W.  43.  There  the  question 
arose  of  the  power  of  two  lines  of  railway  to  consoli- 
date, when,  after  they  were  consolidated,  they  would 
form  a  continuous  line  without  break  of  gau^e  or  inter- 
ruption. It  was  held  that  the  Atchison  &  Nebraska 
Railway  extending  from  Atchison,  Kan.,  to  Lincoln, 
Neb.,  and  leased  to  the  Burlington  &  Missouri  River 
Railroad,  did  not  form  a  continuous  line  with  the  Bur- 
lington &  Missouri,  and  that  the  case  was  not  within 
the  provision  of  the  statute  authorizing  the  making  of 
a  lease  where  the  roads  of  the  lessee  and  lessor  will 
form  a  continuous  line,  and  that  the  leaj^e  was,  there- 
fore, unauthorized.  After  deciding  this  question,  the 
court,  through  Maxwell.  C.  J,,  proceeded  obiter  to 
fortify  its  decision  upon  the  further  ground  that  the 
lease  was,  in  effect,  prohibited  by  the  constitutional 
provision  against  consolidating  railroad  corporations 
owning  parallel  or  competing  lines.  "The  word  'con- 
solidate,' "  said  the  chief  justice,  "is  here  used  in  the 
sense  of  'join' or  'unite.'  The  constitution  aimed  at 
practical  results.  *  *  •  The  law  cannot  be  evaded, 
therefore,  by  substituting  a  lease  for  a  deed  of  convey- 
ance."    The  court  regarded  the  lease  in  that  case  as 
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within  the  iabibition  of  the  constitution.  The  decision 
of  the  Nebraska  case  was  based,  however,  upon  a  con- 
struction placed  upon  an  attempt  by  one  railroad  to 
lease  another  competing-  road  for  a  period  of  999  years, 
and  what  we  have  said  heretofore  in  relation  to  the  proper 
limitations  to  be  put  upon  the  lang^uag-e  of  Chan- 
cellor RuNYON  in  the  New  Jersey  case  is  applica- 
ble to  the  Nebraska  decision  also.  A  lease  for  9*)9 
years  may  be  properly  refjarded  as  a  joinder  or  consoli- 
dation of  two  competing-  railroads  ;  it  may  be  such  a 
lease  practically  involves  the  consolidation  and  control 
of  parallel  or  competing-  roads,  and  necessarily,  in 
effect;  operates  as  a  surrender  of  corporate  franchises 
by  the  lessor  corporation.  This  point  was  emphasized 
in  the  opinion.  But  conceding-,  for  the  sake  of  arg-u- 
ment,  that  the  Nebraska  decision  is  directly  in  point, 
its  force  and  effect  are  very  much  weakened  by  the 
subsequent  decision  by  the  same  court  in  the  same  case, 
reported  in  State  v.  Railroad  Co.,  38  Neb.  437,  57  N. 
W.  20.  After  the  first  decision,  in  1888,  by  Chief 
Justice  Maxwell,  and  after  it  had  been  held  that 
the  lease  of  respondent  to  the  Burling-ton  &  Missouri 
River  Railroad  Company  should  be  declared  void,  upon 
a  demurrer,  respondent  answered  and  negatived  all  the 
allegations  of  infring-ement  of  the  provisions  of  the  stat- 
utes and  constitution  of  the  state  of  Nebraska.  The 
referee  afterwards  decided  that  the  roads  were  not 
competinpr  roads  within  the  meaningof  the  constitution, 
and  that,  therefore,  the  lease  was  valid.  The  court 
sustained  the  lease  by  a  brief  opinion.  Chief  Justice 
Maxwell,  who  had  written  the  opinion  of  the  court 
at  the  former  hearing^,  dissented,  principally  upon  the 
ground  that  the  roads  were  competing-  roads,  and  that 
the  lease  was  a  violation  of  the  constitutional  provision. 
His  construction  of  the  majority  opinion  is  that  it  con- 
tains an  admission  that  the  defendant  is  a  competing- 
line  at  the  most  important  point  on  the  roads,  and  upon 
this  admission  he  says  there  is  no  power  to  declare 
such  consolidation  not  prohibited  by  the  constitution. 
The  case  stands,  therefore,  as  practically  overruled  by 
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this  later  decision,  for  there  is  no  escaping  the  conclu- 
sion made  plain  by  Judge  Maxwell  that  the  court 
has  receded  from  its  former  doctriDe, 

Pearsall  v.  Railroad  Co.,  161  U.  S.  646.  16  Sup.  Ct. 
705,  also  cited  by  the  attorney  greneral,  iavolved  a  pro- 
posed arrang^emeat  between  the  Great  Northern  and 
Northern  Pacific  Railway  corporations,  by  which  there 
was  to  be  an  organization  of  a  new  corporation,  which 
should  issue  its  bonds,  payment  of  which  was  to  be 
guarantied  by  the  Great  Northern,  part  of  the  capital 
stock  to  be  transferred  to  the  shareholders  of  the  Great 
Northern ;  and  a  traffic  contract  was  to  be  en- 
tered into  by  which  the  common  t^arninj^s  were  to  be 
divided,  and  traf&c  was  to  be  exchang^ed.  T^e  statutes 
of  Minnesota  forbid  railroad  corporations  to  consolidate 
with,  lease,  or  purchase,  or  in  any  way  to  become 
owner  of  or  control,  any  other  railroad  corporation,  or 
any  stock,  franchises,  rig-hts,  or  property  thereof, 
which  owns  or  controls  a  parallel  or  competing-  line. 
The  case  was  decided  upon  the  theory  that  thearranfje- 
ment  was  a  consolidation  of  two  competing-  corporations. 
The  ag-reemeut  between  them  was  reg3.rded  as  noth- 
ing- less  than  a  purchase  of  a  controlling-  interest,  and 
as  practically  contemplating-  the  absolute  control  of 
the  Northern  Pacific  by  the  reorg-anized  corporation. 
The  "ultimate  amalgamation"  seemed  apparent  to  the 
court,  and  the  statute  was  held  applicable  to  prevent 
such  an  amalgamation.  The  decision  affirms  our  views 
upon  the  question  of  consolidation,  but,  considering 
the  statute  of  Minnesota,  it  has  little  or  no  bearing 
upon  the  questions  involved  in  this  case. 

We  are  not  unmindful  of  the  spirit  which  per- 
vades the  more  modern  constitutions  against  arrange- 
ments between  competing  lines  of  railroad  which 
may  result  in  monopolies  of  traffic,  and  we  are 
not  disposed  to  yield  at  all  in  that  rigidity  of  inter- 
pretation which  we  believe  must- be  placed  upon  the 
prohibition  of  the  tonstjtution  against  consolidation  of 
such  roads.  On  the  other  hand,  there  are  certain 
fundamental  principles  of  construction  by  which  courts 
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must  be  guided  in  correctly  ascertaitiinff  the  intent  of 
a  written  constitution.  Judges  are  not  at  liberty  to 
declare  an  act  of  the  legislature  void  because,  "in  their 
opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade 
the  constitution,  but  not  expressed  in  words."  Cooley, 
Const.  Lim,  p.  204.  The  framers  of  the  constitution 
are  presumed  to  have  employed  language  with  sufficient 
precision  to  convey  the  intentof  the  instrument  framed. 
And  when  they  only  prohibited  consolidation  of  com- 
peting railway  lines,  we  understand  the  word  to  have 
been  used  in  its  natural  sense,  and  that  the  constitution 
intended  what  it  says;  that  is,  forbids  what  it  has 
forbidden.  Nor  does  an  apparent  impolicy  of  a  statute 
authorize  a  court  to  declare  it  void.  "When  the  fund- 
amental law'  has  not  limited,  either  in  terms  or  by 
necessary  implication.thegeneral  powers  conferred  upon 
the  legislature,  wecannotdeclare  the  limitation  under  the 
notion  of  having  discovered  something  in  the  spirit  of 
the  constitution  which  is  not  even  mentioned  in  the 
instrument."  People  v.  Fisher,  24  Wend.  215.  There 
is  a  conclusive  presumption ,_  when  a  state  law  is  attacked 
upon  the  ground  that  it  is  void,  that  it  is  valid  unless 
the  constitution  of  the  state  prohibits  it.  Before  it  can 
be  set  aside  as  invalid,  we  must  find  that  "limitations 
have  been  imposed  upon  the  complete  power  which  the 
legislative  department  of  the  state  has  vested  in  its 
creation. ' '  Cooley,  Const.  Lim.  p.  206.  It  is  therefore 
upon  these  principles  that  we  have  patiently  and 
deliberately  considered  this  case.  What  exigencies 
may  have  arisen  which  deterred  the  framers  of  the 
constitution  from  prohibiting  reasonable  leases  by  one 
railroad  of  another,  even  though  they  be  of  competing 
lines,  it  is  not  for  us  to  say.  In  Montana,  as  in  many 
other  states,  the  question  of  authority  for  leasing  rail- 
roads has  been  left  to  the  legislature,  which  has  in  turn 
exercised  its  power.  The  courts  cannot  determine  a 
policy  unless  it  is  fairly  to  be  inferred  from  the  language 
used.  It  may  have  been  the  belief  that  excessive 
restrictions,  such  as  the  denial  altogether  of  the  power 
to  lease,  were  unwise,  and  likely  to  result  in  greater 
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barm  than  gfood;  or  it  may  have  been  the  security  felt 
by  knowledge  of  the  fact  that  by  section  5  of  the  same 
article  of  the  constitution,  which  prohibited  consolida- 
tion, all  railroads  are  deemed  subject  to  legislative 
control,  and  subject  to  tbe  power  of  the  legislature  to 
regulate  and  control  by  law  the  rates  of  transportation 
of  passengers  and  freight  by  such  companies  as  com- 
mon carriers  from  one  point  to  another  in  the  state. 
Safety  against  extortion  is  always  guarantied  by  this- 
section;  and  if  the  two  corporations,  parties  to  this 
contract  of  lease  under  consideration,  should  attempt 
to  charge  excessive  rates,  the  power  is  in  the  legislature 
to  protect  the  people.  In  the  particular  lease  before  us, 
provision  is  made  by  covenant  against  increased  rates. 
In  conclusion,  it  is  our  mature  judgment  that,  while 
the  constitutional  section  quoted  absolutely  prohibits 
consolidation,  whether  it  be  direct  or  indirect,  still  the 
difference  between  a  lease  and  consolidation  is  too  plain 
to  allow  any  interpretation  being  put  upon  the  consti- 
tutional section  quoted,  whereby  the  power  to  lease  is 
denied  by  the  prohibition  against  consolidation. 

It  is  unnecessary  to  dwell  upon  the   latter  clause   of 

'^^ction   6  of  article   15  of  the  constitution,   heretofore 

quoted,    by  which  one  railroad  shall  not  unite  its  busi- 

°tss,    etc.,  with  the  business  of  another  railroad,  as 

!pff  are  all  of  the  opinion  that  it  cannot  be  applied  at  all 

J.  ^/i  e  case  before  us,  but  pertains  to differentconditions. 

>r>f«e    petition  is  dented.     Petition  denied. 

t*E;MBERTON,  C.  J.,  and  Pigott,  J.,  concur. 


Competing  Lines^Whether  Constitutional  Prohibition  against 
Consolidation  Prevents  Leasing.— The  lease  of  a  competing  road 
noulja  mot  be  void  as  a  violation  of  New  York  Act  of  1869,  ch.  917, 
pro-vi<3iog.  generally  fortiie  consolidation  of  railroads,  but  prohibit- 
'°S!  *t  as  to  parallel  or  competing  roads.  Wallace  r'.  Long  Island 
"■^o-,  12  Hun  (N.  Y.)  460. 

th  York  Act  of  1869,  ch.  917.  S  9,  entitled   "An  act  authoriBing: 

*  consolidation  of  certain  railroad  companies,  Ijut  prohibiting  the 

coQHoli^tioii  of  such  roads  as  are  parallel  or  competing,  does  not 
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preveat  one  road  from  leasing  another,  as  a  lease  is  not  a  merger 
or  consolidation.  Gere  v.  New  York  C.  4  H.  R.  R.  Co.,  19  Abb.  N. 
Gas.  (N.  Y.)   193. 

Contra.— In  State  v.  Atchison,  etc.R,  Co.,  34  Neb.  164,  8  Am.  St. 
Rep.  164,  the  court,  in  reg'ard  to  article  11.  S  3,  of  the  Constitution, 
which  provides  that  no  railroad  or  express  company  shall  "coosoli- 
date,"  etc.,  stock,  franchises,  or  earnin(fs  in  whole  or  in  part  with 
any  other  company  owning  a  parallel  or  competing-  line,  said; 
"This  ia  an  absolute  prohibition  against  a  railroad  corporation  con- 
solidating its  stock,  property,  franchises,  or  earnings,  in  whole  or 
in  part,  with  any  other  railroad  corporation  owning  a  parallel  or 
competinff  line.  The  word  'consolidate'  is  here  used  in  the  »ease 
of  join,  or  unite.  The  constitutional  convention  aimed  at  practical 
results.  The  character  of  the  title  of  the  parties  operating  a  rail- 
way is  of  but  little  moment  to  the  general  public,  while  the  require- 
ment that  different  roads  shall  contiaoe  to  be  conipeting  lines,  as 
when  they  were  constructed,  is  of  the  utmost  importance  to  all. 
The  law  cannot  be  evaded,  therefore,  by  substituting  a  lease  for  a 
deed  of  conveyance." 

And  in  Manchester,  etc.,  R.  Co.  v.  Concord  R.  Co.,  66  N.  H.  100. 
wherein  it  was  objected  that  a  lease  was  within  a  statutory  prohibi- 
tion against  consolidation,  the  court  said:  "The  purpose  of  the 
legislature  was  to  make  the  act  in  question  an  effective  instrument- 
ality against  the  consolidation  of  competing  roads  through  contracts 
or  arrangements  between  them  by  means  of  which  competition  is 
removed."  See  also  Currier  v.  Concord  R.  Corp.,  48  N.  H.  325;  Mia- 
•onri  Pac,  R.  Co.  v.  Owens,  1  Tex.  App.  CLv.  Caa.,  g  384. 


Louisville,  N.  A.  &  C.  Ry.  Co. 


(Supreme  Court  of  Indiana,  June  ij,  iSgS.) 

Injury  to  Employee — Collisions — Extra  Trains — Rules. — Where  a 
division  superintendent  in  sending  out  an  extra  train  fails  to  com- 
ply with  its  rules  applicable  to  the  circumstances  requiring  those  in 
charge  to  be  notified  to  look  out  for  anjl  protect  the  train  from  a 
work  train,  which  has  been  merely  ordered  to  protect  itself  against 
all  trains,  and  a  collision  occurs  between  such  trains,  the  superin- 
tendent's failure  to  comply  with  such  rules  is  the  proximate  cause  of 
the  collision,  even   if  the   work  train  was  being  run  in  an  ordinary- 


Same. — The  fact  that  the  engineer  had  received  a  verbal  order 
from  the  operator  in  regard  to  the  running  of  the  extra  train  was  an 
immaterial  circumstance,  the  rules  of  the  company  having  required 
that  all  orders  should  be  in  the  name  of  the  superintendent,  and  in 

writing. 
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Vice  Principals.— A  division  superintendent  in  whose  name  all  or- 
ders in  re^'ard  to  the  movements  of  trains  over  his  division  are 
issued  IM  a  vice-principal. 

Same— Same.— Where  an  act  of  the  train  dispatcher  is  given  by 
the  company's  rules  all  the  effect  of  an  act  of  its  division  superin- 
tendent, the  company  is  responsible  therefor  in  the  same  degree  as 
for  an  act  of  such  superintendent. 

Same — Train  Dispatchers.*-~A  train  dispatcher  trho^controls  and 
directs  the  movements  of  trains  is  not  a  fellow-servaat  of  trainmen, 
but  a  vice-principal. 

AssiRnmenta  of  Error. — Error  in  overruling-ademurrer  is  not  avail- 
able on  appeal,  unless  the  demurrer  is  desig-nated  and  set  forth  in 
the  record. 

Appeal  by  defendant  from  Carroll  county  circuit 
court.     Afflrmed. 

E.  C.  Field,  W.  S.  Kinnan,  and  Pollard  &  Pollard, 
for  appellant. 

John  H.  Gould,  M.  A.  Ryan,  and  Jas.  A.  Sims, 
for  appellee. 

McCabe.  J.  The  appellee,  as  administrator  of  one 
Aaron  Heck,  deceased,  sued  the  appellant  to  recover 
damages  under  the  statute  for  injuries  resulting*  in  the 
death  of  said  deceased,  as  is  allej^ed,  by  the  i™.iuui 
negligence  of  the  appellant.  Atrial  of  the 
issues  made  resulted  in  a  special  verdict,  upon  which 
the  court  rendered  judgment  for  the  plaintiff.  The 
errors  assigned,  and  not  waived,  call  in  question  the 
sufficiency  of  the  complaint,  the  action  of  the  circuit 
court  in  overruling  demurrers  to  each  paragraph  of  the 
complaint,  and  in  overruling  appellant's  motion  for  a 
new  trial,  and  for  judgment  in  its  favor  on  the  special 
verdict.  The  substance  of  so  much  of  the  special 
verdict  as  is  material  is  as  follows:  The  defendant,  on 
and  before  July  6,  1891,  was.  and  still  is,  a  railroad 
corporation,  owning  and  operating  a  railroad  in  this 
state,  part  of  which  is  situated  between  and  extends 
from  the  city  of  Lafayette,  Tippecanoe  county,  and 
passing  through  Blooraington,  Monroe  county,  both 
in  Indiana.  That  about  seven  miles  south  of  Lafay- 
ette there  was  at  that  time,  and  still  is,   a  point  called 

*See  notes  at  end  of  case. 
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"Taylor's  Station."  where  there  was  no  telefftaph  or 
freight  office;  but  there  was  a  side  track  or  switch,  not 
beinjj  a  regular  station  for  regular  trains  on  said  road. 
That  about  12%  miles  south  of  Lafayette  there  then 
was,  and  still  is,  a  station  called  "Romney,"  at  which 
there  was  a  side  track  and  telegraph  office.  That  a 
place  called  "Raubs,"  10  miles,  and  a  place  called 
"Gravellotte,"  5}4  miles  south  of  Lafayette,  were 
flag  stations,  with  a  side  track  at  each,  but  no  telegraph 
office,  and  that  there  was  no  telegraph  office  between 
Romney  and  Lafayette.  That,  on  said  day,  the  deced- 
dent,  Aaron  Heck,  was,  and  for  two  years  prior  thereto 
had  been,  in  the  employ  of  defendant  in  the  capacity 
of  fireman  on  a  pile  driver,  that  being-  his  avocation, 
the  engineer  thereof  being  one  R.  G.  Fletcher.  That 
said  pile  driver  was  composed  of  a  fire  engine,  boiler, 
and  other  machinery  resting  on  a  flat  car,  was  used  for 
driving  timbers  into  the  ground  in  the  ronstructioa 
and  repair  of  bridges  on  said  railroad.  That  said  pile- 
driver  car,  with  such  other  cars  as  were  necessary, 
were  taken  from  point  to  point  over  said  railroad,  as 
ordered  by  defendant,  by  a  locomotive  and  tender,  and 
the  whole  was  called  a  "work  train,"  and  the  same 
was  not  operated  on  schedule  time,  but  was  always  an 
extra,  moving  under  special  orders.  On  said  day  such 
work  train  was  moved  and  propelled  by  engine  No,  69, 
with  one  D,  W.  Myers  as  engineer,  a  fireman,  and  two 
brakemen,  and  S,  C.  Firth  was  conductor  of  said 
work  train;  and  the  said  decedent  and  said  Fletcher  had 
no  control  or  management  of  said  work  train.  That, 
on  and  before  said  day.  said  railroad,  for  the  purposes  of 
its  operation,  was  divided  by  defendant  into  two  di- 
visions, called  the  First  and  Second  divisions,  the  First 
division  consisting  of  that  part  between  Lafayette  and 
Michigan  City,  and  between  Indianapolis  and  Chicago. 
The  Second  division  consisted  of  that  part  lying  between 
Lafayette  and  New  Albany,  each  division  being  in 
charge  of  a  controlling  officer  of  the  defendant,  called 
"division  superintendent,"  who  represents  the  de- 
fendant company.     There  were  subordinate  employees 
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of  the  defendant,  all  of  whom  were  subject  to  the  or- 
ders and  control  of  the  division  superintendent.  On 
and  before  said  day,  one  James  B.  Safford  was 
superintendent,  and  in  charge  of  said  Second  division, 
and  had  his  office  in  Lafayette.  That  said  Safford, 
as  such  superintendent,  had  authority  from  de- 
fendant for  making  up  and  sending  out  trains  over 
said  Second  division,  and  in  that  regard  his  authority 
was  superior  to  that  of  any  other  of  the  employees  of 
the  defendant;  and  on  that  day  he  represented  all  move- 
ments of  trains  of  said  defendant  company  on  said  Sec- 
ond division.  That,  on  that  morning,  said  work  train 
was  made  up  at  Lafayette  under  the  orders  of  said 
James  B.  Safford,  as  superintendent  of  said  Second 
division,  consisting  of  a  locomotive,  tender,  a  flat  car, 
said  pile-driver  car,  and  a  caboose,  and  was  ordered  by 
said  superintendent  to  work  during  that  day,  from  7 
o'clock  in  the  morning  until  6  o'clock  in  the  afternoon 
between  said  Lafayette  and  said  Romney.  By  usage 
and  by  the  rules  of  the  defendant,  orders  for  the  move- 
ments of  all  trains  were  issued  to  the  conductor  and  en- 
gineer of  each  train.  On  said  day,  said  work  train  was 
known  and  designated  as  "EngineNo.  69"  ;  being  an 
extra  train,  and  the  order  issued  by  said  superintendent 
to  the  conductor  and  eng;ineer  of  said  work  train  on  the 
morning  of  said  day  was  as  follows  :  -'Supt.  Office, 
Bloomingtoo,  July  6th.  1891.  For  Lafayette  to  C.  &  E. 
of  engine  69.  Engine  69  will  work  extra  to-day,  from  7 
o'clock  a.  m.  until  6  o'clock  p.  m.,  between  Lafayette 
and  Romney.  protecting  itself  against  all  trains.  J.  B. 
S."  That  by  said  order  said  work  train  was  directed 
to  leave  Lafayette  at  7  a.  m.  of  said  day,  and  be  back 
to  said  city  by  6  o'clock  that  evening.  That  between 
Lafayette  and  Romney  said  railroad  was  a  single  track, 
except  at  the  way  stations  before  mentioned,  where 
there  are  side  or  passing  tracks.  Said  work  train 
left  Lafayette  at  7  a.  m .  of  said  day,  under  said  orders, 
and  worked  on  a  bridge  near  Taylor's  Station,  and  con- 
tinued to  so  work  until  about  5  o'clock  and  35  minutes 
in  the  afternoon,  when  it  started  on  its  return  to  Lafay- 
11  (N  s)  A  A  E  R  Cas— 25 
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ette.ruaniiig'  backward,  or  caboose  end  foremost,  at  a 
speed  of  about  12  miles  an  hour ;  and  at  a  point  about 
1J4  miles  north  of  said  Taylor's  Station,  on  a  curve  in 
said  road,  it  met  and  collided  with  an  extra  freiffht 
train,  which  had  been  made  up  and  sent  southward 
over  defendant's  road,  and  over  the  working-  limits  of 
said  work  train,  under  order  of  siid  superintendent, 
and  which  left  Lafayette  about  5  o'clock  that  afternoon. 
Slid  extra  freig'ht  train  was  sent  out  under  a  written 
order  from  said  superintendent  to  its  conductor  and 
engfineer,  of  which  the  following  is  a  copy  :  *'Supt.'s 
Office,  Bloomington,  July  6th,  1891.  For  Lafayette 
to  C.  &  E.  of  EnfSf.  97.  Engine  97  run  extra  from  Lafay- 
ette to  Blooming^ton,  and  will  meet  number  44,  engine 
34,  at  Linden.  J.  B,  S."  That  the  initial  letters 
"J.  B.  S,."  subscribed  to  each  of  said  orders  to  said 
work  train  and  to  said  extra  freig'ht  train,  were  the 
initialsof  the  name  of  said  James  B,  SaflFord.  andsig'ni- 
fied  his  name,  and  were  so  known,  understood,  re- 
spected, and  obeyed  by  the  conductors  and  engineers 
of  said  trains.  No  other  orders  were  given  to  said 
work  train  or  said  extra  freight  train  than  above  stated, 
nor  was  notice  given  to  said  work  train  that  an  extra 
freight  train  would  be  or  had  been  sent  south  over  its 
working  limits,  nor  did  the  conductor  or  any  one  on 
said  work  train  know  that  said  extra  freight  train  was 
coming  or  was  on  the  road.  Neither  the  conductor 
nor  any  one  on  the  extra  freight  train  had  been  notified 
by  the  defendant  or  by  said  superintendent  that  the 
work  train  was  on  the  road,  nor  had  they  been  by  the 
defendant  or  said  superintendent  advised  of  the  work- 
ing limits  of  said  work  train.  There  was  a  rule  of  the 
defendant  company,  then  in  force,  hereinafter  set  out, 
requiring  that  notice  should  have  bsen  given  by  the  de- 
fendant to  said  extra  freight  train  of  the  presence  of 
said  work  train  on  the  track,  within  said  working  lim- 
its, but  such  notice  was  not  in  this  case  given.  Under 
the  orders  given  to  said  work  train,  those  in  charge  of 
it  did  protect  it  against  all  regular  or  schedule  trains. 
The  work  train  was  running  at  a  proper  rate  of  speed, 
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and  the  conductor  and  a  brakeman  thereof,  as  watchmen 
or  lookouts,  were  on  the  for  ward  end  of  the  train  as  it  ran 
northward  and  homeward,  as  required  by  appellant's 
rules.  And  that  the  engineer,  conductor,  and  train- 
men, in  the  manag-eraent  of  extra  freight  No.  97,  were 
on  said  day,  at  the  time  of  said  collision,  acting-  strictly 
under  the  orders  of  the  defendant.  T  hat  under  defend- 
ant's rule  105,  hereinafter  set  out.  it  was  impossible 
for  the  crew  in  charge  of  said  work  train  to  protect  it- 
self a£;ainst  said  extra  freight  train,  and  at  the  same 
time  return  to  Lafayette  by  6  o'clock,  as  was  required 
of  it.  The  Slid  rule  105  was  applicable  to  trains 
stopped  by  accident  or  obstructions,  and  was  imprac- 
ticable in  its  application  to  said  work  train  at  the  time 
of  said  collision,  because  of  said  orders  and  necessity 
of  proceeding  to  Lafayette  on  its  return  from  Taylor's 
Station.  That  defendant  through  its  superintendent 
or  otherwise  did  not  take  any  steps  to  give  notice  to 
those  in  charge  of  either  train  of  the  presence  of  the 
other  on  the  line" of  said  road.  The  collision  occurred 
about  5  o'clock  and  45  minutes  in  the  afternoon  of  said 
day  ;  and,  the  ground  being  hilly,  the  view  of  the  ap- 
proaching trains  weis  obstructed  so  that  the  extra  freight 
train  could  not  be  seen  from  the  work  train  until  said 
trains  were  within  15  car  lengths  of  each  other  ;  and 
the  same  was  true  as  to  the  view  from  the  freight,  so 
that  the  men  operating  each  train  could  not,  after  com- 
ing in  view  of  each  other,  avoid  the  collision.  At  the 
time  of  said  collision,  the  said  Aaron  Heck  was  at  his 
proper  place  with  said  pile-driver  engine  on  said  pile- 
driver  car,  when  said  trains  collided  with  great  force, 
throwing  some  of  the  cars,  includingthe  said  pile-driver 
car,  from  the  track  into  the  ditch,  instantly  killing 
said  Aaron  Heck.  On  and  prior  to  said  day  the  de- 
fendant had  in  force  the  following  rules  and  regu- 
latioDS  for  the  government  and  control  of  its  employ- 
ees, including  the  movement  and  running'  of  its 
trains,  (Then  follow  such  rules  and  regulations, 
the  material  ones  of  which  will  be  quoted  hereafter.) 
there  were  oo  other  rules  of  said  defendant  then  in  force 
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relating  to  the  manag'emeiit  and  inovemeDt  of  trains  on 
defendant's  road.  That  by  said  rules  said  extra  freight 
and  said  work  train  were  trains  of  the  same  class,  and 
by  said  rules,  on  asino^letrack,  north-bound  trains  had 
the  absolute  right  of  track  over  south-bound  trains  of 
the  same  class.  Said  work  train  thereby  had  the  abso- 
lute right  of  the  track  between  Romney  and  Lafayette 
as  against  said  extra  freight  train.  The  said  defend- 
ant failed  on  said  day  to  give  a  proper  and  sufficient 
order  under  its  rules  to  engine  97,  drawing  said  extra 
freight;  and  such  failure  was  an  immediate  and  proxi- 
mate cause  of  said  collision  and  death  of  decedent. 

It  is  contended  by  the  appellant  that  the  facts  found 
did  not  and  do  not  warrant  a  judgment  for  the  plaintiff, 
because,  as  is  contended,  those  in  charge  of  the  work 
train  were  shown  to  have  been  guilty  of  negligence  in 
running  said  work  train  in  disobedience  and  in  disre- 
gard of  rule  105  of  said  company.  If  they  did,  it  is 
conceded  that  such  disobedience  and  disregard  would 
constitute  negligence  such  as  precludes  a  recovery, 
even  though  the  decedent  had  nothing  to  do  with  the 
negligence  in  running  the  work  traio,  those  running  it 
being  fellow  servants  of  one  common  master,  with  him 
in  one  common  enterprise,  unless  the  actionable  negli- 
gence of  the  appellant  proximately  contributed  to  dece- 
dent's death.  The  appellee,  however,  admitting  that 
those  in  charge  of  the  work  train,  as  shown  by  the  ver- 
dict, failed  to  observe  the  requirements  of  said  rule  in 
running  it,  contend  that  said  rule  by  no  possibility 
could  have  any  application  to  such  train.  They  con- 
tend that  it  applies  only  to  trains  stopped  by  accident 
or  obstruction.  That  rule  reads  thus:  "When  a  train 
is  stopped  by  accident  or  obstruction,  the  flagman 
must  immediately  go  back  with  danger  signals  to 
stop  any  train  moving  in  the  same  direction.  At  a 
point  fifteen  telegraph  poles  from  the  rear  of  his  train, 
he  must  place  one  torpedo  on  the  rail.  He  must  then 
continue  to  go  back  at  least  twenty  telegraph  poles 
from  the  rear  of  bis  train,  and  place  two  torpedoes,  on 
the  rail,    ten    yards  apart  (one  rail  length),  when  he 
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may  return  to  a  point  fifteen  telegfraph  poles  from  the 
rear  of  his  train,  and  he  must  remain  there  until  recalled 
by  the  whistle  of  his  engine;  but,  if  a  passenger  train 
is  due  within  ten  minutes,  he  must  remain  until  it  ar> 
rives.  When  he  comes  in,  he  will  remove  the  torpedo 
nearest  the  train;  but  the  two  torpedoes  must  be  left  on 
the  rail  as  a  caution  signal  to  any  following'  train.  If 
the  accident  or  obstruction  occurs  upon  a  single  track, 
and  it  becomes  necessary  to  protect  the  front  of  the 
train,  or  if  any  other  track  is  obstructed,  the  fireman 
must  go  forward  and  use  the  same  precautions.  If  the 
fireman  is  unable  to  leave  the  engine,  the  front  brake- 
man  must  be  sent  in  his  place."  But  supposing  that 
it  did  apply,  and  that  those  in  charge  of  the  work  train 
violated  rule  105  in  failing  to  travel  seven  miles  home 
from  Taylor's  Station  slow  enough  to  keep  a  footman 
before  and  behind  walking,  still  appellee  contends  that 
that  would  not  defeat  a  recovery.  It  must  be  conceded 
tbat  if  that  was  a  violation  of  rule  105  on  the  part  of 
those  in  control  of  the  train,  in  which  the  verdict  shows 
the  decedent  had  no  part,  still,  they  being  fellow  ser- 
rants  with  him,  there  can  be  no  recovery  if  that  negli- 
gence of  his  fellow  servants  was  the  sole  proximate 
cause  of  the  collision  and  death.  It  is  contended,  how- 
ever, that  such  negligence,  if  it  be  negligence,  was  not, 
as  shown  by  the  verdict,  the  sole  proximate  cause 
of  the  collision  and  death.  It  is  contended  that  the 
verdict  shows  that  appellant's  negligence  in  sending  out 
the  extra  freight,  in  violation  of  its  own  rules,  was  at 
least  one  proximate  cause  of  the  collision  and  death. 

The  system   of   rules  adopted   by   a  master   for  the 
conduct  of  a  complicated   business,  such  as  operating 
a  railroad,  and  when  brought  to  the  knowledge  of  the 
employee,   form  a  part  of  the  contract  of 
hiring,  and  become  binding  on  both  master  [^t'JUiiTiST^'" 
and  servant.     The  violation  thereof,  to  the  El'^"" 
injury  of  the  servant  by  the  master,  is  as 
much  an  act  of  negligence  as  if  the  servant  violates 
them.     Pennsylvania  Co.  v.   Whitcomb,  111  Ind.  212- 
2\X  12  N.  E.  380,  and  cases  there  cited;  Railway  Co. 
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V.  Frawley,  110  lad.  18-25.  9  N.  E-  594;  Matchett  z: 
Railway  Co.,  132  Ind.  334-341,  31  N.  E.  792;  Whart. 
Neg.  §§  205-233.  Here  one  of  appellant's  own  reg-u- 
lations  wisely  provided  that,  "when  an  order  has  been 
given  to  work  between  designated  points,  no  other 
extra  must  he  authorized  to  run  over  that  part  of  the 
track  without  provision  for  passing  the  work  train." 
But  an  order  was  given  by  the  appellant  to  the  exti-a 
freight,  in  violation  of  this  provision,  to  run  over  the 
working  limitsdesignated  inthe  order  to  the  worktrain; 
without  any  provision  for  passing  the  work  train.  But 
it  may  be  insisted  that  the  appellant  did  not  know,  at 
the  time  the  order  to  the  work  train  was  given  in  the 
morning,  that  the  necessity  of  sending  out  the  extra 
freight  in  the  afternoon  would  arise.  If  that  be  so,  then 
another  provision  of-appellant's  regulations  provided 
for  such  a  contingency,  as  follows:  "When  the  move- 
ment of  an  extra  train  over  the  working  limits  cannot 
be  anticipated  by  these  or  other  orders  to  the  work  train, 
an  order  must  be  given  to  such  extra  to  protect  itself 
against  the  work  train  in  the  following  form:  (e)  Extra 
76  will  protect  itself  against  work  train  extra  95  be- 
tween Lyons  and  Paris."  But  it  is  not  claimed  or 
pretended  that  this  regulation  was  complied  with.  On 
the  contrary,  it  clearly  appears  that  both  of  these  reg- 
ulations were  violated  in  sending  out  the  extra  freight. 
Another  regulation  applicable  to  the  conditions  shown 
to  exist  by  the  verdict  requires  that,  "when  an  extra. 
receives  orders  to  run  over  working  limits,  it  must  be 
advised  that  the  work  train  is  within  those  limits  by 
adding  to  example  'a'  the  words:  '(g)  Engine  292  is 
working  as  an  extra  between  Berne  and  Turin.'  A 
train  receiving  this  order  must  run  expecting  to  find 
the  work  train  within  the  limits  named."  This  regu- 
lation was  left  totally  uncomplied  with,  and  was  violated 
by  the  appellant  in  sending  out  the  extra  freight. 
These  several  violations  of  its  own  rules,  established 
by  appellant  presumably  for  the  security  and  safety  of 
its  employees,  as  well  as  the  protection  of  its  own 
property,  was  negligence  on  appellant's  part,  and  was 
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a  proximate  cause  of  and  without  whicb  the  collision 
and  death  resultingf  therefrom  would  not  have  occurred. 
Boyce  v.  Fit^patrick.  80  Ind.  526;  Railway  Co.  v. 
Berkey.  136  Ind.  181,  188,  35  N.  E.  3,  and  authorities 
there  cited;  Cnppina  v.  Railroad  Co.,  122  N.  Y.  557, 
25  N.  E.  915;  Beach,  Contrib.  Nep.  §  304;  Railway  Co. 
V.  Lang.  1 18  Ind.  579,  21  N.  E.  317;  Rogers  v.  Leyden. 
127  Ind.  50.  26  N.  E.  210;  Railway  Co.  v.  Wynant,  134 
Ind.  681,  34  N.  E.  569. 

The  appellant,  however,  contends  that  its  motion  for 
a  new  trial  ou^ht  to  have  been  grranted,  because  the 
evidence  does  not  support  the  special  verdict,  in  that 
such  evidence  shows  that  appellant  did  not 
violate  its  rules  in  sending-  out  the  extra 
freight  without  notice  of  the  presence  of  the  work  train 
within  the  working  limits  designated  in  the  order  to  it. 
This  contention  is  founded  on  the  testimony  of  Mr. 
Rudesall,  the  engineer  of  the  extra  freight,  as  follows: 
"Before  starting  your  train  out  on  that  evening,  on  the 
6th  day  of  July,  1891,  did  you  receive  any  further  notice 
from  the  operator  there  that  the  work  train  was  working 
south  of  Lafayette?  Ans.  After  we  got  our  orders,  we 
went  back  upstairs,  and  asked  him  if  there  was  not  a 
work  train  out.  They  said  there  was,  but  it  didn't 
concern  us;  they  were  under  a  flag.  Q.  State  to  the 
jury  what  the  operator  told  you.  Ans.  He  said  they 
were  out,  but  their  orders  didn't  concern  us;  that  they 
were  under  a  flag."  To  determine  the  force  and 
signiflcance  of  this  information,  another  regulation  and 
rule  (153),  found  in  the  book  of  rules,  must  be  looked  to. 
That  rule  reads  thus:  "A  train  or  any  section  of  a 
train  must  be  governed  strictly  by  the  terms  of  orders 
addressed  to  it,  and  must  not  assume  rights  not  con- 
ferred by  such  orders.  In  all  other  respects  it  must 
be  governed  by  train  rules  and  timetables."  This 
notification  was  not  an  order,  the  operator  having  no 
power  or  authority  to  give  orders  himself,  or  to  change 
or  modify  those  issued  by  the  train  dispatcher  in  the 
name  of  the  superintendent,  and  was  in  no  sense  a 
modification  of  the  written  order  given  to  the  extra 
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freight.  On  the  contrary,  it  amouated  to  a  direction  to 
rua  over  the  working  limits,  regardless  of  the  work 
train,  precisely  as  if  previous  orders  had  been  given  to 
the  work  train  to  clear  the  track  for  the  extra  freight. 
The  regulation  mentioned  reads  thus:  "When  it  is 
anticipated  that  a  work  train  may  be  where  it  cannot  be 
reached  for  meeting  or  passing  orders,  it  may  be 
directed  to  report  for  orders  at  a  given  time  and  place, 
or  an  order  may  be  given  that  it  shall  clear  the  track 
for  a  designated  extra  in  the  following  form;"  and  then 
follows  the  form  of  the  order.  From  the  notification 
given  the  extra  freight,  those  in  charge  of  it  had  a  right 
to  suppose  that  some  such  order  had  been  given  to  the 
work  train;  and  therefore,  and  in  any  event,  the  extra 
freight  was,  under  appellant's  rules,  bound  to  run  in 
strict  accordance  with  its  written  order.  This  is  so 
because  rule  113  provides  that  "all  messages  or  orders 
respecting  the  movement  of  trains  *  *  *  must  be  in 
writing."  And  rule  115  provides  that  "extra  trains  must 
not  be  run  without  an  order  from  the  superintendent 
of  transportation,"  And  even  the  notification,  as  well 
as  the  strict  terms  of  the  written  order,  required  it  to 
run  just  as  if  the  work  train  was  not  out,  or,  if  out, 
was  on  a  side  track  to  let  the  extra  freight  pass.  There- 
fore those  in  charge  of  the  extra  freight  were  not  guilty 
of  negligence  in  running,  as  they  did,  in  strict  compli- 
ance with  their  orders;  but  those  orders  were  wrong, 
and  their  issue  was  an  act  of  negligence,  and  this 
evidence  is  in  no  way  inconsistent  with  the  finding  in 
the  special  verdict.  Therefore  the  evidence  well  sup- 
ports the  special  verdict,  that  the  order  issued  t«  the 
extra  freight  was  an  improper  one.  and  ought  not  to 
have  been  issued  under  appellant's  rule^,  but  that  quite 
a  different  one  should  have  been  issued. 

But  appellant  contends  that  the  evidence  does  not 
support,  and  is  contrary  to,  the  finding  in  the  special 
verdict  in  another  respect ;  and  that  is  that  it  does  not 
show  or  prove  that  the  appellant  company  gave  the 
erroneous  and  improper  order  to  the  extra  freight,  or 
failed  to  give  the  proper  order.     The  evidence  shows 
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that  one  James  B.  Safford  was  the  superiatendent  of 
the  second  divisioQ  of  appellant's  road,  extending  from 
Lafayette  to  New  Albany,  and  that  hia  office  was  in 
Lafayette;  that  he  bad  freueral  charge  and  supervision  of 
appellant's  entire  business  over  that  division  of  the  road, 
and  the  control  of  the  movement  of  all  trains  passing; 
over  that  division  ;  that  its  train  dispatcher  was  located 
at  Bloomino-ton,  about  100  miles  south  of  Lafayette  on 
its  road  :  that  the  rules  of  the  appellant  required  that 
all  orders  for  the  movement  of  trains  over  that  division 
'should  be  issued  in  the  name  and  under  the  authority 
*od  direction  of  the  superintendent  of  such  division, 
°^t  should  be  issued  by  the  train  dispatcher,  who  was 
^i'thorized  tosig-a  the  initials  "J.  B.  S."  to  such  orders. 
■*■  hose  initials,  by  the  rules  and  regulations,  meant, 
and  were  intended  to  mean,  the  name  "James  B.  Saf- 
fofdj"  who  was  superintendent;  and  orders  and  mes- 
sag'es  so  siffncd,  and  sent  by  telet^raph  by  the  appel- 
lant's train  dispatcher,  were  required,  by  the  rules  and 
reffulations  of  appellant,  to  be  obeyed  and  respected  as 
the  order  of  the  said  division  superintendent,  and  said 
initials  as  his  name  ;  and  such  orders  and  messag-es  so 
^ifoed  by  said  train  dispatcher  with  said  initials  were 
"J  all  employees  and  operatives  of  appellant  on  said 
division  treated,  respected  and  obeyed  as  the  orders  of 
^id  superintendent,  James  B.  Safford  ;  and  said  ini- 
tials signed  to  such  orders  and  messages  were  by  said 
operatives,  under  said  rules,  treated,  respected  and 
"beyed  as  the  genuine  signature  of  said  superintendent, 
^"d  the  genuine  order  of  said  superiatendent,  James 
P-  Safford.  But,  as  a  matter  of  fact,  the  orders  here 
involved,  as  well  as  all  orders  for  the  movement  of 
trains  over  the  appellant's  road,  or  that  division  of  it, 
*^re  and  are  issued  and  telegraphed  to  the  points  to 
*"ich  they  are  applicable  by  the  train  dispatcher  at 
'oomjujjfton.  It  is  not  denied  by  appellant  that  the 
^"  peri  o  tend  en  t  was  a  vice  principal,  acting  for  and  rep- 
^seQting  the  appellant ;  but  appellant's  contention  is 
3.t  the  orders  involved  here  were  not  in  fact  issued 
y  Such    superintendent,  and  were    therefore  not  his 
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acts.  If  the  appellant  company  could  by  any  possibility, 
by  its  rules,  orders,  and  regulations,  make  the  acts  of 
the  train  dispatcher  the  acts  of  its  superintendent,  the 
evidence  clearly  shows  that  that  has  been  done.  On 
(general  principles,  it  would  seem  that  a  division  super- 
intendent clothed  with  the  powers  and  charged  with 
the  duties  with  which  James  B.  Safford  was  clothed 
rift  fri  ii  ^°^  charged,  as  appears  by  the  evidence,  was 
"'"'  a  vice  principal,  represented  and  acted  in 
the  place  of  the  master,  the  appellant.  Taylor  v.  Rail- 
road Co., 121  Ind.  124.  22  N.  E.  876;  Krueger  ;■.  Railwav 
Co..  Ill  Ind.  51,  11  N.  E.  957  ;  Patterson  v.  Railroad 
Co.,  76  Pa.  St.  389.  As  said  by  Whartoa  on  Negli- 
gence (section  232) :  "The  true  view  is,  as  the  corpo- 
ration can  act  only  through  superintending  officers, 
the  negligences  of  those  officers  in  respect  to  other  ser- 
vants are  the  negligences  of  the  corptirations."  And. 
as  is  said  in  section,  235,  ft/.  :  "If  a  master  employs 
experienced  workmen,  and  directs  them  to  act  under 
the  superintendence  and  to  obey  the  orders  of  a  deputy 
whom  he  puts  in  his  place,  they  are  not  engaged  in  a 
common  work  with  the  superintendent,  and  the  master 
is  liable, for  the  superintendent's  negligence.  And  this 
is  eminently  the  case,  with  corporations  which  can  only 
act  through  agents  general  and  special." 

The  question  still  remains  whether  the  negligent  act 
of  the  train  dispatcher  in  sending  out  the  extra  freitfht 
with  a  wrong  order,  and  without  a  proper 
o'der,  was  the  act  of  the  superintendent. 
If  the  attempt  here  was  to  hold  the  superintendent 
personally  liable  for  the  negligence  of  the  train  dis- 
patcher, we  should  have  a  very  different  question. 
But  that  is  not  the  case.  It  is  sought  to  hold  the  mas- 
ter liable  because,  by  its  rules,  it  made  the  train  dis- 
patcher's act  the  act  and  order  of  its  superintendent 
or  vice  principal.  By  those  rules  it  grave  such  act  all 
the  force,  vigor,  and  effect  as  to  its  employees  as  if  the 
train  dispatcher's  act  was  actually  the  act  of  its  super- 
intendent. Under  such  circumstances,  it  would  hardly 
seem  consistent  for  the  master  to  turn  around  after  such 
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act  brings  fatal  consequences,  and  say  to  the  same  em- 
ployees that  "the  acts  oE  the  train  dispatcher  were  not 
ia  fact  tbe  acts  of  the  superintendent,  thouf^h  my  rules 
said  they  were," 

But  assuming,  as  appellant's  learned  counsel  do, 
that  the  train  dispatcher's  acts  were  not  those  of  the 
division  superintendent,  it  does  not  follow,  as  they 
contend,  that  the  neg'lig-ence  of  the  train  dispatcher 
was  the  neg^lig^ence  of  a  fellow  servant  with  the  de- 
cedent, thereby  defeating:  a  recovery.  In  the  wide 
rang-e  of  decided  cases,  both  in  this  country  and  Eng'land, 
on  this  subject,  the  industry  of  the  learned  counsel  for 
the  appellant  have  only  been  able  to  cite  two  cases  in 
support  of  their  contention  that  a  train  dispatcher  is  a 
fellow  servant  with  trainmen.  Those  cases  are  Robert- 
son i*.  Railroad  Co. ,  78  Ind.  77,  and  Railway  Co.  z: 
Frost,  31  C.  C.  A.  186.  74  Fed.  965.  The"  Indiana 
case,  as  is  shown  by  the  learned  counsel,  does  not  seem 
very  satisfactory;  especially  as  this  court  has  since 
announced  ereneral  principles  of  law  pertinent  to  the 
point  at  total  variance  with  that  case,  to  which 
reference  will  hereafter  be  made.  The  opinion  an- 
nounces that  a  train  dispatcher  and  a  brakeman  on  a 
train  in  the  employ  of  the  railroad  comjany  were  fellow 
servants,  and  therefore  the  ne^lig^ence  of  the  train  dis- 
patcher in  failing  to  send  proper  orders  to  one  of  the 
trains  involved,  to  side-track  at  a  certain  station,  caused 
them  to  collide,  injuring  the  plaintiff,  who  wasabrake- 
man  on  one  of  the  trains.  Whether  a  train  dispatcher 
or  any  other  agent  or  employee  of  a  railroad  company 
is  a  fellow  servant  with  other  employees,  or  is  a  vice 
principal,  must  depend,  not  upon  his  superior  authof  ity. 
rank,  or  station,  but  must  depend  upon  the  nature  of 
the  duties  the  master  has  charged  him  with,  or  the 
power  and  authority  with  which  the  master  has  clothed 
him.  As  was  said  in  Railway  Co.  v.  Snyder,  140  Ind.. 
at  page  653,  39  N.  E.  914:  "Where  the  duty  is  one 
owing  by  the  master,  and  he  intrusts  it  to  the  per- 
formance of  a  servant  or  agent,  the  negligence  of  such 
servant  or  ag-ent  is  the  negligence  of  the  master.     As 
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the  master  is  charged  with  the  duty  of  providing-  safe 
and  suitable  appliances,  if  he  intrusts  such  duty  to  an 
employee,  such  employee  becomes  a  vice  principal,  and 
his  neglig^ence  in  such  matter  is  the  neg'Iiffence  of  the 
master.  The  rule  which  absolves  the  master  from 
liability  on  account  of  the  negligence  of  a  fellow  servant 
has  no  application," — citing  to  the  same  effect:  Car 
Co.  V.  Parker,  100  Ind.  181;  Krueger  v.  Railway  Co., 
Ill  Ind.  51, 11  N.  E.  957:  Railway  Co.  v.  Buck,  116  Ind. 
566.  19  N.  E.  453;  Coal  Co.  v.  Young.  117  Ind.  520,  20 
N.  E.  423:  Railroad  Co.  v.  McMullen,  117  Ind.  439, 
20  N.  E.  287;  Taylor  v.  Railroad  Co..  121  Ind.  124,  22 
N.  E.  876.  And  we  add  the  following  cases  to  the 
same  effect:  Railway  Co.  v.  Stern,  140  Ind.  61,  39 
N.  E- 246.  and  cases  there  cited;  Robertson  v.  Railroad 
Co..  146  Ind.  486.  45  N.  E.  655;  Railway  Co.  v.  Berkey, 
136  Ind.  181,  35  N.  E.  3.  There  is  not  a  word  said  in 
the  78  Ind.  case,  above  cited,  why  the  train  dispatcher 
in  that  case  was  a  fellow  servant  with  the  injured  brake- 
man  on  a  train;  nor  is  there  any  reference  to  any  evi- 
dence showing  the  nature  of  the  duties  the  train  dis- 
patcher was  required  to  perform.  Without  some  facts 
presented  to  the  court,  either  by  pleading  or  evidence- 
to  show  what  the  nature  of  the  duties  devolving  on  the 
train  dispatcher  were,  there  was  no  basis  for  the  legal 
conclusion  that  he  was  a  fellow  servant  with  a  brake- 
man.  As  is  said  by  Wharton  on  Negligence  (section 
23(t):  "But  whether  an  employment  is  common  to  the 
injuring  and  the  injured  employee  is  a  question  of  fact 
and  not  of  law."  From  the  face  of  the  report  in  the 
case  referred  to  in  78  Ind.,  supra,  it  would  seem  that 
the  writer  of  the  opinion  proceeded  upan  the  theory 
that  whether  a  train  dispatcher  was  a  fellow  servant 
or  a  vice  principal  was  an  unmixed  question  of  law. 
Therefore  we  have  examined  the  original  record  in 
that  case,  and  find  no  such  question  as  to  whether  the 
train  dispatcher  was  a  fellow  servant  with  the  injured 
brakeman  or  a  vice  principal  of  the  railroad  was  in- 
volved or  presented  by  the  record  in  that  case.  At 
the    close  of   the    plaintiff's    evidence,    the   defendant 


^d  by  Google 


Am  ft  Bng  MASTER  AND  SERVANT  397 

RCaa 

LouUville,  etc.,  Ry.  Co.  v.  Heck 

railroad  company  demurred  to  the  evidence  for  insuffi- 
ciency to  make  a  case  or  sustain  a  complaint.  The 
whole  evidence  is  properly  set  out  in  the  demurrer,  and  . 
tbere  is  not  one  sciatiUa  of  evidence  as  to  what  the 
duties  of  the  train  dispatcher  were  ;  nor  is  there  a  par- 
ticle of  evidence  that  such  train  dispatcher  had  been 
guilty  of  any  negli^rence  or  that  he  had  left  undone 
anything-  that  duty  required  him  to  do,  or  that  he  had 
negligently  or  imperfectly  performed  any  duty  or  ser- 
vice whatever  In  relation  to  the  operation  of  the  railroad 
in  that  case.  Therefore  the  remarks  of  the  learned 
commissioner  in  writing  the  opinion  in  that  case,  to  the 
effect  that  the  train  dispatcher  was  a  fellow  servant , 
with  the  injured  brakeman,  were  wholly  obiter  dicta, 
and  no  authority  whatever.  That  question  was  treated 
as  an  open  question  by  this  court  in  Railroad  Co.  v. 
Tohill,  143  Ind.,  at  page  57,  41  N.  E.  711,  in  sayingr : 
"Not  conceding  that  the  complaint  sufficiently  alleges 
that  the  collision  was  due  proximately  to  the  negligence 
of  the  train  dispatcher,  and  not  deciding  whether  the 
train  dispatcher  and  the  deceased  w/ere  fellow  servants, 
we  will  proceed  to  examine  the  special  verdict,  upon 
the  appellee's  contention  that  it  finds  that  the  collision 
was  due  to  the  negligence  of  the  train  dispatcher." 
Therefore  we  feel  warranted  in  saying  that  the 
question  is  an  open  one  in  this  state  up  to  this 
time.  Hence  it  is  not  so  surprising  that  appellant's 
counsel  would  try  to  support  the  dictum  in  78  Ind,, 
supra,  by  authority  from  outside  of  our  state.  But 
the  one  single  case  cited  by  them  for  that  purpose 
is  far  more  against  than  for  their  contention.  That 
case,  already  named  above,  was  by  the  circuit  court  of 
appeals  of  the  United  States  for  the  Ninth  circuit. 
That  court  said:  "It  is  conceded  that  the  train  dis- 
patcher, in  giving  notice  of  a  change  in  the  running  of 
trains,  acts  for  and  in  behalf  of  the  railroad  company. 
He  is  in  that  respect  a  vice  principal,  not  because  of  his 
attitude  to  other  employees  as  their  superior,  nor  be- 
cause he  has  charge  of  a  department,  but  because  of 
the  nature  of  the  duty  which  he  discharges.     He  is  for 
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the  time  being  clothed  with  the  responsibility  which 
rests  upon  the  company  to  furnish  its  employees  a  safe 
place  of  operation.  The  ordinary  running  of  a  train  is 
established  by  a  fixed  schedule,  of  which  all  operatives 
have  notice,  and  by  which  their  acts  must  be  governed. 
When  occasion  arises  to  disturb  the  regular  schedule, 
the  duty  rests  upon  the  company  to  give  timely  notice 
to  those  that  are  to  be  affected  thereby.  This  it  is  the 
office  of  the  train  dispatcher  to  do."  There  must  be 
in  all  the  boundless  fields  of  adjudication  on  the  subject 
an  ominous  dearth  of  authority  supporting  appellant's 
contention,  or  its  learned  counsel  would  not  have  felt 
constrained  to  offer  for  that  purpose  such  authority  as 
that  just  quoted.  In  that  case,  however,  it  was  held 
that  the  failure  of  the  operator  to  whom  the  train  dis- 
patcher transmitted  it  by  wire  to  deliver  the  order  to  the 
proper  train  was  the  negligence  of  a  fellow  servant 
with  the  engineer  on  the  train  to  whom  the  order  was 
addressed  by  the  train  dispatcher.  But  even  that  hold- 
ing was  by  a  divided  court.  On  the  other  point  it  was 
unanimous.  The  holding  of  this  case  on  the  question 
as  to  whether  a  train  dispatcher  is  a  fellow  servant  with 
trainmen,  or  a  vice  principal,  under  the  facts  there  dis- 
closed, from  the  nature  ot  his  duties,  is  strictly  in  har- 
mony with  the  numerous  cases  in  this  court  already 
cited  above,  holding  that  any  servant  or  agent  who 
performs  duties  owing  by  the  master  to  his  servants 
is  not  a  fellow  servant  of  such  other  servants,  but  acts 
for  and  in  the  place  of  the  master,  and  as  to  such  acts 
is  a  vice  principal,  regardless  of  his  rank,  power,  or 
authority. 

Let  us  see,  then,  what  duties  are  devolved  by  law  on 
the  master  in  cases  of  this  kind,  and  with  what  duties 
the  train  dispatcher  was  charged,  and  with  what  power 
he  had  been  clothed  by  the  master?  Rule  190  requires 
him  to  "issue  orders  for  the  movement  of  trains  in  the 
name  of  the  trainmaster,  and  must  use  care  in  sending 
telegraphic  orders." 

Rule  192  requires  that  he  "must  see  that  a  correct 
register  is  kept  of  every  train  that  passes  each  telegraph 
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otBce.  and  that  the  train  orders  are  properly  recorded 
and  filed  for  reference."  Rule  193  requires  that  he 
"must  see  that  train  orders  are  transmitted  in  the  man- 
ner and  form  prescribed."  Rule  196  provides  that,  as 
far  as  practicable,  he  "must  notify  the  telegraph  opera- 
tors and  conductors  and  enginemen  of  all  trains  run- 
ning in  either  direction  of  any  extra  trains  on  the  road 
and  their'  destination."  Rule  199  provides  that  he 
"must  not  go  off  duty  until  relieved  by  another  train 
dispatcher,  to  whom  they  (he)  must  explain  the  train 
orders  outstanding,  in  writing,  in  ink,  in  a  book  kept 
for  that  purpose,  and  give  any  other  information  that 
may  be  necessary  for  his  guidance.  Relieving  dis- 
patcher must  acknowledge  his  understanding  in  writing 
of  all  outstanding  orders  before  going  tt)  work." 
The  other  findings  and  evidence  show  that  all  train 
orders  were  issued  by  the  train  dispatcher,  and  that  he 
absolutely  controlled  all  their  movements;  and  especi- 
ally and  particularly  he  was  charged  with  the  duty  of 
so  ordering  their  movements  as  to  avoid  collisions, 
though  he  did  this  all  in  the  name  of  the  superintend- 
ent, under  the  rules  of  the  company.  This  was  a 
duty  the  master  owed  to  its  servants  engaged  in  run- 
ning and  operating  said  trains.  As  was  said  by  this 
court  in  Railroad  Co.  v.  Tohill,  supra:  "We  think  it 
may  be  conceded  to  be  the  law  that  a  railroad  company 
operating  a  complicated  system  of  trains  is  required  to 
provide  for  the  reasonable  safety  of  operatives  of  such 
trains.  *  *  *  There  are  many  authorities  to  the  propa- 
sitioQ  that  it  is  the  duty  of  a  railroad  company  to  use 
ordinary  care  and  prudence  in  making  and  promulga- 
tinsf  reasonable  necessary  and  sufficient  rules  for  the 
safe  running  of  its  trains,  and  for  the  government  of  its 
employees,  so  as  to  furnish  them  a  reasonable  degree 
of  safety,  taking  into  consideration  the  nature  of  the 
service," — citing  a  long  list  of  cases.  Accordingly 
Wharton  on  Negligence  (section  233)  says:  "The  mas- 
ter of  men  in  dangerous  occupations  *  *  *  is  bound  to 
provide  for  their  safety."     A  railroid  company  is  leg- 
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ally  bound  to  know,  and  therefpre,  in  law,  it  does  know 
the  whereabouts  of  all  its  trains.  As  was  said  by  this 
court  in  State  v.  Indiana  &  I.  S.  R.  Co., 133  lud.  77,  81, 
82.  32  N.  E.819:  "The  court  judicially  knows  that 
telegraph  lines  are  maintained,  operated,  and  used  in 
connection  with  rdilroids,  and  that  it  is  necessary  to  do 
so  to  properly  operate  a  railroad,  and  give  advice  as  to 
the  time  of  running"  trains,  and  the  arrival  of  them  at 
certain  points  along  the  line,  and  directing  the  running 
of  trains  and  transacting  the  business  of  the  roid;  that 
the  telegraph  is  generally  used,  and  is  necessary,  in 
connection  with  a  proper  system  in  operating  a  railroad. 
*  *  *  The  company  *  *  *  operates  the  whole 
line  of  road.  It  is  present  at  every  point  along  the 
line  by  its  officers  and  servants.  It  knows  at  all  times 
where  its  trains  are."  This  knowledge  it  can  only  have 
through  its  train  dispatcher.  If  there  are  any  duties 
devolving  upon  a  railroad  employee,  servant,  or  agent 
from  the  president  down,  more  sacredly  and  impera- 
tively due  from  employer  to  employees  than  others,  we 
can  think  of  none  more  imperative  or  more  sacred  than 
the  duty  to  so  order  the  running  of  trains  in  a  com- 
plicated system  of  freight  and  passenger  transporta- 
tion both  ways  over  3  single  track  railroad,  as  was  the 
case  here,  with  numerous  extra  trains,  as  that  collisions 
between  opposing  trains,  entailing  such  fearful  loss  of 
life,  limb,  and  property,  may  be  avoided.  No  duty 
that  the  company  can  owe  to  its  servants  can  be  higher 
or  more  imperative  than  this;  and  this  was  the  duty  and 
power  that  the  appellant  had  delegated  to  its  train  dis- 
patcher to  do  and  perform  in  the  name  of  its  superin- 
tendent. Whether  the  failure  to  properly  discharge 
this  duty  was  the  negligence  of  the  train  dispatcher  or 
superintendent  can  make  no  difference,  because  in  either 
case  it  was  a  duty  the  master  owed,  and  hence  the  fail- 
ure and  neglect  was  the  master's  failure  and  neglect, 
to  the  injury  of  its  servant. 

The  overwhelming  weight  of  authority  is   to   the 
effect  that  a  train  dispatcher  who  controls  and  directs 
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the  movemeats  of  trains,  as  was  the  case  here,  is  not  a 
fellow  servant  of  trainmen,  but  is  a  vice 
principal.  In  very  many  of  the  cases  cited  iKJIIlEl" 
below  the  train  dispatcber  issued  the  orders 
in  the  name  of  the  division  superintendent.  In  addition 
to  the  case  in  74  Fed.,  supra,  we  cite:  Railroad  Co.  v. 
Barry.  58  Ark.  198,  23  S.  W.  1097;  McKune  v.  Railroad 
Co..  66  Cal.  302,  5  Pac.  482;  Darri^n  v.  Railroad  Co., 
52  Conn.  285;  Railroad  Co.  v.  Young,  26111.  App.  115; 
Railroad  Co.  v.  McLallen,  84  111.  109;  Railroad  Co.  v. 
Kanaley,  39  Kan.  1,  17  Pac.  324;  McLeod  v.  Ginther. 
80  Ky.  399;  Lasky  v.  Railway  Co..  83  Me.  461,  22  Atl. 
367;  Hunn  v.  Railroad  Co.,  78  Mich.  513,  44  N.  W.  502; 
Smith  V.  Railway  Co.,  92  Mo.  359,  4  S.  W.  129; 
McChesney  v.  Railroad  Co.  (Sup.)  21  N.  Y.  Supp.  207; 
Hankins  v.  Railroad  Co.,  142  N.  Y.  416,  37  N.  E.  466; 
Sheehan  v.  Railroad  Co.,  91  N.  Y.  332;  Lewis  v.  Sei- 
fert,  116  Pa.  St.  628,  11  Atl.  514;  Washburn  v.  Railroad 
Co.,  3  Head,  638;  Railway  Co.  v.  Arispe,  5  Tex.  Civ. 
App.  611,  23  S.  W.  928,  and  2+  S.  W.  33;  Phillips  v. 
Railway  Co.,  64  Wis.  475,  25N.  W.  544;  Crew  v.  Rail- 
way Co.,  20  Fed.  87:  Railroad  Co.  v.  Clark,  6  C.  C.  A. 
281,  57  Fed.  125;  Dana  v.  Railroad  Co.,  92  N.  Y.  639; 
Railroad  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  184. 
The  contrary  is  held  to  be  the  law  in  Mississippi  and 
in  Maryland  in  a  qualified  form.  So  that  we  are  safe 
in  sayingf  that  the  overwhelminjf  weig-ht  of  judicial 
opinion  is,  that  a  train  dispatcher,charg-ed  with  the  duties 
and  clothed  with  the  powers  that  the  one  now  in  ques- 
tion 'was,  is  not  a  fellow  servant  with  trainmen  in  the 
employ  of  the  railroad  company,  but  is  a  vice  principal, 
for  whose  neglig^ence  the  company  is  liable.  And,  that 
beings  in  harmony  with  principles  of  law  long' established 
in  this  court,  we  are  of  opinion  that  the  train  dispatcher 
in  this  case  being  charg^ed  with  the  performance  of 
duties  the  master  owed  to  his  other  servants,  its  train- 
men, he  was  not  a  fellow  servant  with  them,  but  acted 
for  and  in  the  place  of  the  appellant  company,  and  was 
a  vice  principal.  The  finding,  therefore,  in  the  special 
verdict,  that  the  master,  the  appellant,  did  the  ne^li- 
11  (X  8)  A  &  E  R  Cas— 2£ 
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gent  acts,  aud  was  guilty  of  the  negligent  omissions  of 
duty,  was  well  supported  by  the  evidence.  Therefore, 
even  if  the  decedent's  fellow  servants  in  charge  of  the 
work  train  were  guilty  of  negligence  in  not  complying 
with  rule  105  in  running  the  same,  the  appellant  was 
still  liable,  because  its  negligence  in  sending  out  the 
extra  freight  in  violation  of  its  rules  was,  at  least,  a 
joint,  concurring,  proximate  cause  with  that  of  those 
running  the  work  train,  in  producing  the  collision  and 
death.  It  is  settled  law  that  the  master  is  liable  for 
the  joint  negligence  of  himself  and  the  co-employee  of 
the  person  injured.  Beach.  Contrib.  Neg.  §  304;  Rail- 
way Co.  V.  Lang,  supra;  Rogers  v.  Leyden,  supra: 
Railway  Co.  v.  Wynant,  supra.  Therefore  there  was 
no  error  in  overruling  appellant's  motion  for  judgment 
in  its  favor  on  the  special  verdict. 

The  error  assigned  on  the  action  of  the  court  in 
overruling  the  several  demurrers  to  the  several  para- 
graphs of  the  complaint  is  unavailable,  because  the 
demurrer  is  not  in  the  record.  It  is  not 
ttrt""""  contended,  under  the  assignment,  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  that  all  the  paragraphs  are 
bad;  and  such  an  assignment  is  unavailable  unless  they 
are  all  bad.  But  there  is  no  substantial  or  tangible 
objection  made  in  appellant's  brief  to  any  of  the  para- 
graphs. We  conclude  that  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial  and  rendering  juttg- 
ment  on  the  verdict.     The  judgment  is  affirmed. 


rincipals. — It  is  the  Only  of  a  rail- 
trains  are,  and  to  inform  its  aer- 
is  necessary  to  avoid  collision. 
Accordingly,  where  the  superintendent  of  a  raitoray  company  aeg- 
iects  to  gfive  proper  orders  to  a  working-  train  to  look  out  for  a. 
special  train,  this  is  the  neg-lig-ence  of  the  company.  And  if  an 
employee  on  such  working  train  is  injured  he  is  entitled  to  recover, 
and  the  doctrine  of  fellow-servants  has  no  application.  Galveston, 
Harrisburgh  &  San  Antonio  R.  Co.  v.  Smith  (Tex.),  44  Am.  &  £□«-. 
R.  Cas.  S98. 
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A  train  dispatcher,  who  has  control  of  a  railroad  or  division 
thereof  so  far  as  the  running  and  operating'  of  trains  thereon  is 
coDcerned,  and  whose  directions  it  is  the  duty  of  all  employees  on 
the  train  to  obey,  is  not  the  fellow*servant  of  a  fireman  upon  a 
train  which  is  being  operated  under  his  direction.  Hunn  p.  Michi- 
£an  Central  R.  Co.  (Mich.  1889) ,  41  Am.  &  Eng.  H.  Gas.  452. 

A  train  dispatcher  wielding  the  power  and  authority  of  a  railroad 
company  in  the  moving  of  trains,  in  the  changing  of  schedules,  or 
tbe  making  of  new  ones,  as  exigencies  require,  is  not  a  fellow-ser-  - 
vanl  with  a  train  employee;  and  for  his  negligence,  which  is 
tbe  proximate  cause  of  an  injury  to  such  employee,  the  company  is 
liable  in  damages.  Lewis  v.  Seifert,  116  Pa.  St.  628.  9  Cent.  Rep, 
7SS,  II  Atl.  Rep.  S14,  20  W.  N.  C.  145;  McKune  v.  California  South- 
era  R.  Co.,  17  Am&Eng.  R.  Cas.  589,  66Cal.o02;  Hunn  v.  Michigan 
C.  R.  Co.,  41  Am.  &  Eng.  K.  Cas.  452,  78  Mich.  513,  7  L.  R.  A.  500,  44 
S.  W.  Rep.  502 ;  McChesney  v.  Panama  R.  Co.,  66  Hun  627,  49  N.  Y. 
S.  R.  148,  21  N.  Y.  Supp.  207. 

A  train  dispatcher  habitually  performing  the  duties  of  a  superin- 
lendent  of  the  road  represents  the  company  in  the  same  manner  as 
it  was  represented  by  the  superintendent,  and  must  t>e  deemed  a 
vice-principal,  although  subject  to  his  orders.  Iiasky  V.Canadian 
Pic.  R.  Co.,  83  Me.  461,  22  Atl.  Rep.  367. 

The  train  dispatcher  having  determined  that,  under  existinjf  cir- 
cnmstanceB,  a  written  order  could  not  be  given,  and  havins'  given  a 
verbal  one.  his  act  was  that  of  the  company,  and  binding  on  it. 
Smith  V.  Wabash,  St.  L.  &  P.  R.  Co.,  31  Am.  A  Eng.  R.  Cas.  331,  92 
Mo.  359,  4  S.  W.  Rep.  129. 

A  printed  rule  of  the  company,  under  the  head  of  "movement  at  ' 
trains  by  special  orders,"  provided  that  all  orders  should  be  given 
by  a  superintendent,  or  by  a  dispatcher  appointed  for  that  purpose, 
under  direction  of  a  superintendent;  and  another  that  division 
superintendents  were  supreme  in  their  respective  divisions,  and 
were  responsible  only  to  the  management  for  such  orders  as  they 
might  give.  Held,  that  the  whole  power  of  the  company  as  to  the 
movement  of  those  trains  being  delegated  to  the  train  dispatcher, 
he  was  to  be  regarded  as  representinf;  the  company.  Darrigan  v. 
New  York  &  N.  E.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  438,  52  Conn.  283, 
52  Am.  Rep.  590. 

A  train  dispatcher  is  not  a  fellow-servant  with  the  brakeman. 
Phillips  V.  Chicago,  M.  St.  P.  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  453,  64 
Wis.  47S,  25  N.  W.  Rep.  544. 

A  train  dispatcher  of  a  railroad,  who  has  the  control  of  the  move- 
ment of  its  trains,  and  to  whose  orders  the  conductors  and  engineers 
are  subject,  is  the  representative  of  the  company,  and  is  not  a  fel- 
low-servant with  those  engaged  in  operating  and  moving  the  trains. 
Smith  V.  Wabash.  St.  L.  &  P.  R.  Co.,  31  Am.  St  Eng.  R.  Cos.  331,  92 
Mo.  359,  4  S.  W.  Rep.  129;  Chicago,  B.  &  Q.  R.  Co.  V.  Young,  26  111. 
App.  lis. 

Train  dispatchers  and  train  masters  are  not  the  fellow-servanta 
of  locomotive  firemen.  Crew  v.  St.  Louis,  K.  &  N.  W.  R.  Co.,  20 
Fed.  Rep.  87. 

A  train  dispatcher  and  material  agent  having  authority  to  employ 
and  discharge  men,  and  direct  movements  of  trains,  is  not  a  fellow- 
employee  with  an  ordinary  track  laborer.  McKune  v.  California 
Southern  R.  Co.,  17  Am.  4  Enff.  R.  Cas.  589,  66Cal.  302,  5  Pac.  Rep. 
482. 
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In  Lewis  v.  Seifert.  116  Pa.  St.  628.  9  Cent.  Rep.  755. 11  Atl.  Rep. 
514,  20  W.  N.  C.  145,  Justice  Paxton,  delivering  the  opinion  of  the 

"The  distinction  tjetween  g-eneral  dispatcher,  one  who  has  the  ab- 
solute control  of  all  the  trains  upon  the  road,  and  the  conductor  or 
engineer  of  a  train  is  manifest.  The  latter  have  the  duty  of  obedi- 
ence. Their  baainess  is  to  run  their  trains  under  orders  from  the 
dispatcher;  and  if  an  employee  is  injured  as  the  result  of  their  ae;- 
ligence,  the  company  is  not  liable.  They  are  in  the  same  common 
employment,  and  are  laboring  together  to  the  same  end  under  orders 
from  superior  authority. 

"The  argument  for  the  plaintiff  in  error,  if  carried  to  its  logical 
conclusiou,  would  wholly  obliterate  all  distinction  t>etween  railroad 
employees  from  the  president  down,  as  they  all  may  be  said  to  be  in 
one  sense  in  the  same  common  employment,  and  paid  by  the 
same  corporation. 

"While  the  cases  are  not  uniform  upon  this  subject,  the  weight  of 
authority  is  with  the  foregoing  views.  In  addition  to  the  authorities 
cited,  we  may  refer  to  Flike  v.  Boston  &  A.  R.  R.  Co.,  S3  N.  Y.  549; 
Pittsburg,  etc,  R.  Co.  v.  Henderson,  5  Am.  ft  Eng.  R.  Cas.  529; 
McKinne  v.  Cal.  South.  R.  R.  Co.,  21  Am.  4  Eng.  R.  Cas.  S39; 
s.  c,  sub.  nam.  McKune  t/.  California  Southern  R.  R.  Co.,  17  Am.  ft 
Eng.  R.  Cas.  389;  Phillips  v.  Chicago,  etc.,  R.  Co.,  23  Am.  ft  Eng. 
R.  Cas,  453;  Phillips  v.  Chicago,  etc.,  R.  Co.,  64  Wis  475;  and 
Washburn  v.  Nashville,  etc.,  R.  R.  Co..  3  Head  (Tenn.),  638. 

"Against  these  authorities  we  have  only  Robertson  v.  Terre  Haute, 
etc.,  R.  R.  Co.,  8  Am.  ft  Eng.  R.  Cas.  175;  and  Blessing  v.  St. 
Louis,  etc.,  R.  Co.,  77  Mo.  410;  s.  c,  15  Am.  ft  Eng.  R.  Cas.  298. 

"These  cases,however,do  not  sustain  the  broad  principle  contended 
for  them;  and,  if  they  did,  we  would  not  be  disposed  to  adopt  them 
in  the  face  of  so  much  respectable  authority  the  other  way.  Aside 
from  authority,  I  am  of  opinion  that  the  doctrine  we  have  announced 
is  founded  upon  the  better  reason,  and  is  a  rule  both  valuable  and 
necessary  for  the  preservation  of  the  lives  not  only  of  railroad  em- 
ployees,  but  of  the  traveling  public  as  well. 

When  Fellow  Servants. — A  train  dispatcher  is  a  fellow -servant  of 
those  engaged  in  the  operation  of  trains  under  his  orders.  Slater 
V.  Jewett,  5  Am.  &  Eng-  R.  Caa.  515,  86  N.  Y.  61,  39  Am.  Rep.  627. 

A  brakeman  and  a  train  dispatcher  are  servants  in  the  accomplish- 
ment of  the  same  general  object,  and  are  therefore  fellow-servants, 
though  situate  many  miles  apart,  and  with  distinct  duties.  Robert- 
son V.  Terre  Haute  &  I.  R.  Co.,  8  Am.  ft  Eng.  R.  Caa.  175,  78  Ind. 
77,  41  Am.  Rep.  5S2. 

A  train  dispatcher  is  not,  by  virtue  of  his  position,  a  representa- 
tive of  the  company,  but  a  fellow-servant,  unless  from  the  extent 
of  discretion  committed  to  him,  or  by  the  rules  prescribed  for  his 
government,  it  should  appear  otherwise.  Hankins  v.  New  York,  L. 
E,  &  W.  R.  Co.,  55  Hud  SI,  28  N.  Y.  S.  R.  59,  8  N.  Y.  Supp.  272. 

A  train  dispatcher  and  a  locomotive  engineer  are  prima  facie  fel- 
low-aervanta,  and  to  entitle  plaintiff  to  a  recovery  for  the  death  of 
the  engineer,  through  the  train  dispatcher's  negligence,  he  must 
prove  that  they  were  not  fellow-servants.  Blessing  v.  St.  Loais,  K. 
C.  ft  N.  R.  Co.,  IS  Am.  ft  Eng.  R.  Cas.  298,  77  Mo.  410. 

An  engineer  or  fireman  of  a  railroad  train  is  a  fellow-servant  of  a 
train  dispatcher.     The  company  is  not  therefore  ordinarily  liable 
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for  the  dea.th  or  injury  of  the  former  occasioned  by  the  ne^rligence 
of  the  latter.  Slater  v.  Jewett,  £  Am.  &  Bng.  R.  Cas.  515;  Chicago, 
etc.,  R.  Co.  V.  I>oyle,8  Am.  &  Eng.  R.  Cas.  171;  Rot>ertsoti  v.  Terre 
Haute,  etc.,  R.  Co.,  8  Am.  &  E,ag.R.  Cas.  175;  Rose  f.  Boston  &  Al- 
bany R.  Co.,  58  N.  Y.  217;  Hodgkins  v.  Eastern  K.  R.  Co.,  119  Mass. 
419. 


LotnsviLLE  &  N.  R.  Co. 


(Court  of  Jtppeah  of  Kentucky,  Feb.  5,  /8pS.) 

Injury  to  Employee — Admissibility  of  Evidence.*— In  an  action  for 
damages  for  injuries  sustained  by  plaintiff  through  defendants'  al- 
leged negligence  in  suffering  its  depot  platform  to  remain  out  of 
repair,  defendant  excepted  to  the  admission  of  evidence  showing 
that  it  repaired  such  platform  after  the  accident,  but  the  admission 
of  such  evidence  was  not  urged  as  one  of  the  grounds  for  a  new 
trial.     Held,  that  the  objection  could  not  be  considered  on  appeal. 

Same. — Plaintiff's  injuries  having  resulted  from  stepping  into  a 
hole  in  such  platform,  evidence  of  the  existence  of  other  holes  in  the 
platform  prior  to  the  accident,  and  that  the  attention  of  defendants' 
station  agent  bad  been  called  to  them,  was  inadmissible. 

Appeal  by  defendant  from  Henderson  county  circuit 
court.     Reversed  and  remanded. 

Teaman  &  Locked,  for  appellant. 
iS".  B.  <&  R.  D.  Vance,  for  appellee. 

White,  J.  The  appellee,  Harry  Henry,  who  was 
in  the  employment  of  appellant  as  switchman  at  Hen- 
derson, Ky.,  in  September,  1894,  while  thus  employed, 
fell  into  a  hole  in  the  passeng'er  depot  at  ^^^^ 
Henderson,  and  broke  the  small  bone  of  his 
leg,  and  received  possibly  other  slight  injuries.  On 
account  of  this  injury,  appellee  brought  this  action  to 
recover  damages.  The  cause  of  action  stated  is  that, 
by  reason  of  the  neffligence  of  appellant  in  suffering 
ite  depot  platform  to  be  and  remain  out  of  repair,  the 

*See  note  at  end  of  case. 
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appellee  suffered  injury,  he,  at  the  time  of  the  injury, 
exercising;  due  care,  and  being  ig'norant  of  the  defective 
platform  and  of  the  hole  throug'h  which  he  fell.  The 
defense  was  a  denial  of  negligence,  and  a  plea  of  con- 
tributory negligence.  Upon  a  trial,  before  a  Jury, 
appellee  obtained  a  judgmeotfor  $800;  and,  afterappel- 
lant's  reasonsand  motion  for  new  trial  were  overruled, 
it  prosecuted  this  appeal.  Appellant's  reasons  for  new 
trial  are  (1)  error  in  refusing-  a  peremptory  instruction 
for  defendant;  (2)  "the  court  erred  in  admitting  evidence 
of  the  general  condition  of  theplatform  on  which  plain- 
tiff stumbled  and  fell";  (3)  as  to  instructions  given  and 
refused;  (4)  verdict  contrary  to  law,  and  not  sustained 
by  the  evidence;  (5)  excessive  damages. 

As  to  the  first  and  third  reasons  for  new  trial,  we 
will  say  that,  in  our  opinion,  the  instructions  given  ex- 
press clearly  the  whole  law  of  the  case.  They  meet 
our  entire  approval.  The  verdict  cannot  be  said  to  be 
flagrantly  against  the  evidence,  and  it  is  only  in  such 
cases  that  this  court  will  reverse  for  that  error.  The 
damages  are  not  excessive,  or  so  much  so  as  to  suggest 
prejudice  in  the  jury. 

Counsel  for  appellant,  in  their  brief,  urge  as  a  re- 
versible error  the  action  of  the  trial  court  in  admitting 
proof  that  appellant  repaired  the  hole  after  the  accident. 
The  bill  of  exceptions  shows  that  this  evi- 
iijin  t«  «■■  dence  was  admitted  over  appellant's  ex- 
ti'i'titfUiiMM.  ception;  but  in  the  reasons  for  new  trial  the 
only  error  complained  of  in  admitting  evi- 
dence was  that  as  to  the  general  condition  of  the  plat- 
form. While  we  incline  to  the  opinion  that  evidence  of 
repair  should  not  be  admitted,  that  objection  cannot  be 
considered  on  this  appeal,  as  the  error  was  not  embraced 
in  the  motion  for  new  trial. 

Appellee  was  permitted,  over  the  objection  of  appel- 
lant, to  prove  by  witnesses  that  there  were  other  holes 
in  the  platform  than  the  one  in  which  appellee  was  hurt, 
and  also  that  the  attention  of  the  station 
agent  was  called  to  these  other  holes  some 
four  or  five  weeks  before  this  accident.     This  witness 
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does  not  show  whether  those  places  were  repaired  or 
not,  nor  is  it  shown  that  these  other  holes  had  aught  to 
do  with  the  injury  to  appellee.  The  admission  of  this 
testimony  is  made  a  g^round  for  new  trial.  We  are  of 
opinion  that  this  evidence  should  not  have  been  admitted. 
If,  four  or  five  weeks  before  the  injury,  holes  were  in 
the  platform,  and  the  attention  of  the  agent  was  called 
to  it,  he  might  have  fixed  them;  but,  if  he  did  not  do 
so,  these  other  holes  were  not  in  any  way  the  cause, 
direct  or  remote,  of  appellee's  injury;  and  although,  in 
suffering  these  other  holes  to  remain  unrepaired,  appel- 
lant might  have  been  negligent,  still,  if  it  was  not  neg- 
lig;ent  by  permitting  the  hole  in  which  appellee  was 
hurt,  there  can  be  no  recovery.  This  is  entirely  unlike 
the  testimony  admitted  in  the  case  of  Railroad  Co.  v. 
Watson's  Adm'r,  (Ky.)21  S.  W.  244.  In  that  case  the 
defects  shown  at  other  places  were  so  close  as  to  be 
connected  with  the  accident  causing  the  injury.  In 
this  there  is  no  connection. 

For  this  reason,  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  set  aside  the  verdict, 
and  grant  appellant  a  new  trial,  and  for  further  pro- 
ceedings consistent  herewith. 


NOTE. 

Evidence  of  Subsequent  Repairs— Admisaibility. — Where  a.  cotn- 
paa;  ie  charg-ed  with  neg'Us'eDce  in  allowing'  its  freig-ht  yard  to  be 
out  of  repair,  whereby  the  tnule  of  a  person  delivering^  freig'ht  is 
injared,  it  is  proper  to  allow  evidence  of  repairs  after  the  accident. 
Whether  they  should  have  been  made  before,  or  were  rendered 
necessary  by  the  accident,  was  a  question  for  the  jury.  Central  R. 
Co.  V.  Gleason,  69  Ga.  200. 

Where  an  employee  is  injured  while  operating  a  machine,  evidence 
that  it  was  repaired  shortly  after  the  accident  is  competent  as  tend- 
ing- to  show  that  it  was  unsafe  at  the  time  of  the  accident.  Atchi- 
wn,  T.  &  S.  F.  R.  Co.  v.  McKee.  37  Kan.  S92,  IS  Pac.  Rep.  484. 

Where  a  company  ia  sued  for  starting-  a  fire  by  sparks  from  its 
engine,  and  the  evidence  tends  to  show  that  the  burner  was  in  a 
defective  condition ,  it  is  proper  to  show  that  a  change  had  subse- 
quently been  made,  and  that  the  dang-erous  emission  of  sparks 
ceased.    Alpern  i>.  Churchill.  S3  Mich.  607,  19  N.  W.  Kep.  549. 

In  an  action  for  injuries  resulting  from  the  alleged  neglig-ence 
uf  a  company  in  neglecting  to  maintain  in  a  safe  condition  a.  high- 
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way  crossing;,  in  not  replacing'  a  plank  which  had  been  removed,  it 
was  proper  to  allow  plaintiff  to  prove  that  after  the  injury  defend- 
ant repaired  the  crossinR-  by  replacing  the  plank.  Kelly  v.  South- 
ern Minn.  R.  Co.,  6  Am.  A  Bng.  R.  Gas.  264,  28  Minn.  98,  9  N.  W. 
Rep.  586. 

Evidence  of  subsequent  repairs  of  a  gate  by  defendant  is  compe- 
tent to  show  it  was  defendant's  duty  to  repair,  and  if  defendant 
wants  it  confined  to  that  issue  he  should  ask  an  instruction  so  coa- 
finiog  It.   Woods  V.  Missouri,  K.  &  T.  R.  Co.,  51  Mo.  App.  500. 

Evidence  of  the  repair  of  thetrack  after  an  accident,  when  offered 
in  chief  by  the  plaintiff,  and  not  in  rebuttal  of  any  proof  made  by 
the  opposite  party,  is  inadmissible.  Fordyce  v.  Chancey,  2  Tex. 
Civ.  App.  24,  21  S.  W.  Rep.  181. 

In  an  action  for  an  injury  to  an  engineer,  caused  by  a  defective 
track,  evidence  of  repairs  to  the  track,  which  did  not  tend  to  show 
that  the  repairs  had  been  made  at  the  place  of  the  accident,  was 
properly  excluded.  Knapp  v.  Siom  City  &  P.  R.  Co.,  71  Iowa  41,  33 
N.  W.  Rep.  18. 

In  an  action  by  a  passenger  for  injuries  sustained  by  the  derail- 
ment of  the  train,  evidence  that  defendant,  several  months  after  the 
accident,  repaired  its  road  in  various  places  by  puttinff  in  new  rails 
and  ties,  is  inadmissible;  and  the  plain.tiff's  evidence  should  be  con- 
fined to  the  condition  of  the  roadbed  at  the  place  and  in  the  imme- 
diate vicinity  of  the  accident  at  the  time  it  occurred,  and  he  should 
not  be  allowed  to  show  that  accidents  had  previously  occurred  on 
other  parts  of  defendant's  road.  Hipsley  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  27  Am.  4  Eng.  R.  Cas.  287.  88  Mo.  348. 

Evidence  of  repairs  of  a  railroad  track  made  six  months  after  an 
injury  charged  to  result  from  a  defect  therein  is  inadmissible  in  an 
action  for  such  injury.  Mahaney  v.  St.  Louis  &  H.  R.  Co.,  108  Mo. 
191, 18  S.  W.  Rep.  895  ;  Dougan  v.  Champ1ainTran8p.Co.,56  N.  Y.  1. 


Chicago,  R.  I.  &  P.  Ry.  Co. 

( Supreme  Court  of  Kansas,  Feb.  j,  rSgS.) 

Injury  to  Employee— Chargeable  with  Notice  of  Defect*— As  turn  p- 
lion  of  Risk.* — The  plaintiff  was  an  experienced  switchman  in  the 
yards  of  the  railway  company,  where  there  was  a  repair  shop,  and 
tracks  upon  which  broken  and  disabled  cars  were  placed  for  repair. 
A  defective  car  had  been  placed  on  one  of  these  tracks  to  be  repaired, 
and  in  an  attempt  to  uncouple  it  from  another  car  plaintiff  was  in- 
jured by  a  broken  coupling  attachment,  //r/if,  that  the  mere  fact 
that  the  car  was  out  of  repair  with  the  knowledge  of  the  company 

*See  notes  at  end  of  case. 
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is  not  sufficieat  to  eatablish  actioaable  negligence  on  the  part  of  the 
company.  Held,  further,  that  when  plaintiff  found  the  car  upon 
the  repair  track  he  was.  tn  effect,  warned  that  the  car  was  defect- 
ive, and  unsuitable  for  ordinary  uae;  and  must,  therefore,  be  taken 
to  have  assumed  the  risks  incident  to  the  handling  of  broken  and 
disabled  cars. 

PJeading  Negligence.*~The  plaintiff  cannot  claim  or  recover  dam- 
ages Dpon  grounds  of  negligence  other  than  those  alleged  in  hia 
petition. 

(Syllabus  bj  the  Court. ) 

Error  by  plaintiff  to  Leavenworth  county  superior 
court.     Affirmed. 

Fcnlon  &  Fenlon  {Benj.  F.  Endrcs.  of  counsel),  for 
plaintiff  in  error. 

M.  A.  Low,  IV.  F.  Evans,  and/.  E.  Dolman, 
for  defendant  in  error. 

Johnston,  J.  While  William'H.  Brown  was  un- 
coupling'two  cars  in  the  yards  of  the  Chicag'O,  Rock 
Island  &  Pacific  Railway  Company  at  Horton.twoof  bis 
fineers  were  injured  to  such  an  extent  as  to  ,  .^. , 
require  atnputation.  la  an  action  apainst 
the  company  to  recover  damages,  he  alleges  that  the  in- 
jury was  the  result  of  the  company's  neg-ligence,  and 
the  specific  and  only  negligence  alleged  is  that  "it  per- 
mitted, thrbugh  its  agents  and  employees,  said  car  No. 
3956  to  be  and  remain  out  of  repair,  knowing'^the  same 
to  be  in  a  defective  condition,  in  that  the  stAp  which 
held  the  Jenny  coupler  was  out  of  repair,  unfastened, 
and  out  of  place,  thus  permitting  the  coupler  to  sag  and 
fall  below  its  regular  and  right  position,  so  that,  when 
it  came  in  contact  with  the  coupler  of  another  car,  the 
coupler  of  said  other  car  overlapped  it.  and  caught 
Slid  plaintiff's  hand,  causing  the  injury  aforesaid."  At 
the  trial  the  plaintiff  produced  his  proof,  but  the  court 
held  it  to  be  insufficient,  and  sustained  a  demurrer  to 
his  evidence. 

It  appeared  tfaat  the  plaintiff  iiad  been  in  the  service  of 
the  company  for  several  years,  and  had  been  employed 
as  a  switchman  in  the  Horton  yards~for  nearly  nine 
months  before  the  occurrence  of  the  accident.  Some  of 
the  repair  shops  of  the  company  are  located  at  Horton, 
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and  in  connection  with  them  there  are  several  repair 
tracks,  upon  which  broken  or  injured  cars  are  placed 
for  the  purpose  of  repair.  The  defective  car  which 
plaintifiF  attempted  to  uncouple  was  upon  one  of  these 
tracks,  and  had  been  brought  there  for  repair.  We 
think  the  plaintiff  failed  to  establish  a  case  of  actionable 
negligence  on  the  part  of  the  company.  The  fact  that 
the  car  was  out  of  repair  did  not  imply  negligence.  In 
general,  it  is  the  duty  of  a  railway  company  to  furnish 
suitable  and  reasonably  safe  machinery  and  appliances; 
and  if  it  fails  to  do  so,  and  injury  results  therefrom  to  an 
employee,  he  may,  if  free  from  fault,  recover  from  the 
company  for  his  injuries.  That  rule  is  not  applicable 
in  a  case  like  this.  It  applies  to  cars  that  are  in  gen- 
eral use,  and  not  to  those  which  have  been  withdrawn 
from  service,  and  brought  in  for  repair.  All  know 
that  cars  are  frequently  broken  and  injured  by  use. 
and  when  that  occurs  both  duty  and  interest  require 
that  the  company  shall  cause  them  to  be  repaired,  and 
made  reasonably  safe  for  use.  To  accomplish  this,  it 
is  necessary  that  they  should  be  removed  to  the  repair 
shops,  and  it  is  necessary  that  employees  shall  assist  in 
moving  them.  As  a  general  rule,  an  employee  who 
handles  such  cars  with  knowledge  of  the  de.ects  will 
be  held  to    have    assumed  the  risks  incident  to   such 

work.  One  who  is  employed  to  handle  bro- 
•iH'?J(k£nNU«  ^^^  ^^^  disabled  cars  cannot  shut  his  eyes 
■""'<""*'  to  the  hazardous  character  of  the  service. 
(iH.r'riiiT'"''    nor  invoke  the  above-mentioned   rule  which 

requires  the  company  to  furnish  safe  machin- 
ery and  appliances.  In  order  to  conform  to  the  require- 
ments of  that  rule,  the  company  must  bring  in  broken 
and  disabled  cars,  and  repair  them.  When  they  are 
placed  on  the  repair  tracks,  the  employees  regularly  en- 
gaged in  handling  damaged  cars  have  at  least  some 
notice  of  their  condition  and  oF  the  risk  to  be  run  in 
handling  them.  When  the  plaintiff  found  the  car  on 
one  of  these  tracks,  he  was,  in  effect,  warned  that  for 
some  reason  the  car  was  unsuitable  for  ordinary 
use,  and  that  he  must,  therefore,  exercise  greater  care. 
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and  he  will  be  held  to  have  assumed  greater  risks. 
It  is  averred  that  the  company  knew  of  the  defective 
coaditioD  of  the  car,  and  that  the  plaintiff  had  no  knowl- 
edge  of  it;  but  he  had  no  right  to  assume  that  the  car 
was  safe.  Findiap  it  upon  a  repair  track,  he  is  re- 
quired to  proceed  as  if  it  was  defective  in  some  partic- 
ular, and  unsuitable  for  ordinary  use.  The  fact  that 
the  car  was  damag'ed,  and  had  been  put  aside  for  re- 
pairs, and  that  the  company  knew  of  its  condition,  is 
not  enough  i»  establish  actionable  neg-ligence.  There 
is  nothing  to  show  that  the  damaged  condition  of  the 
car  was  due  to  the  carelessness  of  the  company,  nor 
that  the  original  construction  was  faulty  ;  neither  is  it 
shown  by  whom  or  by  what  means  it  was  broken. 
The  plaintiff  can  make  no  claim  on  account  of  inex- 
perience. He  was  a  man  of  mature  years  who  had 
been  in  the  service  of  the  company  for  a  considerable 
time.  He  was  familiar  with  the  yards,  and  the 
methods  employed.  He  knew  the  location  of  the 
repair  tracks,  and  the  purpose  for  which  cars  were 
placed  thereon.  In  his  petition  there  is  no  averment 
that  the  company  was  guilty  of  negligence  in  failing 
to  notify  him  of  the  particular  defect  in  the  car,  or  that 
he  was  misled  in  any  way  as  to  the  character  of  the  de- 
fect by  the  action  of  the  company.  In  the  argument  it 
was  urged  that  the  company  was   negligent  _  ..... 

■     t-■^•  it  fi  J.1  1     i.n    n»»*lic  Iff  HniM. 

in  tailing  to  place  upon  the  car  the  mark  'B. 
O.,"  or  "Bad  Order."  It  was  contended  that,  as  some 
of  the  cars  on  these  tracks  had  been  repaired,  or  were 
in  good  condition,  such  a  designation  was  necessary 
and  customary.  Whether  under  the  circumstances, 
some  designation  of  that  character  is  necessary,  or 
whatever  may  be  the  rule  with  respect  to  it  where  its 
absence  is  relied  upon,  it  certainly  is  not  available  as  a 
ground  of  negligence  in  the  present  case.  The  failure 
to  so  mark  the  car  is  not  alleged  by  plaintiff  as  a 
ground  of  negligence,  and  he  cannot  rely  on  other  than 
those  all^ifM  as  a  basis  of  recovery.  But  aside  from 
that,  it  appears  from  testimony  given  by  one  of  plain- 
tiff's witnesses  that  there  was  a  mark  of  "Bad  Order" 
on  the  side  of  the  car. 
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Some  claim  is  made  that  the  car  was  placed  upon  the 
repair  track  to  have  aside-board  put  in,  and  not  for  the 
repair  of  the  coupling  attachment,  and  that,  as  this  was 
noted  in  the  car  inspector's  book,  it  operated  to  mislead 
the  plaintiff.  It  appears,  however,  that  he  did  not  see 
the  book  until  after  the  accident,  and,  whatever  it  may 
have  contained,  he  could  not  have  been  misled  by  it. 

Our  conclusion  is  that  the  plaintiff  failed  to  show 
that  his  injury  was  caused  by  the  neg-lipence  of  the 
company,  and  therefore  the  ruling  of  the  district  court 
must  be  sustained.  As  tending  to  sustain  the  conclusion 
reached,  the  following  cases  are  cited:  Flanagan  t-. 
Railway  Co..  45  Wis.  98;  Id.,  50  Wis.  462,  7  N.  W. 
337;  Kelley  v.  Railway  Co..  35  Minn.  490,  29  N.  W. 
173;  Yeaton  v.  Railroad  Corp.,  135  Mass.  418;  Railroad 
Co.  V.  Ward,  61  111.  130;  Arnold  v.  Canal  Co.,  125  N. 
Y.  17.  25  N.  E.  1064;  Watson  v.  Railway  Co. ,  58  Tex. 
434.  The  judgment  of  the  district  court  will  be  affirmed. 
All  the  justices  concurring. 


MOTES. 

Employee  Chargeable  with  Notice  of  Defects— Assumption  of  Risk. 
— Where  a  company  U  in  the  habit  of  taking'  damag'cd  cars  from 
one  station  to  another  for  repairs,  and  a  person  is  employed  to 
couple  and  switch  such  cars,  and  while  so  eagag'ed  is  injured  by 
reason  of  the  broken  condition  of  a  car,  the  presumption  is  that  he 
undertook  the  employment  subject  to  all  the  risks  incident  to  the 
place  and  that  this  was  one  of  the  risks  he  expected  to  incur  when 
he  accepted  the  employment.  Chicago  A  N.  W.  R.  Co.  v.  Ward,  61 
III.  130,  12  Am.  Ry.  Rep,  434;  Watson  v.  Houston  Sl  T.  C.  R.  Co..  11 
Am.  4  Bag.  R.  Cas,  213,  58  Tex.  434. 

An  employee  so  engaged  assumes  the  risk  of  injury  by  mistsking' 
a  damaged  car  for  a  sound  one,  whether  it  result  throufch  accident, 
or  the  error  or  omission  of  a  fellow  servant.  Fraker  v.  St.  Paul,  M. 
&  M.  R.  Co.,  15  Am.  A  Eng.  R.  Cas.  256,  32  Minn.  54,  19  N.  W.  Rep. 
349;  Yeaton  v.  Boston  6i  L.  R.  Corp.,  15  Am.  &  Eng.  R.  Cas.  253,  135 
Mass.  418. 

Plaintiff  was  a  brakeman  employed  in  defendant's  yards  at  S.; 
there  were  inspectors  whose  duty  it  was,  on  the  arrival  of  every 
train  in  the  yard,  to  examine  each  car,  and  if  any  injury  or  defect 
was  discovered,  to  remove  the  car  from  the  train  and  place  it  upon 
a  track  known  as  the  "cripple  track"  for  repairs,  and  in  this  work 
plaintiff  was  employed,  In  attempting  to  couple  two  cars,  one  of 
which  had  a  broken  draw-head,  in  order  that  the  latter  might  be 
placed  on  said  track,  plaintiff  was  injured.   The  defect  might  easily 
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have  been  seen.  Held,  th&t  the  action  was  not  maintainable;  that 
plaintiff  took  the  necessary  risk  of  his  employmeat,  one  of  the  pur- 
poses of  nhich  vraa  to  handle  and  remove  disabled  cars;  that  under 
the  circumstances  he  had  no  right  to  assume  that  the  couplings 
were  perfect;  if  he  did  not  know  the  condition  of  the  one  which 
caused  the  injurj,  he  was  bound  to  assume  that  it  mijcht  be  disabled 
and  govern  his  action  sccordinglj,  and  so  was  chargeable  with  neg- 
ligence. Arnold  v.  Delaware  ft  H.  Canal  Co.,  125  N.  Y.  15,  25  N.  E. 
Rep.  1064,  34  N.  Y.  8.  E.  372. 

A  company  is  not  liable  to  its  employee  for  injuries  received  while 
ruuning  a  defective  engine  to  a  machine  shop  for  repair,  if  he  knew 
of  the  defect  which  made  the  repair  necessary.  When  the  employee 
is  not  chargeable  with  the  knowledge  of  such  defect,  the  question  . 
lA  negligence  in  the  use  of  the  defective  engine  is  to  be  decided  by 
the  jury.     Houston  &  T.  C.  R.  Co.  v.  O'Hare,  64  Tei.  600. 

Ptead'ing  Negligence. — Where  the  action  is  based  upon  negligence, 
it  is  sufficient  if  the  complaint  sets  forth  generally  that  the  accident 
was  the  result  of  defendant's  nefrligence,  and  it  is  not  necessary  to 
set  ont  the  particulars  constituting  such  negligence.  Clark  v.  Chi- 
cago. B.  ft  Q.  R.  Co..  4  McCrary  (U.  S.)  360,  15  Fed.  Rep.  S88; 
Andrew  v.  Chicago  &  N.  W.  R.  Co.,  45  111.  App.  269;  St.  Louis  ft  S. 
B-  R.  Co.  V.  Mathias,  50  Ind.  65,  8  Am.  Ry.  Rep.  381;  Pittsburgh,  C. 
ft  St.  I,.  R.  Co.  V.  Nelson,  51  Ind.  150;  Louisville,  N.  A.  ft  C.  R.  Co. 
i-.  Jones,  28  Am.  ft  Eng.  R.  Cas.  170,  106  Ind.  551,  9  N.  E.  Rep.  476; 
Ohio  ft  M.  K.  Co.  V.  Walker,  32  Am.  ft  Bug.  R.  Cas.  121,  113  Ind.  196, 
IS  N.  E.  Rep.  234, 12  West  Rep.  731;  Louisville  ft  N.  R.  Co.  v.  Wolfe, 
80  Ky.  82;  Otto  v.  St.  Louis,  L  M.  ft  S.  R.  Co  ,  12  Mo.  App.  168;  El- 
dndge  V.  Long  Island  R.  Co.,  1  Sandf.  (N.  Y.)  89.  Contra,  see  De- 
vino  V.  Central  Vt.  R.  Co.,  63  Vt.  93,  20  Atl.  Rep.  953. 

A  general  allegation  of  negligence,  without  stating  the  acts  coo- 
stitnting  negligence,  is  good  against  a  demurrer.  Gulf,  C.  ft  S. 
F.  R.  Co.  V.  Washington,  49  Fed.  Rep.  347,  4  U.  S.  App.  121.  1  C.  C. 
A.  286;  Cleveland  C,  C.  ft  I.  R.  Co.  v.  Wynant,  100  lad.  160;  Ham- 
mond V.  Schweitzer,  112  Ind.  246.  11  West  Rep.  661,  13  N.  E.  Rep. 
b69;  Louisville,  N.  A.  ft  C.  R.  Co.  v.  Cauley,  119  Ind.  142.21  N.  E. 
Rep.  546;  Ohio  ft  M.  R.  Co,  v.  McCartney,  121  Ind.  385,  23  N.  E.  Rep. 
258;  Ohio  ft  M.  R.  Co.  v.  Craycraft,  5  Ind.  App.  335,  32  N.  E.  Rep.  297. 

But  where  the  pleader  sees  fit  to  specify  the  grounds  of  negligence, 
he  will  be  confined  in  his  proofs  to  the  facts  thus  specified.  Ravens- 
craft  V.  Missouri  Pac.  R.  Co.,  27  Mo.  App.  617;  Schneider  v.  Mis- 
souri Pac.  R.  Co.,  75  Mo.  295  ;  Atchison  v.  Chicago,  R.  I.  ft  P.  R. 
Co.,  80  Mo.  213. 

An  allegation  in  a  pleading  that  the  party  complained  against 
negligently  committed  the  particular  act,  or  negligently  omitted  to 
do  a  particular  thing,  which  led  to  the  injury  for  which  redress  is 
sought,  issuOicieat  without  pleading  all  the  facts  and  circumstances 
from  which  negligence  could  be  inferred.  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Barnes,  2  Ind.  App.  213,  28  N.  E.  Rep.  328;  Mack  v.  St.  Louis, 
K.  C.  A  N.  R.  Co.,  77  Mo.  232;  Hill  v.  Missouri  Pac.  R.  Co.,  49  Mo- 
App.  520. 

But  the  act  which  is  characterized  by  negligence  must  be  stated. 
Ohio&M.  R.  Co.  V.  Engrer,  4  Ind.  App.  261,  30  tt.  E.  Rep.  924;  Wills 
V.  Cape  Girardean  S.  W.  R.  Co.,  44  Mo.  App.  51;  Woodward  v.  Ore- 

SD  R.  ft  N.  Co.,  18  Dreg.  289,  22  Pac.  Rep.  1076;  Missouri  Pac.   R. 
.  V.  Hennessey,  42  Am.  &  Bug.  R.  Cas.  225,  75  Tex.  15S,  12  S,  W. 
Rep.  606. 
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A  petHlon  in  a.n  action  againat  a  railroad  company  for  peraonal 
injury  growing  out  of  the  alleged  negligence  of  the  servants  of  tbe 
company  must  show  to  which  servant  or  servants  of  the  compsiDy 
neK'ligence  is  imputed,  and  fully  and  definitely  atate  what  acts  or 
omissions  of  such  servants  constitute  the  neglij^ence  complained  of. 
iltnhisoa,  T.  &  8.  F.  R.  Co.  v.  O'Neil,  49  Kan.  367,  30  Pac.  Rep. 
470. 

A  declaration  for  negligent  injury  must  aver  the  fact  and  the 
manner  of  negligence,  and  plaintiff  should  be  confined  to  what  U 
set  forth  in  his  declaration.  Marquette,  H.  &  O.  R.  Co.  v.  Marcott, 
.41  Mich.  433. 

In  actions  on  the  cAse  for  negligence  the  plaintiff  is  bound  to  set 
'  out  in  his  declaration  the  combination  of  material  facts  relied  on  as 
a  cause  of  action,  and  to  follow  up  the  allegation  by  evidence  point- 
ing out  and  proving  the  same  combination  of  circumstances,  in  order 
to  apprise  the  parties  and  the  court  of  the  precise  subject  of  tbe 
controversy.     Denman  v.  Johnston,  85  Mich.  387, 48  N.  W.  Rep.  565. 


New  York.  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Rhode  Island,  June  33,  i8^j.\ 

Injuries  to  Employee— Defective  Grab-Iron — Verdict  and  Evidence. 
— In  an  action  by  a  railroad  employee  ag&inst  the  company  for  per- 
sonal injuries,  plaintiff  testified,  and  he  was  corroborated  by  another 
witness,  that  a  grab-iron  was  loose  at  one  end;  and  that  his  fall 
from  the  car  was  the  result  of  such  defect.  This  evidence  was  un- 
contradicted, thoug'h  defendant  attempted  to  discredit  sucb  witnesa. 
Held,  that  a  verdict  for  plaintiff  would  not  be  disturbed  as  against 
the  evidence. 

Same— Evidence  of  Subsequent  Condition  of  Grab-Iron.— Testi- 
mony to  show  that  such  grab-iron  was  in  good  order  six  days  after 
the  accident  was  inadmissible,  there  being  no  evidence  offered 
to  show  that  it  was  in  the  same  condition  then  as  at  the  time  of  the 
accident. 

Same— Admissibility  of  Evidence. — Though  the  declaration  did  not 
allege  that  plaintiff's  injuries  were  the  result  of  defendant's  failure 
to  furnish  a  sufficient  number  of  hands  to  run  the  train,  evidence  a^ 
to  the  number  of  hands  on  the  train  was  admissible  to  show  that 
plaintiff  was  properly  in  the  position  where  the  accident  took 
place. 

Defects — Inspection  of  Foreign  Cars.* — Defendant  was  responsible 
for  the  condition  of  such  gral>-iron,  though  it  was  on  a  foreign  car, 
the  defect  having  been  discoverable  by  reasonable  inspection. 

1.  Cas.,N.  S.,  759. 
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Newly  Discovered  Evidence. — The  alleged  discovery  of  evidence 
where  it  is  not  shown  that  its  prodaction  at  the  trial  fras  impossible 
or  of  evidence  which  merely  tends  loimpeach  or  discredit  plaintiff's 
teslimotiy,  is  not  sufficieat  grouad  for  a  new  trial. 

Motion  for  new  trial  by  defendant.     Denied. 

Walter  B.  Vincent  and  Herbert  A .  Rice,  for  plaintiff. 
Frank  S.  Arnold,  for  defendant. 

Matteson,  C.  J.  The  only  testimony  as  to  how 
the  accident  happened  is  that  of  the  plaintiff.  His 
statement  is  that,  as  he  was  climbing  the  car,  the  ^rab 
iron  on  top  of  the  car,  as  he  laid  hold  of  it, 
being  loose  at  one  end,  swung  around,  and  M!i]"i!ihjM„ 
he  was,  in  consequence,  precipitated  to  the  i^i'tMlii!*" 
{rround.  The  plaintiff  is  corroborated  in 
his  statement  by  the  testimony  of  the  witness  RoUitis 
to  the  extent  that  the  grab  iron  on  the  car  from  which 
the  plaintiff  testiHes  that  he  fell  was  loose  at  one  end. 
There  is  no  direct  testimony  in  contradiction  of  that 
of  the  plaintiff  and  of  Rollins,  but  the  defendant  sought 
to  discredit  it  by  attempting*  to  show  that  the  plaintiff 
had  made  statements  shortly  after  the  accident  to  one 
witness  that  he  did  not  know  how  it  occurred,  and  to 
other  witnesses  that  he  was  injured  by  the  (jiving  way 
of  a  brake  wheel  in  setting  the  brake,  and  by  attempt- 
infi^tosbow  that  the  testimony  of  Rollins  was  incon- 
sistent with  his  conduct  after  the  accident.  The  credit 
to  be  given  to  the  plaintiff's  testimony  and  to  that  of 
Rollins  was  for  the  determination  of  the  jury.  Their 
verdict  being  in  favor  of  the  plaintiff,  it  is  not  for  us 
to  disturb  it  ou  the  ground  that  it  is  against  the  evi> 
dence  in  this  respect. 

We  find  no  error  in  the  refusal  of  the  common  pleas 
division  to  permit  the  defendant  to  put  in  testimony  to 
the  effect  that  when  the  car  arrived  at  Altoona,  Pa.,  on 
December  31.    1895,  six  days  subsequently 
4n  {he  accident,  certain    repairs   were    made  aXSm^^'^*- 

r^n  it,  but  that  the  grab  iron  was  not  out  'jji^'' tr*rrt- 
repair  and  no  repairs  were  made  on  that. 
^jie  travel  of  the  car  after  the  accident  had  not  been 
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shown  by  the  testimony  beyond  New  Haven,  and  the 
offer  was  not  accompanied  by  any  offer  to  show  that 
the  car  was  in  the  same  condition  at  the  time  it  arrived 
in  Altoona  that  it  was  when  it  left  New  Haven  ;  or  in 
other  words,  that  no  repair  of  the  g'rab  iron  had  been 
made  between  New  Haven  and  Altoona.  If  the  grab 
iron  was  defective,  as  testified  by  the  plaintiff  aad 
Rollins,  and  consequently  dang-erons  to  the  employees 
of  the  defendant  or  other  railroad  corporations  over 
which  the  car  mig-ht  be  transported,  it  is  not  improba- 
ble that  it  may  have  been  repaired  subsequently  to  the 
accident  during^  its  transit. 

We  do  not  think  that  the  common  pleas  division  erred 
ia  admitting  the  evidence  of  the  plaintiff  on  the  ques- 
tion as  to  whether  the  train  had  its  full  complement  of 

trainmen  on  the  date  of  the  accident.  The 
ui'm'e'iNim-  fiT-ound  of  objection  was  that  the  declaration 

did  not  allege  that  the  accident  was  due  to  a 
lack  of  the  requisite  number  in  the  crew  in  charg-e  of 
the  train,  but  merely  the  defective  condition  of  the 
grab  iron.  The  purpose  of  the  testimony  was  not  to 
show  that  the  accident  was  occasioned  by  the  lack  of  a 
sufficient  number  of  men  to  properly  handle  the  train, 
but  to  show  that  the  plaintiff  was  properly  in  the  posi- 
tion on  the  train  in  which  he  was  at  the  time  of  the 
accident  to  rebut  any  claim  which  might  be  made  by 
the  defendant  to  the  contrary,  as  the  basis  of  a  con- 
tention that  the  plaintiff  was  guilty  of  contributory 
negligence.  We  think  the  testimony  was  admissible 
for  the  purpose. 

The  defendant  contends  that,  if  the  plaintiff's  inju- 
ries were  occasioned  in  the  manner  alleged,  they  were 
occasioned  by  the  act  of  a  fellow  servant,  and  therefore 

that  the  plaintiff  is  not  entitled  to  recover. 
»''Kta-iiip.(-  It  is  argued  that,  as  the  car  belonged  to 
Cm*    ""      another    corporation,    the    defendant's    car 

inspectors  employed  by  it  were  as  to  the 
plaintiff,  in  so  far  as  the  inspection  of  this  car  was  coa~ 
ceraed,  fellow  servants  ;  and  hence,  ia  the  absence  of 
any  claim,  that  such  inspectors  were  not  competent. 
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that  the  plaintiff  cannot  maintain  an  action  for  an  injury 
resulting'  from  a  failure  of  the  former  to  perform  their 
duty.  There  is  a  wide  diversity  of  opinion  in  relation 
to  the  obligation  of  a  railroad  company  to  inspect  the 
cars  of  other  companies  received  by  it  for  transporta- 
tion. The  cases  relating  to  the  subject  are  collected 
in  3  Elliott,  R.  R.  §  1279.  notes.  It  seems  to  us  that 
the  better  view,  as  well  as  that  sustained  by  the  weight 
of  authority,  is  that  laid  down  in  Gottlieb  v.  Railroad 
Co..  100  N.  Y.  462,  3  N.  E.  344.  This  view  is  that  a 
railroad  company  "is  bound  to  inspect  foreign  cars 
just  as  it  would  inspect  its  own  cars"  ;  that  "it  owes 
the  duty  of  inspection  as  master,  and  is  at  least  respon- 
sible for  the  consequences  of  such  defects  as  would  be 
disclosed  or  discovered  by  ordinary  inspection.  When 
cars  come  to  it  which  have  defects  visible  or  discovera- 
ble by  ordinary  inspection,  it  must  either  remedy  such 
defects,  or  refuse  to  take  such  cars.  So  much,  at  least, 
is  due  from  it  to  its  employees.  The  employees  can 
no  more  be  said  to  assume  the  risks  of  such  defects  on 
foreign  cars  than  on  cars  belonging  to  the  company. 
As  to  such  defects  the  duty  of  the  company  is  the  same 
as  to  all  cars  drawn  over  its  road."  The  court  adds  that 
this  rule  is  neither  onerous,  inconvenient,  nor  imprac- 
ticable. It  requires,  before  the  train  starts,  and  while 
upon  its  passage,  the  same  inspection  and  care  as  to  all 
the  cars  on  the  train.  The  defect  complained  of  in  the 
present  suit  was  one  which  could  have  been  discovered 
by  reasonable  inspecttoo,  and  one,  therefore,  which  it 
was  the  duty  of  the  defendant,  under  the  rule  stated, 
to  have  ascertained  and  remedied.  Having  failed  in  its 
duty  in  this  respect,  it  is  liable  to  the  plaintiff  for  the 
injuries  to  him  which  have  ensued. 

We  do  not  think  that  the  evidence  alleged  to  be 
newly  discovered,  as  set  forth  in  the  affidavits  filed  and 
accompanying  photographs,  is  such  as  to  entitle  the 
defendant  to  a  new  trial. 

No  reason  appears  why  the  fact  that  the  box  rar 
16,500.  T.  H.  &  I.,  was  constructed  with  side  ladders 
11  (N  s)  A  ft  E  R  Cm— 27 
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instead  of  end  ladders  could  not  have  been  proved  at  the 
trial.  At  least  one  of  the  witnesses  (Kipple) 
ii'i'iJl'"""*  called  for  the  defendant,  had  seen  and  in- 
spected this  car  prior  to  the  trial,  and,  for 
aug^ht  that  appears,  his  testimony  on  the  point  mi^ht 
have  been  taken,  if  inquiry,  concernineit  had  been  made. 
Moreover,  the  effect  of  the  testimony  is  merely  to 
impeach  or  discredit  that  of  the  plaintiff  that  the  car 
from  which  he  fell  had  end  ladders,  and  it  has  been 
repeatedly  held  that  a  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  goes  merely  to  dis- 
credit or  impeach  the  testimony  of  a  witness.  Francis 
V.  Baker,  11  R.  I.  103;  Dexter  v.  Handy.  13  E.  I.  474; 
Roberts  v.  Roberts,  Index  RR,  169.  33  Atl.  872.  But, 
aside  from  these  technical  sug-g^estions,  the  evidence  is 
notsnfScientlvconclusivein  itself  to  warrantanew  trial. 
It  is  desig-ned  to  establish  that  car  16,500,  T.  H.  & 
I.,  had  side  ladders,  and  not  end  ladders;  the  purpose 
being  to  arg'ue  from  this  that  the  plaintiff's  testimony 
was  false  or  mistaken,  because  he  said  in  his  testimony 
that  the  car  from  which  he  fell  had  end  ladders,  and 
that  he  thought  it  was  car  16,500,  T.  H.  &  I.  The 
plaintiff  did  not  pretend  to  state  positively  that  the  car 
from  which  he  fell  was  that  designated  as  "16.500,  T. 
H.  &  I.,"  and  it  is  evident  that  his  knowledge  as  to  the 
marks  upon  the  car  was  derived  from  some  one  subse- 
quently to  the  accident.  His  affidavit  filed  at  the  hearing 
states  that  this  information  was  obtained  from  the  con- 
ductorof  the  train  in  September,  18%.  loogsubsequently 
totheaccident.  But  it  is  not  pretended  that  the  conductor 
had  any  knowledge  of  the  position  in  the  train  of  the 
car  in  question  save  that  afforded  by  his  train  book, 
which  contained  a  record  of  the  cars  composing  the 
train.  It  does  not  appear  that  any  reason  existed  for 
a  record  in  the  train  book  of  the  precise  order  in  which 
the  cars  were  arranged  in  the  train,  and,  in  the  absence 
of  such  reason,  it  is  not  to  be  presumed  that  especial 
care  was  taken  to  have  the  cars  enter^  in  the  train 
book  in  the  exact  order  of  their  position  in  the  train; 
and,  if  not,  the  evidence  of  the  train  book,  white  it  may 
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be  accurate  as  to  the  cars  ia  the  train,  is  not  conclusive 
as  to  thejposition  of  any  particular  car;  and  hence  car 
16,  500,  T.  H,  &  I.,  may  not  have  been  in  the  position 
in  the  train  of  the  car  from  which  the  plaintiff  testifies 
that  he  fell,  and.  if  not,  it  may  not  have  been  that  car. 
New  trial  denied,  and  case  remitted  to  the  common  pleas 
division  with  direction  to  enter  judgement  for  the  plain- 
tiff on  the  verdict. 


Southern  Pac.  Co. 

{Supreme  Court  of  Utah,  June  20,  iSpS.) 
Opinion  of  Expert — Admissibility. — Where  building's  used  eictus- 
irely  in  the  business  of  railroading'  are  peculiar  and  more  or  less 
complicated  structures,  and  their  construction  requires  skill  in  the 
raecbaaic  arts,  and  is  outside  the  knowledge  and  experience  of  ordi- 
nary jurors,  the  opinion  of  an  expert  witness  on  the  question  whether 
or  not  such  buildings  were  carefully  and  properly  constructed  is  ad- 
missible. 

Injury  to  Employee — Evidence  of  Subsequent  Experimeata — Admis- 
sibility.*— H.,  an  employee  of  a  railroad  company,  while  walking  on 
the  company's  track  located  along'  the  center  of  a  passageway  be- 
tween its  coal  bins,  was  struck  by  an  engine  while  standing  on  the 
side  of  the  track  against  the  bins,  whither  he  had  gone  to  permit 
the  engine  to  pass.  The  passageway  was  shown  to  be  12  feet  2  inches 
wide.  The  beam  of  the  engine  which  struck  H.  was  9  feet  1  inch 
wide.  Afterwards  the  company  placed  F.,  as  near  as  possible,  in 
the  same  position  as  H.  was  when  he  was  struck  and  injured,  and 
ran  another  engine  with  the  same  length  of  beam  as  the  one  which 
struck  H.  past  him,  to  determine  by  experiment  that  a  man  could 
stand  there  in  safety  while  such  engine  passed  him.  Both  engines 
were  run  at  a  low  rate  of  speed.  The  railroad  track  and  bins  were 
in  the  same  position  at  the  time  of  the  accident  and  of  the  experi- 
ment. In  an  action  brought  by  H.  against  the  company  to  recover 
damages  for  injuries  sustained  by  him,  both  H.  and  F.  testified 
before  the  jury,  and  could  be  observed  by  them.  Held,  that  the 
court  committed  no  reversible  error  by  permitting  the  company  to 
introduce  ev'dence  of  the  experiment. 
(Syllabus  by  the  Court.) 

Appeal    by  plaintiff  from  Weber  county  district 
court.     Affirmed. 
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J.  H.  £  H.  R.  MacMillan,  for  appellant. 
Marshall,  Royle  dc  Hempstead,  for  respondent. 

Bartch,  J.  The  plaintiff  was  on  the  18th  day  of 
November,  1894,  in  the  employ  of  the  defendant 
^^^  company  at  Carlin,  Nev.,  as  a  coal  heaver. 

His  work  had  to  be  performed  in  the 
company's  coal  sheds,  and  consisted  in  supplying 
the  tenders  of  engines  with  coal  whenever  they 
were  run  into  the  sheds  for  that  purpose.  The 
coal  sheds  were  constructed  with  a  railroad  track 
through  them,  so  as  to  enable  the  running  of  engines 
into  them  for  coaling  purposes.  It  appears  that 
coal  bias  were  on  both  sides  of  the  track,  and  that 
the  passageway  or  space  for  the  track,  according  to 
plaintiff's  testimony,  was  12  feet  2  inches  wide.  On 
the  day  above  mentioned  the  plaintiff  attempted  to  pass 
through  this  passageway,  on  the  track  to  the  round- 
house, for  a  purpose  of  his  own,  and  was  struck  by  the 
beam  of  an  ensfine  in  the  sheds  while  standing  on  the 
side  of  the  track,  against  a  coal  bin,  where  he  had  gone, 
on  the  approach  of  the  engine,  as  a  place  of  safety,  and 
received  the  injuries  of  which  he  complains.  The 
witness  Fitzgerald  testified  that  the  beam  on  the  engine 
which  struck  the  plaintiff,  by  measurement,  was  9  feet 
and  1  inch  in  length.  There  is  also  evidence  tending 
to  show  that  it  was  a  practice  for  employees,  with  the 
knowledge  of  the  company,  to  pass  through  the  sheds 
on  the  track.  The  plaintiff,  claiming  that  he  was  in- 
jured through  the  negligence  of  the  defendant  in  the 
construction  of  its  coal  sheds,  brought  this  action  to 
recover  damages.  At  the  trial  the  jury  returned  a  ver- 
dict of  "no  cause  of  action."     Hence  this  appeal. 

The  first  assignment  of  error  which  we  will  con- 
sider relates  to  the  admission  of  evidence.  The  court 
permitted  the  witness  Fitzgerald,  over  the  objection 
of  counsel  for  the  plaintiff,  to  answer  the 
-ll'itui'imp."  following  question:  "From  your  experience 
as  a  railroad  engineer  and  your  experience 
as  a  civil  engineer,  please  state  whether  those  sheds 
were  carefully  and  properly  built  for  the  purposes  for 
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which  they  were  erected."  Counsel  for  the  appellant 
insists  that  this  action  of  the  court  was  erroneous,  be- 
cause, as  they  maintain,  it  was  calling-  for  the  opinion- 
of  the  witness  on  a  question  that  the  jury  wa.s  to  de- 
termine. No  objection  appears  to  have  been  interposed 
on  the  pround  that  the  witness  was  not  an  expert,  and 
therefore  it  may  be  assumed  that  be  was  competent 
to  give  expert  testimony.  The  jjeneral  rule  is  that  a 
witness  must  testify  to  facts,  and  not  conclusions.  To 
this  rule,  however,  there  are  exceptions,  and  we  think 
this  question  falls  within  the  exceptions.  The  con- 
tention of  the  appellant  at  the  trial  was  that  the  coal 
sheds  were  negligently  constructed.  This  was  con- 
troverted by  the  respondent,  and  thus  one  of  the  main 
issues  was  whether  they  were  properly  erected  for  the 
purpose  for  which  they  were  intended.  Now,  it  is 
apparent  from  the  evidence  that  these  sheds  are  pecu- 
liar and  more  or  less  complicated  structures, — results  of 
mechanical  skill,  — and  appear  to  be  necessary  for, 
and  used  exclusively  in,  the  businessof  railroading. 
Thus,  the  very  nature  and  use  of  the  structure  pre- 
cludes the  idea  that  the  average  layman  is  competent 
to  judge  of  their  proper  or  improper  construction. 
It  was  therefore  permissible  to  resort  to  the  opinion  of 
a  person  possessed  of  such  requisite  mechanical  skill 
and  experience  as  enabled  him  to  form  a  correct  judg- 
ment as  to  whether  on  not  the  sheds  were  carefully 
and  properl}-  constructed.  The  building  of  such  sheds 
for  the  purpose  of  railroading  is  not  a  subject  of  gen- 
eral knowledge,  but  it  depends  so  far  upon  skill  in  and 
knowledge  of  the  mechanic  arts,  outside  the  knowledge 
and  experience  of  ordinary  jurors,  as  to  render  the 
opinions  of  those  who  are  competent,  from  special  train- 
ing in  the  art  of  construction,  and  experience,  to  form 
them,  admissible.  This  is  so  because  of  the  difficulty 
in  placing  before  jurors  unskilled  in  such  matters  a 
state  of  facts  which  would  enable  tbem  to  draw  correct 
conclusions  without  the  aid  of  such  opinions.  And 
such  opinions  are  not  in  all  cases  confined  to  experts. 
"There  is  a  growing  tendency  to  the  doctrine,  if  it  be 
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not  already  established,  that  opiaioas  of  ordinary  wit- 
nesses may  be  g^iven  upon  matters  of  whicb  they  have 
personal  knowledge  in  all  cases  in  which,  from  the  very 
nature  of  the  subject,  the  facts,  disconnected  from  such 
opinions,  cannot  be  presented  to  a  jury  as  to  enable  them 
to  pass  upon  the  question  with  the  requisite  know- 
ledge." Suth.  Dam.  §  442;  Rog.  Exp.  Test.  §  108;  1 
tJreenl.  Ev.  §  440;  7  Am.  &  Eng.  Enc.  Law,  509,  510; 
Mangum  v.  Mining  Co.,  15  Utah,  534,  50  Pac.  834; 
Wright  V.  Pacific  Co.,  15  Utah,  421.  49  Pac.  309; 
Scattergood  v.  Wood.  79  N.  Y.  263;  Walker  v.  Fields, 
28  Ga.  237;  Railroad  Co.  v.  Johnson.  38  Ga.  409; 
Railway  Co.  v.  Lanham,  27  Ind.  171.  We  conclude 
that  the  court  committed  no  error  in  permitting  an 
answer  to  the  question. 

Counsel  for  the  appellant  further  insist  that  the 
court  erred  in  permitting  the  witness  Fitzgerald  to 
answer  the  following  question,  over  their  objection: 

"Mr.  Fitzgerald,  will  you  please  state, 
if^Y.** '■('£?  whether  you  yourself  have  ever  stood  inside 
RiHiteir<ri.  that  shed,  at  or  near  the  place  where  the 
wi'ij"  "        accident    was   testified    to    have  occurred, 

while  an  engine  with  those  beams  entered 
and  passed  you?"  This  question  was  objected  to 
on  the  ground  that  the  experiment  was  not  shown 
to  have  been  made  at  the  same  place,  and  with 
the  same  engine,  and  because  made  with  a  diifereut 
man,  and  not  shown  to  have  been  made  at  the 
same  rate  of  speed.  As  to  the  location,  the  evi- 
dence shows  that  the  place  of  the  accident  was 
pointed  out  to  the  party,  who  stood  in  the  passageway 
to  make  the  experiment,  and  that  he  stood,  as  near  as 
was  possible  to  ascertain,  in  the  same  place  where  the 
plaintiff  stood  at  the  timeof  the  injury;and  there  is  no 
question  that  the  passageway,  railroad  track,  and  sheds 
were  still  the  same,  and  had  not  been  changed.  While 
it  appears  a  different  engine  was  use<l  in  the  experi- 
ment, still  it  is  shown  that  the  beam  which  struck  the 
plaintiff  was  of  the  same  length  as  those  on  the  engine 
used.     So  the  men  were  different,  it  fatrue  ;  but  both 
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were  witnesses,  and  testified  before  the  jury,  who  hav- 
idg*  had  an  opportunity  for  observation  and  comparison, 
had  no  occasion  to  be  misled  to  the  plaintiff's  prejudice. 
There  was  a  difference  in  the  rate  of  speed,  but  both 
engines  were  runnings  at  a  low  rate, — the  one  which 
caused  the  injury,  according'  to  the  plaintiff's  testimony, 
at  seven  or  eight  miles  per  hour,  while  the  other  was  ■ 
running  at  a  lower  rate  on  the  occasion  of  the  experi- 
ment. From  all  the  facts  in  evidence,  it  seems  diffi- 
cult to  see  how  the  differenc*  in  the  rate  of  speed  could^ 
make  any  material  difference  in  the  space  between  the 
enpfine  and  the  side  of  the  coal  bin  where  each  man  was 
standing  when  the  engine  passed.  However  this  may 
be,  the  experiment  was  performed  simply  for  the  pur- 
pose of  ascertaining  whether  a  man  could  stand  there 
in  safety  while  the  same  kind  of  an  engine  which  caused 
the  injury  was  passing,  or,in  other  words,  for  the  purpose 
of  measuring  the  space  between  the  engine  and  the  side 
of  the  bin.  This  appears  from  other  evidence  as  well; 
for  the  plaintiff  testified  that  the  passageway  was  12 
feet  and  2  inches  wide,  and  the  witness  Fitzgerald  that 
the  beam  which  struck  the  plaintiff  was  9  feet  and  1 
inch  long.  It  will  be  noticed  that  this  left  a  space  of 
18;^  inches  between  each  end  of  the  beam  and  the  side 
of  the  coal  bin  ;  the  bins  being  situated  on  each  side  of 
the  passageway,  and  the  circumstances  in  evidence  indi- 
cating that  the  track  was  laid  along  in  the  centre  of  the 
passageway.  It  would  seem,  therefore,  by  simple 
mathematical  demonstration,  without  the  aid  of  the  ex- 
periment, that  there  was  sufficient  space,  where  the 
appellant  was  injured,  to  permit  a  man  of  even  more 
than  average  size  to  stand,  while  an  engine  was  passing, 
without  being  necessarily  exposed  to  injury.  This 
even  though  the  engine  surged  3  or  4  inches  while 
passing  as  testified  by  the  plaintiff,  which,  however, 
seems  improbable,  at  a  rate  of  speed  at  which  an  en- 
gine must  necessarily  run  at  that  point  in  order  to  stop 
within  the  coal  shed.  Under  all  the  facta  and  circum- 
stances of  this  case  appearing  in  the  record,  we  are  of 
the  opinion  that  the  court  committed  no  reversible  er- 
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ror  in  permitting  the  question  here  under  consideratioa 
to  be  answered,  althoug^h  it  behooves  a  court  to  exer- 
cise a  gfreat  caution  in  the  admission  of  such  testimony. 
The  appellant  also  insists  that  the  court  erred  ia  al- 
lowing a  certain  witness  to  answer  questions  respecting 
the  population  of  the  town  of  Carlin,  where  the  acci- 
dent occurred ;  the  purpose  for  which  the  coal  sheds 
were  erected  ;  the  purpose  for  which  they  are  used  by 
the  defendant  compmy  ;  and  whether  the  coil  sheds 
were  erected  to  be  used  as  a  common  passageway  for 
people,  a^d  for  the  convenience  of  the  public.  It  seems 
clear  from  an  examination  of  the  pleadings  and  evidence, 
that  none  of  these  questions,  nor  any  of  the  answers 
thereto,  could  prejudice  the  rights  of  the  appellant  ; 
and  therefore,  whether  subject  to  the  objections  inter- 
posed or  not,  they  cannot  constitute  reversible  error. 
The  judgment  is  afErmed. 

Zane,  C,  J.,  and  Minor,  J.,  concur. 


KOTE. 

Evidence  of  Results  of  Subsequent  Expariments— Admissibility.^ 
Where  the  point  in  issue  is  wlietlier  a  car  moving'  slowly  down  an 
inclined  p1a.ne  with  brakes  set  would,  when  the  brakes  were  sud- 
denly loosed,  jump  or  spring  forward,  it  is  error  to  exclude  from  the 
evidence  the  result  of  a.n  experiment  mide  at  the  same  place  and 
under  the  same  conditions.  Chicago,  St.  L..  &  P,  R.  Co.  v.  Cham- 
pion, (Ind.)  32  N.  E-  Rep.  874. 

In  an  action  for  an  injury  at  a  crossing',  while  driving  a  team  at 
a  walk,  the  evidence  showed  that  trains  on  defendant's  road  could 
have  been  seen  when  plaintiff  was  crossing  the  track  of  another 
road  a  short  distance  away.  Held,  that  evidence  of  experiments  of 
how  long  it  would  take  a  team  of  horses  to  walk  the  distance  be- 
tween the  two  tracks  was  admissible,  both  for  the  purpose  of  show- 
ing how  fast  plaintiff  was  driving,  and  how  fast  the  train  was  run- 
ning. Noaler  t,  Chicago,  B.  A  Q.  R,  Co.,  73  Iowa  268,  34  N.  W. 
Rep.  850. 

After  the  testimony  of  defendant's  station  ^Keat,  where  the  acci- 
dent occurred,  that  he  had  held  such  position  prior  to  the  time  of  the 
accident  and  up  to  the  time  of  the  trial, and  did  not  know  of  any  change 
in  the  switch  in  question  having  been  made,  one  of  the  plaintiff's  at- 
torneys was  permitted  to  testify  as  to  the  result  of  his  measurements 
of  the  distance  between  the  rails  at  the  switch  fourteen  months  after 
the  accident,  and  of  experiments  made  by  him  in  placing  his  foot 
bstween  the  rails,  and  showing  where  the  foot  could  be  caught  and 
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where  not,  Vne  shoe  worn  by  the  intestate  being-  before  the  jury  at 
the  time.  Held,  that  the  evidence  was  competent.  Brooke  v.  Chi- 
ciRo,  B.  I.  &  P.  R.  Co.,  81  Iowa  50+,  47  N.  W.  Rep.  74. 

The  defendant  called  a  witness  who  had  made  an  experimeat  to 
see  how  a  person  placed  on  the  step  of  a  car  as  the  plaintiff  in  his 
testimony  described  himself  to  be  placed,  would  fall  upon  the  car 
brini;  suddenly  started,  and  the  witness  testified  that  the  falling- 
was  in  a  direction  different  from  that  testified  to  by  the  plaintiff. 
Held,  competent  evidence  for  the  jury  to  consider  in  determining-  on 
the  conflict  of  evidence  as  to  the  manner  in  which  the  accident 
happened.  Gilbert  ;-.  Third  Ave.  R.  Cj.,  22  J.  &  S.  270,  8  N.  Y.  S. 
K.  152. 

Where  evidence  was  given  on  the^trial  ot  statements  made  by  the 
deceased,  that  at  the  time  of  the  injury  his  boot  froze  to  the  rail, 
and  he  was  unable  to  pull  it  awiy,  the  csurt  propjrly  refused  to 
permit  a  witness  to  testify  that,  after  the  statements  were  made  in 
his  hcarinK  by  the  deceased,  he  experimented  and  found  that  the 
neither  had  the  same  effect  on  his  boot,  it  not  being  shown  that  the 
Mpedirent  was  made  under  the  same  conditions  that  existed  when 
the  injury  took  place.  Lake  Erie  &  W,  R,  Co.  v.  Mugg,  132  Ind. 
168.  31  K.  E-  Rep.  S64. 


Whatley 


Macon  &  N.  Ry.  Co. 

{Supreme  Court  of  Georgia,  July  20,  iSqSA 

Foreign  Pauper  A-ffidavits — Appeal. — A  pauper  affidavit  cannot  be 
filed  in  the  supreme  court;  nor  will  this  court,  after  a  record  from 
the  lower  court  has  been  completed,  and  the  transcript  thereof  sent 
here  receive  or  consider  original  certificates  purporting  to  have  been 
xif^ned  by  officials  in  another  state,  the  purpose  of  which  is  to  show 
tbe  official  character  of  the  person  by  whom  a  paper  filed  as  such  an 
affidavit  in  the  court  below  was  attested. 

Injury  to  Emplovee— Ordered  into  Obvious  Danger*— Assumption 
of  Risk.  — \  servant  of  a  railroad  company,  though  he  may  be,  in  a 
general  sense,  under  the  duty  of  obeying  the  orders  of  a  conductor, 
is  not  bound  to  obey  an  order  when  so  doing  will  manifestly  sub- 
ject him  to  peril.  A  general  order  from  a  conductor  to  a  flagman  to 
"catch"  a  car  will  not  justify  the  tatter  in  attempting  to  do  so  at 
I  time  when  the  car  is  moving  at  an  obviously  dangerous  rate  of 
speed.  Especially  is  this  so  when  the  conductor,  when  giving  the 
order,  was  not  aware  of  the  speed  at  which  the  car  would  be  run- 
ning when  the  flagman  was  expected  to  catch  it,  and  was  not  pres- 
ent when  the  latter  attempted  to  do  so. 
The  trial  court  was  right  in  granting  a  nonsuit. 
(Syllabus  by  the  Court.) 

•See  note  at  end  of  case. 
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Error  by  plaintiff  from  Morgan  county  circuit  court. 

G.  B.  Whatley.,  McAlfin  ^  La  Roche,  and  George 
(£■  George,  for  plaintiff  in  error. 

Hill,  Harris  &  Birch,  for  defendant  in  error. 

Pish,  J.  1.  A  pauper  aflBdavit,  or  what  pur- 
ported to  be  one,  was  filed  in  the  court  below. 
cutiwM.         ^^  appeared  to    have  been  made  in  Aiken 

county,  S.  C,  before  the  judg-e  of  pro- 
bate of  that  county,  but  the  official  character  of 
the  person  administering-  the  oath  was  not  authen- 
ticated. Under  the  act  of  1870  the  official  attesta- 
tion of  such  an  officer  to  an  answer,  plea,  or  other 
defense  would  be  prima  facie  evidence,  in  a  court  of 
this  state,  of  his  official  character.  Civ.  Code,  ^ 
5060.  But  this  act  only  applies  to  the  verification  of 
such  matters  of  defense  as  the  law  requires  to  be  sworn 
to,  and  leaves  the  law  with  reference  to  other  affida- 
vits made  in  another  state  as  it  stood  before  this  act 
was  passed.     This  court   held  in  Behn  v.  Young-,  -21 

Ga.  208,  that  an  affidavit,  administered  in 
tni'i^r^Tncti.  Florida,  verifying  the  statements  in  the  bill 

for  injunction,  cannot  be  recotrnized  here 
when  the  official  character  of  the  person  administering 
the  oath  is  not  authenticated.  This  decision  was  fol- 
lowed in  Charles  v.  Foster,"  56  Ga.  612,  where  it  was 
held  :  "A  claim  affidavit  and  bond,  purporting  to  be 
executed  in  another  state  before  a  notary  public  thereof, 
cannot  be  received  by  a  levying-  officer  in  this  state 
without  due  authentication,"  and  that  "the  seal  of  the 
notary  public  is  not  authentication,  nor  is  the  certificate 
and  seal  of  the  clerk  of  a  court  of  record,  without  a 
further  certificate  from  the  judge,  chief  justice,  or 
presiding  magistrate  of  such  court."  It  follows  that 
no  legal  pauper  affidavit  was  filed  in  the  lower  court. 
To  escape  the  payment  Of  costs  in  this  court,  such  an 
affidavit  must  be  filed  in  the  clerk's  office  of  the  trial 
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court  {Civ.  Code,  §  5881),  "and  a  certified  copy  thereof 
*  *  *  transmitted  to  this  court  with  and  as  a  part  of 
the  transcript  of  the  record,  or,  if  no  transcript  is  re- 
quired, with  the  bill  of  exceptions"  (/rf.  §  5613;  Thorpe 
V.  State,  92  Ga.  470,  17  S.  E.  693).  The  plaintiff  in 
error  has  offered  here  what  purport  to  be  certificates  • 
from  the  clerk  and  the  judpre  of  the  court  of  common 
pleas  of  Aiken  county,  S,  C,  the  purpose  of  which  is 
to  show  the  official  character  of  the  person  who  attested 
the  paper  which  was  filed  as  a  pauper  affidavit  in  the 
court  below.  As  the  affidavit  must  be  filed  in  the  court 
below,  so  it  must  be  authenticated  there  ;  in  other 
words,  it  must  be  in  a  condition  to  be  recog-nized  and 
accepted  as  an  affidavit  in  that  court.  An  attempt  is 
made  to  vitalize  the  affidavit  here.  What  it  needed  was 
life  in  the  court  where  the  case  was  tried.  Without 
vitality  there,  it  can  have  none  here.  There  was  no 
le^l  affidavit  in  the  lower  court,  and  this  court  will 
not  receive  or  consider  the  certificates  offered  for  the 
purpose  of  showing;  here  what  ougfht  to  have  been 
shown  there,  viz.  that  the  person  who  in  South  Caro- 
lina attested  the  paper  filed  below  as  a  pauper  affidavit 
was  an  official  authorized  by  the  law  to  do  so.  The 
plaintiff  in  errror  also  sought  to  file  a  pauper  affidavit 
in  this  court,  in  which  he  swore  that,  at  the  date  when 
the  paper  filed  as  such  an  affidavit  in  the  trial  court 
purports  to  have  been  made,  he  was  unable  to  pay  the 
costs,  etc.,  and  that  he  is  still  unable  to  do  so. 
According-  to  a  constitutional  provision,  the  pauper 
affidavit  necessary  in  order  to  avoid  the  payment  of  the 
costs  in  the  supreme  court  must  be  filed  in  the  court 
below.  Civ.  Code,  §  5881.  What  should  be  brought 
to  this  court  Is.  not  an  affidavit,  but  the  legal  evi- 
dence of  the  existence  of  one  in  the  court  from  which 
the  case  comes.  Consequently  this  court  will  not  re- 
ceive or  consider  an  affidavit  which  has  never  been  filed 
in  that  court. 

2,  3.  There  was  no  error  in  granting-  a  nonsuit.   The 
plaintiff  sued  the  railway  company  for  injuries  alleged 
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to  have  been  sustained  by  him  while  in  its  employment 
as  a  flagman  on  a  freight  train,  "and  subject 
-Vi7  li^rjf '"  ^  ^^  ^^^'  "°'"^  "^  *  train  band,  upon  the  or- 
Mrionii  iiinKer  dcr  of  thc  conductor  of  said  train."  His  evi- 
K1.T"""  *^  dence  showed  that  at  the  time  when  he  was 
so  seriously  injured  he  was  attempting  a 
perilous  performance.  He  Ondertook  to  "catch"  a 
freight  car  which  was  moving  at  considerable  speed, — 
to  grasp  the  ladder  on  the  car,  and  climb  to  its  top,  for 
the  purpose  of  putting  on  the  brakes.  If  we  accept 
his  own  theory  as  to  whj'  he  fell  to  the  ground  and  was 
run  over,  it  appears  that  when  he  caug-ht  the  ladder  and 
attempted  to  raise  his  foot  into  the  stirrup  for  the  pur- 
pose of  climbing  up,  he  was  jerked  down  by  the  mo- 
mentum of  the  rapidly  moving-  car.  The  plaintiff's 
witness  Johnson,  who  seems  to  have  been  the  eng^ineer 
of  the  train,  testified  :  "J  kicked  the  car  for  Whatley 
to  catch.  Did  not  know  it  was  detached.  Had  I 
known  it  was  detached,  I  would  not  have  kicked  it  as 
fast  as  I  did.  I  kicked  it  at  the  rate  of  seven  or  eight 
miles  an  hour.  Car  ran  about  four  car  lengths  beyond 
place  of  accident.  A  car  is  kicked  in  the  following 
manner  :  Uncouple  a  car  from  train  or  engine,  then 
push  it  back,  and  while  in  motion  stop  the  engine,  and 
let  the  uncoupled  car  roll  on  to  the  place  where  it  is 
wanted."  The  plaintiff  himself  testified  :  "The  cause 
of  my  injury  was  the  rate  of  speed  at  which  the  car 
was  going,  which  I  could  not  ascertain  when  I  went  to 
catch  it.  It  is  not  customary  to  send  cars  back  that 
fast.  They  are  usually  sent  back  slowly,  so  that  you 
can  catch  them  and  put  the  brakes  on."  He  also  testi- 
fied :  "It  went  four  or  five  car  lengths  after  it  ran  over 
me."  We  think  it  is  apparent  from  this  testimony  that 
any  man  of  ordinary  sense  and  prudence  would  have 
known  that  it  was  dangerous  to  attempt  to  grasp  the  lad- 
der on  a  freight  car  moving  at  the  speed  at  which  this 
car  was  going,  and  attempt  to  ascend  to  its  top;  and  the 
plaintiff,  who  testified  that  he  had  been  previously  em- 
ployed as  a  pissenger  conductor  on  another  railroad, 
and  "had  been  railroading  for  some  time,"  certainly 
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must  have  known  it.  He  says  that  the  cause  of  his  in- 
jury was  the  rate  of  speed  at  which  the  car  was  going, 
which,  in  effect,  is  to  say  that  it  was  dangerous  to 
catch  and  try  to  mount  to  the  top  of  a  freight  car  which 
at  the  time  was  moving  at  such  speed.  It  is  true  that  he 
says  he  could  not  ascertain  this  rate  of  speed  when  he 
attempted  to  catch  the  car.  If  he  could  not  ascertain 
it,  who  could?  He  was  rlgrht  at  it.  He  saw  it  mov- 
ing. He  was  trying-  to  catch  it.  His  testimony  shows 
that  it  was  not  moving  slowly,  for,  he  says,  "it  is  not 
customary  to  send  cars  back  that  fast,  and  that  they 
are  usually  sent  back  more  slowly,  so  that  you  can 
catch  them  and  put  the  brakes  on."  Clearly,  he  was 
not  without  fault  in  the  matter.  In  explanation  and 
justification  of  his  reckless  act,  he  says  he  was  obeying 
the  order  of  the  conductor,  who  was  his  superior. 
Although  the  conductor  ordered  him  to  catch  the  car, 
he  was  not  bound  to' obey  this  order,  if  he  saw  that  to 
attempt  to  do  so  would  manifestly  subject  him  to 
peril.  RouIt^.  Railway  Co..  85  Ga.  197,  11  S.  E.  558, 
and  cases  cited.  Besides,  the  conductor,  after  ordering 
this  car  to  be  cut  loose,  and  directing  the  plaintiff  to 
catch  it.  ran  to  the  railroad  office  to  get  orders,  and 
was  not  present  when  the  car  was  set  in  motion,  nor 
when  plaintiff  attempted  to  catch  it.  and  therefore 
could  not  have  known  at  what  rate  of  speed  it  was  mov- 
iag-.  So  it  cannot  be  said  that  the  conductor  ordered 
him  to  catch  the  car  while  it  was  moving  at  a  speed 
which  rendered  it  dangerous  for  him  to  do  so.  That 
the  court  committed  no  error  in  granting  a  nonsuit, 
under  the  facts  disclosed  by  the  plaintiff's  evidence. 
see  Roul  v.  Railway  Co.,  supra,  and  the  cases  therein 
cited.  Judgment  affirmed.  All  the  justices  concurring. 


NOTE. 
Servant  Ordered  into  Obvious  Danger— Assumption  of  Risk. — 1 
George  v.  Mobile,  etc.,  R.  Co.  (Ala.,  1896},  19  So.  Rep.  784,  4  Am. 
EnK-  R.  C».,  N.  S,,  258,  abstr.,  it  was  said  :  "There  can  be  i 
question,  we  think,  that  for  a  switchman  to  ga  into  the  small  and  irr 
gyilai  space  which  intervenes  between  the  txise  beam  of  a  pilot  to  a 
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eiiR'iae,  n-hich  is  pushing-  a  car  aloag-  as  fast  as  a  man  can  walk,  and 
the  car  to  which  such  engine  is  thus  coupled,  and  to  undertake  to 
walk  there  while  he  uncouplea  the  car  from  the  engine,  with  the 
[dlot  immediately  upon  his  heels,  is  neg-ligencc  on  his  part,  in  and 
of  itself,  and  to  be  so  declared  by  the  court  an  matter  of  law,  though 
he  may  have  been  expressly  ordered  to  do  that  thing  in  that  particular 
way  by  one  to  all  whose  reasonable  and  proper  orders  he  was  bound 
to  conform.  *  *  •  And  upon  the  same  principle  the  supposed  emer- 
geiicieu  of  the  railroad's  business,  requiring  that  the  work  of 
switching  should  be  done  in  this  way,  because  more  expeditious, 
would  not  justify  the  doing  of  this  obviously  and  greatly  dangerous 
act,"  Citing  Kresnowski  v.  Railroad  Co.,  18  Fed.  Rep.  229;  Davis  i'. 
Railway  Co.  |Ala.,  1895],  18  So.  Jiep,  173:  Warden  v.  Railroad  Co.. 
94  Ala.  277. 

If  a  master  or  vice-principal  orders  an  employee  into  a  situation 
of  danger,  and  he  obeys  and  is  injured,  he  cannot  be  held  to  iiave 
assumed  the  risk,  unless  the  danger  was  so  obvious  that  no  prudent 
■ban  would  have  obeyed  the  order.  Miller  v.  Union  Pac.  R.  Co.,  12 
Ted.  Rep.  600,  6  Am.  &  Eng.  R.  Cas..  614;  absfr.,  McDermott  v. 
Hannibal,  etc..  B.  Co.,  S7  Mo.  285, 28  Am.  ft  Eng.  R.  Cas.  528. 


Chicago,  B.  &  Q.  R.  Co. 

{Supreme  Court  of  Iowa,  May  »6,  iSgS.) 

Employee  Injured  by  Co~employee— "Use  and  Operation"  of  Rail- 
road—Construction of  Statute.*— Where  an  employee  is  injured  by  the 
negligence  of  a  co-employee  in  moving  against  him  a  plank  used  by 
them  as  a  bridge  between  an  engine  on  the  main  track  and  a  car 
standing  on  another  track,  and  from  which  tliey  were  at  the  time 
(x>aling  the  engine,  the  act  of  negligence  ia  one  connected  with  the 
"use  and  operation"  of  the  railroad  within  the  meaning  of  section 
1307  of  the  Code  of  Iowa  of  1873;  the  purpose  of  moving  such  plank 
having  been  that  of  enabling  the  engine  to  start. 

Appeal  by  defendant  from  Montffomery  county 
district  court.     Affirmed. 

Smil/i  McPhcrson,  for  appellant. 
/.  M.  Juukiii.  for  appellee. 


L.  &  Eng.  R.  Cas.,N. ! 
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Ladd,  J.  For  about  2%  years  before  the  month  of 
August,  A.  D.  1892,  when  the  accident  in  question  oc- 
curred, the  plaintiff  had  worked  for  the  defendant  in  its 
coal  house  at  Red  Oak,  His  duties  required  him  to 
shovel  coal  from  the  cars  into  the  chutes,  to  break  the 
coal,  and  wet  it  for  use.  and  to  assist  in  filling'  the  ten- 
ders of  locomotive  engines  with  coal.  In  the  month 
referred  to,  the  coal  house  was  rebuilt ;  and  while  that 
was  being-  done,  tenders  were  supplied  with  coal  from 
cars  which  were  placed  on  the  coal  track  next  to  the 
main  line.  The  sides  of  the  coal  cars  were  about  four 
feet  hig-h,  and  when  a  tender  was  to  be  loaded,  it  was 
run  onto  the  main  line  track,  opposite  the  coal  car.  A 
bridge  was  made  by  placing  tt^ether  two  planks  (each 
of  which  was  about  ten  feet  in  length,  one  foot  in  width 
and  two  inches  in  thickness)  in  such  manner  that  one 
end  of  each  plank  rested  on  top  of  the  coal  car,  and  the 
other  on  top  of  the  tender.  The  bridge  thus  made  was 
nearly  level,  and  was  used  by  plaintiff  and  a  co- 
employee  in  passing  from  the  car,  with  a  box  which 
was  provided  with  handles  at  each  end,  and  was  filled 
with  coal,  and  in  returning  with  the  empty  box  after 
its  contents  had  been  dumped  into  the  tender.  On  the 
day  of  the>accident,  a  locomotive  engine  in  charge  of  an 
engineer  and  fireman  was  run  up  to  the  coal  car  for 
coal,  and  a  bridge  was  made,  and  the  tender  filled  by 
the  plaintiff  and  his  co-employee.  Forshay,  in  a  manner, 
described.  When  that  work  was  finished,  Forshay  re- 
mained on  the  tender,  as  he  frequently  did,  for  the  pur- 
pose of  riding  on  it  to  the  water  tank,  to  get  water  for 
the  engine,  while  the  plaintiff  returned  over  the  bridge 
to  the  coal  car.  As  he  was  about  to  step  from  the 
bridge  to  the  car,  Forshay  picked  up  a  plank  and 
shoved  it  into  the  car.  The  plaintiff  claims  that  the 
plank  caught  one  of  his  feet,  and  made  him  fall  or  jump, 
into  the  car  in  such  a  manner  as  to  cause  a  double  hernia, 
and  the  evidence  tends  to  sustain  that  claim.  The  ver- 
dict and  judgment  in  his  favor  were  for  the  sum  of 
$1,500.  The  assignment  of  the  claim  in  suit  to  Carrie 
Akeson  has  been  shown,  and  she  has  been  substituted 
as  party  plaintiff. 
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The  liability  of  the  defendant  depends  upon  the  mean- 
iajj  and  application  of  section  2071  of  the  Code  (section 
1307.  Code  1873),  which  isas follows  :  "Every  corpo- 
ration operating  a  railway  shall  be  liable  for  all  dam- 
ages sustained  by  any  person,  including'  employees  of 
such  corporation,  in  consequence  of  the  neglect  of 
agents  or  by  any  mismanagement  of  the  enffineers  or 
other  employees  of  the  corporation,  and  in  consequence 
of  the  wilful  wrongs,  whether  of  commission  or  omis- 
sion, of  such  agents,  engineers,  or  other  employees, 
when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway,  on  or  about  which 
they  shall  be  employed,  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding." 

The  evidence  tends  to  show  that  the  accident  was  oc- 
casioned by  the  negligence  of  Forshay.  It  is  said, 
however,  that  this  was  in  no  manner  connected  with  the 
use  and  operation  of  the  railway.  The  court  instructed 
the  jury  "that,  at  the  timethe  injury  complained  of  oc- 
curred, the  plaintiff  was  working  for  defendant,  load- 
ing coal  into  the  tender  of  what  is  called  a  'live  engine,' 
with  the  help  of  some  co-employees.  When  so  doing 
he  and  his  co-employees  were  engaged  in  operating  de- 
fendant's railway."  In  argument,  nearly  all  of  the  au- 
thorities construing  the  statute  set  out  are  reviewed, 
and  it  is  respectively  contended  that,  under  previous  de- 
cisions, this  case  falls  within  and  without  its  purview. 
For  the  purpose  of  determining  this  controversy  and  in 
order  to  deduce  a  rule,  if  possible,  in  harmony  with  the 
meaning  of  the  legislature,  we  shall  consider  somewhat 
in  detail  what  has  heretofore  been  said  in  construing  this 
statute.  In  1862  the  first  act  modifying  the  common 
law  was  adopted.  It  provided  that  "every  railroad 
company  shall  be  liable  for  all  damages  sustained  by 
any  person,  including  employees  of  the  company,  in  con- 
sequence of  any  neglect  of  the  agents,  or  by  any  mis- 
management of  the  engineer  or  other  employees  of  the 
corporation  to  any  person  sustaining  such  damage." 
Laws  1862,  p.  198.  Prior  to  this,  an  employee  could 
not  recover  from  the  company  damages  occasioned  by  the 
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legligence  of  a  co-employee  in  the  same  service,  Sul- 
livan V.  Railroad  Co..  11  Iowa,  421;  Jones  v.  Railroad 
Co.,  16  Iowa,  6  ;  Hunt  v.  Railroad  Co.,  26  Iowa.  363. 
The  constitutionality  of  this  statute  was  passed  upon 
ia  McAunich  v.  Railroad  Co.,  20  Iowa,  338,  and  there 
placed  upon  precisely  the  same  g^round  as  stated  by 
Chief  Justice  Fuller  in  Railroad  Co.  v.  Pontius, 
157  U.  S.  209,  15  Sup.  Ct.  585.  when  construing 
a  similar  statute  of  the  state  of  Kansas.  In  Ney 
z:  Railroad  Co.,  20  Iowa,  347,  contractors  and  per- 
sons engaged  in  constructing  the  roadbed  and  in 
laying  down  ties  and  rails  are  held  not  to  be  engaged 
as  employees  in  operating  the  road. 
The  court,  in  order  to  uphold  the  constitutionality  of 
the  law  in  Deppe  v.  Railroad  Co.,  36  Iowa,  52,  limi- 
ted the  term  "employees"  to  those  engaged  in  operat- 
ing the  railroad,  saying,  through  COLB,  J.  :  "The 
manifest  purpose  of  the  statute  was  to  give  its  benefits 
to  employees  engaged  in  the  hazardous  business  of 
operating  railroads.  When  thus  limited  it  is  constitu- 
tional ;  when  extended  further,  it  becomes  unconstitu- 
tional." Johnson  v.  Railway  Co.  (Minn.)  45  N.  W: 
156  ;  Railway  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup. 
Ct.  1161  ;  Railroad  Co.  v.  Pontius,  157  U.  S.  209.  15 
Sup.  Ct.  585  ;  Bucklew  v.  Railway  Co.,  64  Iowa.  603. 
21  N.  W.  103.  The  case  was  decided  under  the  act  of 
1862.  Deppe  was  engaged  in  shoveling  dirt  on  mud 
cars,  and  sometimes  went  with  the  train  to  unload,  and 
at  other  times  remained  at  the  bank  to  undermine  with 
a  pickaxe.  The  bink  was  about  20  feet  high  from  the 
rock  on  which  he  stood  to  shovel.  While  shoveling 
loose  dirt,  the  bank  caved  down,  and  injured  him.  In 
holding  that  he  was  entitled  to  recover,  this  language 
was  used  :  "It  is  true,  he  was  not  injured  while  or  by 
operating  the  train  :  but  neither  the  act  itself  nor  the 
constitutional  limitation  requires  us  to  pat  this  very 
narrow  construction  upon  it.  The  plaintiff  was  em- 
ployed for  the  discharge  of  a  duty  which  exposed  Jiim 
to  the  perils  and  hazards  of  the  business  of  railroads  ; 
and,  although  the  injuries  did  notarise  from  such 
11  (K  s)  A  ft  B  R  Cas— 28 
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hazards,  they  cannot  be  separated  from  the  employ- 
raent.  If  the  plaintiff  had  been  employed  exclusively 
for  shovelinfaf  or  loading  the  dirt,  he  could  not  recover, 
although  he  might  have  ridden  to  and  from  his  work 
on  the  cars.  The  ground  we  rest  our  affirmance  upon 
is  that  where  the  employment  is  entire,  and  a  part  of 
the  continuous  services  relates  to  the  perilous  business 
of  railroading,  it  brings  the  case  within  the  meaning 
of  the  statute  and  its  constitutional  limit."  The 
soundness  of  this  decision  is  questioned  in  Malone 
V.  Railway  Co.,  61  Iowa,  326,  16  N.  W.  203  and 
is  upheld  in  the  same  case  reported  in  65  Iowa. 
422,  21  N.  W.  759,  wherein  it  is  said  ;  "To  meet 
the  objection  that  the  act  of  1862  created  a  rule 
of  liability  which  was  applicable  to  railroad  com- 
panies alone,  and  did  not  affect  other  employees  under 
precisely  the  same  circumstances,  and  that  it  was  there- 
fore class  legislation,  and  in  violation  of  the  state  con- 
stitution, the  court,  in  Deppe's  Case,  construed  the 
act  as  creating  a  remedy  only  in  favor  of  that  class  of 
employed  who  were  engaged  in  the  hazardous  business 
of  operating  railroads  ;  and  the  correctness  of  the  hold- 
ing of  that  case  on  that  question  is  not  doubted.  But 
the  subsequent  legislation  has  established  a  new  rule 
as  to  the  class  of  acts  for  which  the  comp3.nies  are 
liable.  So  that,  to  entitle  an  employee  now  to  recover 
against  the  company  for  injuries  which  he  has  sus- 
tained in  consequence  of  the  negligence  or  mismanage- 
ment or  willfulness  of  a  co-employee,  he  must  show  (1) 
that  he  belonged  to  the  class  of  employees  to  whom  the 
statute  affords  a  remedy,  and  (2)  that  the  act  which 
occasioned  the  injury  was  of  the  class  of  acts  for  which 
a  remedy  is  given.  We  think  it  very  clear  that  the 
plaintiff  has  failed  to  establish  the  latter  fact." 
Deppe's  Case  may  then,  not  be  deemed  controlling  in 
determining  what  is  meant  by  the  use  and  operation  of 
a  railroad.  Discrimination  has  not  been  made  in  citing 
this  case  in  subsequent  opinions.  It  has  been  referred 
to  as  holding  that  the  negligence  occasioning  the  injury 
need  not  necessarily  be  connected  with  the  movement 
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of  trains,  cars,  or  machinery  on  the  tracks  without 
calling'-  attention  to  the  chan^  in  the  statute.  That 
the  employment  at  the  time  of  the  injury  must  have 
exposed  the  complainant  to  the  hazards  of  railroadiag', 
without  reference  to  what  he  may  be  required  to  do  at 
other  times,  is  no  loug^er  questioned.  Butler  z\  Rail- 
road Co.,  87  Iowa,  206,  54  N.  W.  208  ;  Keatley  v. 
Railroad  Co.  (Iowa)  63  N.  W.  560  ;  Canon  v.  Railway 
Co.  (Iowa)  70  N.  W.  755.  It  may  be  well  to  say,  how- 
ever, that  the  statutes  of  Minnesota  and  Kansas  are 
like  that  construed  in  Deppe's  Case.  See  Lavallee  v. 
Railwav  Co.  (Minn.)  41  N.  W.  974  ;  Railroad  Co.  v. 
Pontius  (Kan.  Sup.)  34  Pac.  739.  In  Johnson  v.  Rail- 
way Co.,  45  N,  W.  156,  the  supreme  court  of  Minne- 
sota, after  mature  consideration,  beld  that  the  statute 
"only  applies  to  those  employees  who  are  exposed  to 
the  peculiar  hazards  incident  to  the  use  and  operation 
of  railroads,  and  whose  injuries  are  the  result  of 
such  dang-era."  With  one  exception,  recovery  has  not 
been  permitted  in  any  case  in  this  state,  other  than 
Deppe's,  where  the  wrongful  act  causing  the  injury 
was  not  occasioned  by  the  actual  movement  of  trains, 
cars  or  machinery  on  the  track.  McKnig-ht  v.  Con- 
struction Co.,  43  Iowa,  406  ;  Frandsen  v.  Railroad  Co., 
39  Iowa.  372  ;  Handelun  v.  Railway  Co.,  72  Iowa,  709, 
32  N.  W.  4  ;  Nelson  v.  Railway  Co.,  73  Iowa,  576,  35 
N.  W.  611  ;  Larson  v.  Railway  Co.,  91  Iowa,  81,  58 
N.  W.  1076  ;  Haden  v.  Railway  Co.,  92  Iowa,  226,  60 
N.  W.  537  ;  Pierce  v.  Railway  Co.,  73  Iowa,  140,  34 
X,  W,  783.  On  the  other  band,  there  are  numerous 
cases  holding  that,  although  the  complainant  was 
engaged  in  work  on  a  railroad,  he  may  not  recover. 
In  Potter  v.  Railway  Co.,  46  Iowa,  399,  a  person  in- 
jured while  moving  an  engine  driver  in  the  shop  was 
held  not  to  have  been  injured  in  the  operation  of  the 
road.  Smith  v.  Railroad  Co.,  59  Iowa,  73,  12  N.  W. 
763.  The  plaintiff  was  not  entitled  to  recover  when 
injured  while  engaged  in  loading  a  car  on  the  track 
with  timber.  To  the  same  effect,  see  Schroeder  v. 
Railway  Co.,  41  Iowa,  344.     In  the  same  case  reported 
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in  47  Iowa,  375,  it  appeared  the  plaintiff  was  injured 
by  the  movement  of  cars,  and  he  was  permitted  to 
recover.  In  Malone  v.  Railway  Co.,  supra,  it  was 
held  that  assisting  in  closing-  the  door  of  the  round- 
house after  the  engine  had  entered  was  not  included  is 
operating  a  road.  Luce  v.  Railway  Co,,  67  Iowa,  75, 
24  N.  W.  600.  The  plaintiff,  in  hoisting  coal  for  the 
purpose  of  filling  a  car  by  means  of  a  crane,  wras  not 
engaged  in  the  operation  of  the  road.  In  Stroble  v. 
Railway  Co..  70  Iowa,  560,  31  N.  W.  66,  the  court, 
speaking  through  Beck,  J,,  said  :  "This  negligence, 
to  render  a  corporation  liable,  must  be  of  an  employee 
and  affect  a  co-employee,  who  are  in  some  manner  per- 
forming work  for  the  purpose  of  moving  a  train,  as 
loading  or  unloading  it,  superintending,  directing,  or 
aiding  its  movement.  The  persons  must  be  connected 
in  some  manner  with  the  moving  of  trains.  Work 
preparatory  thereto,  which  may  be  done  away  from  a 
train,  is  notconnected  with  its  movement.  The  statute, 
it  will  be  observed,  holds  the  corporation  liable  for  the 
negligence  of  a  co-employee  which  is  'in  any  manner 
connected  with  the  use  and  operation  of  any  railway,' 
What  is  the  use  and  operation  of  a  railway  ?  It 
is  constructed  for  the  sole  purpose  of  the  movement 
of  trains.  That  is  its  sole  use.  What  is  the  opera- 
tion of  a  railway?  They  can  be  operated  in  no  other 
way  than  by  the  movements  of  trains."  The  first 
three  sentences  were  quoted  with  approval  in  But- 
ler V.  Railroad  Co.,  supra,  as  holding  that  the 
party  injured  must  be  exposed  to  the  hazards  of  rail- 
roading. RoTHROCK,  J.,  in  Pyne  v.  Railroad  Co.,  54 
Iowa.  223,  6  N.  W.  281,  said  :  "We  think  the  proper 
test  in  determining  the  question  is  :  Does  the  duty  of 
the  employee  require  him  to  perform  services  which 
expose  him  to  hazards  peculiar  to  the  business  of  using 
and  operating  a  railroad  ?  If  it  does,  and.  while  in  the 
line  of  his  duty,  he.  by  the  negligence  of  a  co-employee, 
receives  an  injury  from  a  passing  train  or  from  other 
appliances  used  in  the  use  and  operation  of  the  road, 
he  may  recover."     In  Foley  v.  Railroad  Co.,  64  Iowa, 
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644,  21  N.  W.  134,  the  same  jndge  used  this  language: 
"With  the  exception  of  Deppe's  Case,  all  the  actions  in 
which  this  court  has  determined  that  railroad  companies 
are  liable  in  this  class  of  cases  are  those  where  the  in- 
jury was  received  by  the  movement  of  cars  or  engfines 
upon  the  track."  In  Larson  v.  Railway  Co.,  91  Iowa, 
81,  58  N.  W.  1076,  the  court,  through  Given,  J.,  says 
that  "an  examination  of  the  cases  preceding  that  of 
Stroble  will  show  that  in  none  of  them  was  it  held 
that  the  use  and  operation  of  a  railroad  were  limited  to 
the  movement  of  what  are  commonly  known  as  'trains'. 
Tho  cases  are  all  grounded  upon  the  view  that  the 
statute  applies  when  the  employment  and  the  wronsf 
are  connected  with  the  handling'  of  railroad  machinery 
moved  upon  railroad  tracks."  In  that  case  the  injury 
was  occasioned  by  the  moving  of  a  hand  car.  See 
Railroad  Co.  v.  Artery,  137  U.  S.  507.  11  Sup.  Ct.  129. 
In  Nelson  v.  Railway  Co.,  supra,  the  plaintiff  was  in- 
jured while  operating  a  ditching  machine  on  a  railroad. 
The  use  and  operation  of  a  railroad  does  not  consist 
in  the  movement  of  trains  alone.  It  is  within  the  stat- 
ute if  the  injury  is  occasioned,  as  said  in  Larson's  Case, 
"in  handling  the  railroad  machinery  moved  upon  a  rail- 
road track."  In  Butler's  Case  it  is  said  by  Kinne, 
J.,  after  reviewing  many  previous  decisions  :  "In  the 
cases  heretofore  cited,  it  has  repeatedly  been  held  that 
this  statute  was  intended  for  the  protection  and  benefit 
of  employees. who.  from  the  very  nature  of  their  employ- 
ment, are  exposed  to  the  hazards  peculiar  to  the  busi- 
ness of  using  and  operating  a  railroad."  The  only 
dangers  peculiar  to  railroading  are  those  occasioned  by 
the  movement  of  the  engines,  cars,  and  machinery  on 
the  track,  or  directly  connected  therewith.  It  is  evi- 
dent that  the  statute  contemplates  such  injuries  only 
as  are  caused  by  the  negligent  acts  of  employees  so  en- 
g;aged.  In  no  other  proper  sense  is  a  railroad  nsed  and 
operated.  The  exception  referred  to  is  that  of  Smith  v. 
Railway  Co.,  78  Iowa,  583,  43  N.  W.  545.  There  the 
plaintiff  was  a  snow  shoveler,  and,  while  not  shoveling, 
rode  in  the  caboose.     The  water-closet  of  this  was  filled 
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with  shovels  and  picks.  The  lig'ht  of  the  engine  faced 
towards  the  caboose.  In  pressing  necessity,  the  plain- 
tiff, finding  the  closet  in  this  condition,  went  on  the 
platform  to  relieve  himself.  This  was  covered  with 
snow  and  ice,  and,  being  for  the  moment  blinded  by  the 
headlight,  he  was  unable  to  see  the  bridge.  He  slipped  . 
and  fell  to  the  ground  below.  The  court,  through 
Robinson,  J.,  says:  "The  placing  of  tools  in  the 
water-closet,  the  stopping  of  the  caboose  on  the  bridge, 
the  failure  to  notify  the  occupants  of  its  position,  and 
permitting  ice  and  snow  to  accumulate  on  the  platform, 
were  matters  connected  with  the  use  and  operation  of  the 
train,  and  hence  of  the  railway.  He  would  not  have 
been  hurt  had  he  not  been  on  the  train  in  the  discharge 
of  his  duties.  The  services  of  himself  and  others  were 
required,  and.  In  order  that  the  train  might  be  moved, 
and  when  the  tracks  were  cleared  of  obstructions,  he 
was  obliged  to  ride  on  the  train.  We  think  he  was 
within  the  statute."  To  hold  that  the  injury  must 
have  been  caused  by  the  actual  movement  of  the  cars, 
engines,  or  machinery,  to  come  within  the  protection  of 
the  statute,  would  be  giving  too  narrow  a  construction 
to  the  words  "in  any  manner  connected  with  the  use  and 
operation  of  any  railway."  Besides,  as  shown,  such  a 
conclusion  would  be  contrary  to  previous  adjudications, 
repeatedly  cited  and  approved  by  this  court.  The  rule 
in  Minnesota,  with  a  statute  by  construction  like  ours, 
is  that  "if  there  is  any  substantial  element  of  hazard  or 
condition  of  danger  which  contributed  to  the  injury, 
and  which  is  peculiar  to  the  railroad  business,  the  stat- 
ute applies."  Nichols  v.  Railway  Co.  (Minn.)  62  N, 
W.  386;  Leier  v.  Transfer  Co.  (Minn.)  65  N.  W.  269  ; 
Blomquist  v.  Railway  Co.  (Minn.)  67  N.  W.  804. 

The  peculiarity  of  the  railroad  business,  which  dis- 
tinguishes it  from  any  other,  is  the  movement  of  vehi- 
cles or  machinery  of  gireat  weight  on  the  track  by 
steam  or  other  power,  and  the  dangers  incident  to  such 
movement  are  those  the  statute  were  intended  to  guard 
against.  If.  then,  the  injury  is  received  by  an  employee 
whose    work   exposes    him  to  tlu  hazards  of   moving 
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trains,  cars,  engines,  or  machinery  on  the  track,  and  is 
caused  by  the  neg"lig-ence  of  a  co-employee  in  the  actual 
movement  thereof,  or  in  any  manner  directly  connected 
therewith,  the  statute  applies,  and  recovery  may  be 
bad.  Beyond  this,  the  statute  aSords  no  protection. 
The  purpose  of  the  lawmakers  was  evidently  not  to  ■ 
make  men,  because  employed  by  railroad  companies, 
favorites  of  the  law.  but  to  afford  protection  owing  to 
the  peculiar  hazards  of  their  situation.  That  the  plain- 
tiff's employment  exposed  him  to  the  peculiar  dang-ers 
of  railroading  admits  of  no  doubt.  The  important  ques- 
tion is  whether  if  Forshay,  causing-  the  injury,  was  so 
immediately  connected  with  and  incident  to  the  move- 
ment of  the  engine  and  tender  as  to  come  within  the 
statute.  We  think  it  was.  The  eng-ine  had  been  de- 
tached from  an  incoming  train,  and  was  moved  opposite 
the  coal  car.  Over  these  the  coal  was  carried  in  boxes, 
and,  when  this  work  was  done,  these  were  necessarily 
taken  from  the  tender  to  enable  the  engine  to  move  from 
the  main  track.  In  doing  this,  Forshay  picked  up  and 
pushed  one  of  the  planks  just  as  the  plaintiff  was  about 
to  step  on  the  coal  car,  and,  to  save  himself,  the  latter 
was  compelled,  in  order  to  avoid  this  plank,  to  jump 
sidewtse  among'  some  boxes  below.  The  very  purpose 
of  removing  the  plank  was  to  enable  the  engine  to  move, 
and  if,  in  doing  this,  Forshay  was  negligent,  such  neg- 
ligence was  so  closely  connected  with  the  movement  as 
to  come  within  the  terms  of  the  statute.  Indeed,  it  is 
difficult  to  conceive  of  a  case  when  not  in  the  actual 
'  movement  of  an  engine  is  more  directly  connected  there- 
with. The  other  issues  were  properly  submitted  to 
the  jury.  We  discover  no  error  in  the  record,  and  the 
judgment  is  affirmed. 
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Employee  Injured  by  Co-Employee — "Use  and  Operation"  of  Rail- 
road—Construction  of  Statute.* — Where  a  brakemao  is  assisting, 
from  a  platform  near  the  track,  a  co-employee  ia  coaling'  the  engine, 
and  is  injured  thruiigh  the  negligence  of  hi*  co-employee,  such 
negligence  is  connected  with  the  "use  and  operation"  of  the  railroad 
wil  bin  the  meaning  of  section  1307  of  the  Code  o£  Iowa  of  1873. 

Appeal  from  Cerro  Gordo    county    district  court. 

S.  P.  Miles,  Smith  &  Pollans,  Slaubcrry  dr  Clark, 
and  Sullivan  £•  Long'lcy,  for  appellant. 

J.  C.  Cook  and  Blyihe,  Markley  d-  Smilh,  for  ap- 
pellee. 

Given,  J.  1.  The  facts  shown  by  the  evidence  neces- 
sary to  be  noticed  are  these:  On  and  for  some  time  prior 
to  November  1, 1894,  the  plaintiff  was  in  the  employment 
of  the  defendant  as  head  brakeman  on  a  freifjbt  train, 
and  on  that  day  was  so  employed  on  a  train  runnino: 
west  from  North  McGrejjorto  Slason  City.  Defendant 
had  at  different  stations,  including'  the  station  of 
Monona,  coal  sheds  from  which  to  supply  its  enfrines, 
at  each  of  which  one  or  two  men,  known  as  "coal  heav- 
ers," were  employed  to  have  the  coal  ready,  and  to  put 
the  same  on  the  engines,  or  to  assist  in  doing  so. 
Where  there  was  but  one  coal  heaver  employed  at 
the  shed,  as  was  the  case  at  Monona,  it  was  the  duty 
of  the  head  brakeman  to  assist  him  in  coaling- the  eng^ine 
drawing  the  train  on  which  the  brakeman  worked. 
At  Monona  the  coal  was  put  into  large  iron  buckets, 

•See  Akeson  t:  Chicago,  B.  &Q.  R.  Co.,  anU,  aaA/ool-noU. 
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and  placed  in  position  on  an  elevated  platform  by  means 
of  a  derrick  with  a  windlass,  preparatory  to  the  com- 
ing of  eng-ines  for  coil.  In  coaling  an  engine  at  Monona, 
the  coal  heaver  stood  ou  the  ground  at  the  foot  of  the 
derrick,  and  worked  the  windlass,  so  as  to  raise  and 
lower  the  buckets,  and  assist  in  swinging  them  to  and 
from  the  engine  by  turning  the  derrick.  It  was  the 
duty  of  the  bead  brakeman,  in  assisting  in  coaling  the 
engine  of  his  train  at  Monona,  to  go  upon  the  elevated 
platform,  to  give  signals  to  the  man  at  the  windlass 
when  to  hoist  and  lower  the  buckets;  to  hot)k  the  der- 
rick chain  to  a  full  bucket,  give  a  signal  to  hoist  it,  aud, 
when  sufficiently  lifted,  to  aid  in  swinging  it  around 
over  the  tender;  to  open  the  spring  that  holds  the  bottom 
of  the  bucket;  to  replace  the  bottom  when  the  bucket 
was  emptied;  and  "to  aid  in  swinging  it  around  to  place 
on  the  platform.  It  was  while  thus  employed  that  plain- 
tiff was  injured.  He  had  hold  with  both  hands  of  an 
empty  bucket  that  had  been  lifted  above  his  head,  and 
was  walking  backward  with  his  head  under  the  bucket, 
pulling  it  toward  him,  for  the  purpose  of  swinging  it 
into  place.  Without  signal  from  him.  the  bucket  was 
lowered  so  as  to  strike  him,  and  knock  him  off  the 
platform  to  the  ground,  about  eight  feet  below,  by 
reason  of  which  he  was  injured.  At  the  time  this  oc- 
curred, the  engine  and  train  were  standing  still,  the 
engineer  being  on  the  ground,  oiling  the  engine,  and 
the  fireman  engaged  in  drawing  clinkers  from  the  fire 
box.  The  negligence  charged  is  that,  while  plaintiff 
was  so  employed,  "the  said  Anderson  negligently  and 
recklessly  let  loose  of  said  crank,  which  he  was  then 
managing,  for  the  purp«se  of  raising  and  lowering  said 
buckets,  while  said  bucket  was  being  moved  back  to 
said  coal  shed,  after  the  same  had  been  unloaded,  with- 
out any  notice  or  warning  whatsoever  that  he  intended 
50  to  do. ' ' 

2.  Section  1307  of  the  Code  of  1873.  under  which  this 
action  is  brought,  is  as  follows;  "Every  corporation 
operating  a  railway  shall  be  liable  for  all  damages  sus- 
tained by  any  person,  including  emplo)*ees  of  the  such 
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corporation,  in  consequence  of  the  neg-lect  of  ag-ents  or 
by  any  mismanagement  of  the  enpfineers  or  other  em- 
ployees of  the  corporation,  and  in  consequence  of  the 
willful  wrong^s,  whether  of  commission  or  omission, 
of  such  agents,  engineers,  or  other  employees,  when 
such  wrongs  are  in  any  manner  connected  with  the  use 
and  operation  of  any  railway,  on  or  about  which  they 
shall  be  employed,  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  bibding,"  There  is  no 
question  but  that  plaintiff's  employment  as  head  brake- 
man  exposed  him  to  the  hazards  of  operating  the  rail- 
road, nor  is  it  questioned  that  his  emploj'ment  as  brake- 
man  required  him  to  assist  in  coaling  the  engine  at 
Monona.  The  contention  is  whether  the  wrong  char- 
ged was  in  any  manner  connected  with  the  use  and 
operation  of  the  railroad.  In  the  case  of  Akeson  :■- 
Railroad  Co.  {decided  at  the  present  terms)  75  N.  W. 
676,  said  section  and  the  cases  arising  under  it  were 
carefully  reviewed,  and  also  cases  from  other  states 
under  similar  statutes.  After  quoting  from  Butler  i*. 
Railroad  Co..  87  Iowa.  206.  54  N.  W.  208,  to  the  effect 
that  the  statute  is  for  the  protection  and  benefit  of 
employees  who,  from  the  nature  of  their  employment, 
are  exposed  to  the  hazards  peculiar  to  the  business  of 
using  and  operating  a  railroad,  we  said:  "The  only 
dangers  peculiar  to  railroading  are  those  occasioned  by 
the  movement  of  the  engines,  cars,  and  machinery  on 
the  track,  or  directly  connected  therewith.  It  is  evi- 
dent that  the  statute  contemplates  such  injuries  only 
as  are  caused  by  the  negligent  acts  of  employees  so 
engaged.  In  no  other  sense  is  a  railroad  used  and 
operated."  The  facts  of  this  case,  we  think,  bring  the 
plaintiff  within  the^  provisions  of  the  statute  as  thus 
construed.  The  work  in  which  he  and  Anderson  were 
engaged  was  directly  connected  with  the  movement  of 
the  engine,  and  the  hazards  therefore  peculiar  to  the 
use  and  operation  of  the  railroad.  This  case  is  unlike 
Luce  V.  Railway  Co.,  67  Iowa,  75.  24  N.  W.  600.  as 
in  that  case  the  plaintiff  was  not  employed  nor  engaged 
in  connection  with  the  movement  of  machinery  on  the 
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tfcLck.  The  case  of  Stroble  v.  Railway  Co.,  70  Iowa, 
560,  31  N.  W.  63,  is  more  in  point.  Our  conclusion  is 
that  the  court  erred  in  sustaining  defendant's  motion 
for  a  verdict.  Reversed.  — 

Robinson,  J.  (dissenting').  I  do'uot  think  the  admit- 
ted facts  bring*  the  plaintiS  within  the  provisions  of 
section  1307  ofthe  Code  of  1873. 


Louisville  &  N.  R.  Co. 


GiNLEY. 

{Supreme  Court  of  Tennessee,  Feb.  94, 1S9S.) 

Authority  of  Conductor  to  Employ  Handt  In  Caaeof  Emergency- 
Liability  of  Company  for  InjurytoSuch  Employees.— As  a  general 
rale,  the  con  doctor  of  a  railwa;  train  is  without  authority  toemploj 
iervanta  for  the  company  he  represeats;  but  in  a  clear  case  of 
emerg'ency  a  conductor  has  such  authority  by  implication  of  law; 
acd  where  auch  an  employee  is  injured  through  the  negligence  of 
the  conductor  in  permitting  the  cars  to  be  run  together  with  unnec- 
essary violence,  the  company  is  liable. 

Brrok  by  defendant  to  Montgomery  county  circuit 
court.     A  firmed. 

Burney  <S:  Bailey,  for  plaintiff  in  error. 
Leech  dh  Savage,  for  defendant  in  error. 

Caldwell,  J.  Patrick  Ginley  recovered  a  judgment 
for  $800  against  the  Louisville  &  Nashville  Railroad 
Company  for  personal  injuries  to  his  minor  son,  John, 
while  temporarily  in  its  employment  as  a  brakeman. 
The  railroad  company  appealed  in  error,  and  presented 
several  reasons  for  asking  a  reversal  and  new  trial. 
Among  these  reasons,  and  the  only  one  that  need  be 
considered  in  this  opinion,- — the  other  being  considered 
orally, — is  the  alleged  want  of  authority  on  the  part 
of  the  conductor,  on  whose   invitation   John    Ginley 
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claims  to  have  entered  the  service,  to  make  the  employ- 
ment for  the  company.  There  is  no  proof  in  the  record, 
though  containing-  all  the  evidence,  that  the  coaductor, 
who  is  dlleg-ed  to  have  made  the  employment  in  question, 
had  express  authority  from  the  company  to  engage 
persons  for  its  service.  Hence  the  company's  counsel 
contend  that  there  is,  in  no  event,  any  ground  of  liabil- 
ity on  its  part  for  the  injuries  received  by  John  Ginley; 
and,consequently,thatthc  judgement  is  without  legal  sup- 
port, and  should  be  reversed.  To  determine  whether 
or  not  this  contention  is  sound,  requires  a  more  elabor- 
ate statement  and  consideration.  As  a  general  rule,  the 
conductor  of  a  railway  train  is  without  authority  to 
employ  servants  for  the  company  he  represents  ;  and. 
to  justify  his  act  in  so  doing,  when  questioned,  it  must 
ordinarily  be  shown  that  especial  authority  therefor  was 
expressly  conferred.  Yet  emergencies  may  sometimes 
arise,  in  which  the  proper  management,  operation,  and 
protection  of  his  train  imperatively  require  other  or 
additional  service.  In  such  cases  his  contracts  of  em- 
ployment will  bind  the  company  upon  the  ground  of 
implied  authority.  Elliott  aptly  illustrates  the  emer- 
gency doctrine  as  applied  to  the  acts  of  a  conductor, 
and  gives  his  own  opinion  of  it,  in  the  following  pas- 
sage: "Thus  he  [the  conductor]  may.  where  other  pro- 
vision has  not  been  made,  emploj'  mechanics  to  repair 
a  break  of  the  cars  or  machinery  which  must  be  repaired 
before  the  train  can  proceed  to  its  destination,  and 
may  engage  men  and  teams  to  render  the  roadway  or 
bridge  secure  for  the  pissage  of  his  train,  when  weakened 
orpartiallysweptaway  by  unforeseen  causes;  but  in  such 
cases  the  authority  to  contract  does  not  exist  unless 
there  is  an  urgent  necessity  for  immediate  action.  It 
is  the  necessity  which  confers  authority,  not  simply  the 
position  of  conductor.  Doubtless  he  may.  in  case  of 
the  sudden  death  or  disability  of  the  engineer,  engage 
a  competent  engineer  to  take  the  train  to  a  point  where 
another  engineer  in  the  employ  of  the  company  can  be 
obtained,  if  such  employment  be  an  urgent  necessity, 
and  required  to  avoid  disaster  or  serious  injury  to  the 
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company.  It  has  been  held  -  that  the  conductor  has 
authority,  when  the  reg'ular  brakeman  is  sick  or  absent, 
and  the  proper  and  safe  management  uf  the  train  so  re- 
quires, to  supply  the  place  of  the  sick  or  absent  brake- 
man,  and  render  the  substitute  so  employed  an  em- 
ployee of  the  company  for  the  time  beinjj;  but  we 
suppose  this  doctrine  can  only  apply  in  very  rare  cases, 
for,  as  a  g^eneral  rule,  a  conductor  has  no  authority  to 
employ  agents  or  servants  for  the  company.  The  au- 
thority of  the  conductor  to  enter  into  contracts  for  the 
company  is  created  by  the  necessity  for  the  exercise  of 
such  authority,  and  as  soon  as  the  eraerg-ency  is  passed 
the  authority' terminates."  1  Elliott,  R.  R.  pp.408, 
409,  §  302.  Whether  or  not  John  Ginley  was  employed 
in  an  emergency  in  the  lepal  sense  indicated,  and,  conse- 
quently, under  the  conductor's  implied  authority,  is 
a  question  of  fact  yet  to  be  considered,  and  in  whose 
determination  by  this  court  after  an  affirmative  verdict 
by  the  jury,  that  legitimate  view  of  the  evidence  most 
favorable  to  the  plaintiff  will  be  taken  as  true.  Transit 
Co.  V.  Seiprist,  %  Tenn.  120.  33  S.  W.  920;  Railroad 
V.  House,  %  Tenn.  557.  35  S.  W.  561.  The  accident 
in  which  the  plaintiff's  minor  son  received  the 
injuries  in  this  *tuit  complained  of  occurred  in  the 
company's  yard  at  Clarksville,  while  the  crew  of  one 
of  its  freight  trains  was  engaged  in  switching.  As 
the  train  moved  out  of  the  siding,  it  "broke  in  two," 
and  the  rear  portion,  comprising  several  cars,  was  run- 
ning backward,  unattended,  down  grade,  and  at  such 
a  rate  of  speed  as  to  greatly  imperil  the  detached  cars 
by  derailment  at  a  switch,  or  by  collision  with  sta- 
tionary cars  on  the  siding,  unless  sooner  arrested  in  their 
increasing  momentum.  Seeing  this  danger,  and  none 
of  the  regular  crew  being  near  enough  to  perform  the 
needed  service,  the  conductor  called  to  young  Ginley, 
who  was  passing  by,  and  who  had  occasionally  done 
work  for  the  company,  and  asked  him  to  board  the  de- 
tached cars  and  stop  them.  The  boy,  thereupon, 
promptly  mounted  the  cars,  and  soon  succeeded  in  stop- 
ping them  before  they  had  done  any  harm,   and    with- 
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out  any  injury  to  himself.  This  having  been  accom- 
plished, the  conductor,  who  was  in  command,  and 
fully  advised  of  the  situation,  neg-lig-ently  permitted 
the  front  portion  of  the  train  to  be  runafi^aiast  the  cars 
that  just  had  been  stopped,  with  Fuch  violence  as  to 
knock  to  the  grround  the  boy,  who  was  in  the  act  of 
descendingr  with  duecare  and  caution,  and  cause  some 
of  the  wheels  to  pass  over  one  of  his  arms,  whereby 
amputation  was  made  necessary,  and  his  services  to  his 
father  were  rendered  less  valuable.  These  facts  un- 
mistakably show  a  clear  case  of  emergency,  in  which 
the  conductor,  by  implication  of  law,  has  authority, 
and  was  in  duty  bound  to  employ  any  suitable  person 
at  hand,  to  save  a  valuable  part  of  the  train  \n  \k\s 
charge  from  impending  danger  or  destruction.  The 
interest  of  the  company  in  respect  of  the  detached  cars, 
to  say  nothiufT  of  other  trains  that  might  have  been 
endangered,  and  of  the  welfare  aud  safety  of  the 
public,  imperatively  demanded  immediate  remedial 
action  on  the  part  of  the  conductor,  and  that  taken 
by  him  was  the  best  calculated  to  arrest  apd  prevent 
a  hurtful  catastrophe.  It  follows,  therefore,  that  John 
Ginley  was  upon  the  detiched  cars  rightfully  in  the 
capacity  of  a  brakeman,  and  not  wrongfully  as  a  tres- 
passer, and  that  the  company  is  liable  in  damages  to 
his  father  for  the  injuries  inflicted  in  the  manner  stated, 
in  so  far  as  they  may  have  impaired  the  value  of  the 
son's  services  to  his  father. 

It  has  been  held  that  a  conductor  has  implied  author- 
ity to  employ  a  necessary  brakeman  in  the  place  of  one 
who  is  absent  from  his  train  with  or  without  cause. 
(Sloan  V.  Railway  Co.,  62  Iowa,  736.  16  N.  W.  331),  or 
as  a  substitute  for  one  who  is  sick  (Railway  Co,  z\ 
Propst,  83  Ala.  518.  3  South,  764  ;  /rf.  85  Ala.  203,  4 
South,  711).  and  that  the  company  is  liable  to  the  per- 
son so  employed  for  injuries  received  by  him  \vhile 
performing  its  service  under  the  direction  of  the  con- 
ductor (/rf.).  The  doctrine  of  these  cases  was  recog- 
nized, thouEfh  found  not  applicable,  in  Church  v.  Rail- 
way Co.,  50  Minn.  220,  221,  52  N.  W.  647.     It  has  also 
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been  held  upon  the  same  ground — that  of  emergency — 
that  a  conductor  has  implied  authority  to  employ  a 
surgeon  to  attend  an  injured  brakeman,  and  that 
the  company  will  be  liable  for  the  surgeon's  fees. 
Railroad  Co.  r.  McMurray.  98  lad.  358 ;  Railway  Co. 
z:  Smith.  121  Ind.  353,  22  N.  E.  775.  The  decision  in 
Railroad  Co.  i\  McDaniel,  12  Lea,  386,  is  not  antago- 
nistic to  that  here  made,  for.  while  there  was  some  rea- 
son for  extra  help  and  expeditious  labor  in  that  case, 
McDaniel,  the  person  injured  and  suing  for  damages, 
was  not  requested  by  the  conductor  or  any  other  au- 
thorized person  to  render  service  as  in  an  emergency, 
but  only  by  the  company's  stock  agent,  who  like 
McDaniel  was  a  passenger  on  a  train  near  by.  Let 
the  judgment  be  affirmed. 


Authority  of  Conductor  to  Employ  Hands  it 
— When  the  reg'ular  brakeman  is  absent,  an 
tnaoagement  of  the  train  reqnirea,  the  conductor  has  authority  t 
supply  the  place  of  the  absent  brakeman,  and  for  the  time  being 
HUCh  person  iit  an  employee  of  the  railroad,  and  entitled  to  recover 
for  an  injury  caased  by  the  negliK-eiice  of  a  co-employee.  Sloaa  v. 
Central  lovra  Ry.  Co.,   11  Am.  &  Bn|^.  S.  Cae.  145  el  seg. 

In  case  of  emerg'ency,  the  conductor  has  implied  authority  to  en- 
gage a  person  to  act  as  brakeman  in  place  of  one  disabled  by  sick- 
ueu.  Georgia  Pacific  K.  Co.  v.  Propst  (Ala.),  38  Am.  dcEag.  R. 
Cas.  11. 


Southern  Pac.  Co. 

{Circuit  Court  of  Appeals,  Eighth  Circuit,  Feb.  7,  1S9S.) 
Injury  to  Brakeman— Uncovered  Culverts— Assumption  of  Risk.*— 
Where  a  railroad  company  has  constructed  Its  culverts  without 
covering's,  a  brakeman  who  subsequently  enters  its  service  cannot 
complain  on  account  of  the  manner  of  their  construction  if  he 
continues  to  remain  in  its  service  after  becoming  atvare  of  the  fact: 
unless  the  culvert  into  which  he  falls  is  in  the  vicinity  of  a  point 
where  he  may  be  expected  to  alight  from  the  train  while  performing 
a  duty  pertaining  to  his  employment;  and  a  culvert  2S1  feet  from 
Kuch  point  is  not  within  its  vicinity  within  the  meaning  of  the  rale. 

*See  note  at  end  of  case. 


.y  Google 


448  MASTER  AND  SERVANT  Vol  H 

(NS) 
West  V,  Southern  Pao.  Co 

Srror  by  plaintiff  to  the  Circuit  Courtof  the  United 
States  for  the  District  of  Utah,     Aifirmed. 

This  is  an  action  for  personal  injuries,  and  arises 
out  of  the  following-  state  of  facts  :  In  Auf^fust,  1893, 
the  plaintiff  was  a  brakeman  on  one  of  defendant's 
freight  trains  running'  between  Carlin,  in  thestate  of 
Nevada,  and  Terrace  in  the  state  of  Utah.  The  train 
was  going  east.  At  the  station  known  as  Moline  there 
was  a  side  track,  with  switches  at  the  west  and  east 
ends.  The  rules  of  the  company,  which  were  printed, 
and  with  which  the  plaintiff  was  familiar,  required 
that,  in  approaching  such  switch  from  the  west,  this 
freight  train  should  pass  onto  the  side  track  througfh 
the  west  switch,  so  as  to  give  the  right  of  way  to  a 
west-bound  passenger  train  due  at  Moline  within  a 
few  minutes  after  the  arrival  of  the  freight  train. 
This  requirement  was  essential  to  prevent  a  collision 
in  the  event  of  the  freight  train  undertaking  to  accom- 
plish the  side-tracking  by  first  passing  through  the 
eastern  switch,  and  then  backing  onto  the  side  track. 
The  plaintiff's  testimony  showed  that,  while  he  was 
aware  of  this  rule,  the  trainmen  had  for  some  time  been 
in  the  habit  of  effecting  the  entry  by  passing  through  the 
eastern  switch,  and  then  backing  onto  the  side  track.  On 
the  occasion  in  question  it  reached  the  side  track  in  the 
manner  just  stated.  The  plaintiff,  as  the  rear  switch- 
man, was  in  the  habit  of  passing  from  the  rear  step  of  the 
caboose,  after  the  train  cleared  this  switch,  in  order  to 
throw  the  switch  for  the  train  to  back  in  onto  the  side 
track.  On  this  occasion  he  did  not  leave  the  step  of 
the  caboose  just  as  the  train  passed  the  switch,  but,  as 
the  train  ran  unusually  far  beyond  the  switch,  he  did 
not  step  off  until  he  reached  a  point  281  feet  east  of 
the  switch.  It  was  then  about  11  o'clock  p.  m,,  and 
the  night  was  somewhat  dark.  He  had  his  signal  lan- 
tern in  hia  hand,  which,  in  descending  from  the  car, 
would  cast  its  light  on  the  ground,  although  the  plain- 
tiff claims  that  he  exercised  circumspection  before  step- 
,ng  off.     At   this  point  there   was  a  culvert,  about 
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walls  of  stone,  placed  there  by  the  company  to  carry 
off  the  water  which  mi^ht  accumulate  ag'aiast  the  em- 
bankment constructed  at  this  point.  This  culvert  was 
uncovered,  and  in  alig-htinp  from  the  caboose  the  plain- 
tiff stepped  into  the  culvert,  gind  received  an  injury  to 
his  kneecap  and  further  bruises. 

The  negligence  imputed  to  the  railroad  company,  as 
the  basis  of  recovery,  is  charged  in  the  petition  as 
follows  :  "That  it  was  the  duty  of  defendant  to  provide 
and  maintain  suitable  covers  or  guards  for  all  of  its 
culverts  under  its  roadbed  which  might  be  in  the 
%'icinity  of  any  side  track  or  switch  on  its  road  ;  but 
that,  in  violation  of  its  said  duty,  the  defendant  con- 
structed and  maintained  an  open  or  uncovered  culvert 
near  the  end  of  the  side  track  at  Moline,  at  a  point 
where  it  became  necessary  for  the  plaintiff  to  step  off 
from  the  said  freight  train  in  order  to  turn  the  switch 
and  permit  the  freight  train  to  go  upon  the  said  side 
track,  as  so  ordered  by  the  defendant ;  and  in  so  doing, 
and  in  ordering  the  plaintiff  to  perform  such  duty 
where  such  uncovered  culvert  was  situated,  the  defend- 
ant conducted  itself  carelessly,  negligently,  and  un- 
skillfully,  whereby,"  etc. 

The  evidence  showed,  without  contradiction,  that  on 
this  road,  between  the  points  over  which  the  plaintiff 
ran  asbrakeman.and  over  which  he  made  trips  every  two 
or  three  days  for  three  years  past,  there  were  292  cul- 
verts, none  of  which  was  covered.  It  is  true  the  plaintiff 
testified  that  he  had  seen  one  covered  culvert,  but  when 
and  where  he  could  not  state.  It  was  the  custom  of 
the  company  to  so  construct  its  culverts,  and  such 
method  was  deemed  by  its  engineers  and  track  builders 
to  be  proper  and  safe.  At  the  time  of  this  injury  the 
plaintiff  had  been  in  the  employ  of  the  defendant  as 
brakeman  on  this  line  of  road  for  three  years.  He 
knew  the  culverts  were  uncovered,  although  the  evi- 
dence does  not  show  that,  prior  to  this  accident,  he 
knew  of  the  exact  locality  of  this  particular  culvert. 
On  this  evidence  the  court  directed  a  verdict  for  the 
11  (N  8)  A  A  fi  R;Caa— 29 
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defendant.     To    reverse  tbis   judg-ment   the   plaintiff 
prosecutes  a  writ  of  error. 

James    H.    McMillan     {Charles    C.    Richards    and 

Arthur  E.  Pralt,  on  the  brief)  for  plaintiff  in  error. 

Thomas  T,  Fauntleray  {Marshall  F.  McDonald  and 

fohn  T.  Cochran,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and 
Philips,  District  Judge. 

Philips,  District  Judfre,  after  stating-  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  plaintiff  cannot  be  heard  to  complain  of  any 
supposed  neglect  of  the  company  in  coustructiag  its 
culverts  without  coverings.  When  he  accepted  service 
as  a  brakeman  on  this  road,  he  knew  of  this  condition  of 
the  culverts.  For  three  years  he  continued  in  sucb  ser- 
vice, with  full  knowledge  of  the  fact,  without  objection. 
In  this  respect  the  rule  '''volcnli  non  Jit  iujuriti'^  ap- 
plies. The  servant  is  free  to  accept  or  refuse  employ- 
ment on  a  roadway  of  a  particular  construction.  If  he 
accepts  such  employment,  and  continues  therein,  as  in 
this  case,  with  full  knowledge  of  the  structures,  with- 
out objection,  the  language  of  the  court  in  Lovejoy  v. 
Railroad  Corp.,  125  Mass.  79,  is  quite  applicable  : 

"The  abutments  of  46  bridges,  numerous  buildings, 
entrances  to  stations,  and  other  structures  on  the  line 
of  the  defendant's  road,  were  the  same  distance  from 
the  track.  These  facts  were  known  to  the  plaintiff, 
though  he  testified  that  he  had  not,  previously  to  his 
alleged  injury,  noticed  this  particular  post.  The  only 
negligence  imputed  to  the  defendant  was  in  placing 
this  post  so  near  the  track.  As  between  the  plaintiff 
and  tbe  defendant,  it  was  immaterial  whether  it  would 
have  been  more  prudent  to  have  placed  the  signal  posts, 
abutments  of  bridges,  and  other  structures,  so  numer- 
ous on  the  line  of  the  defendant's  road,  more  than  3 
feet  8  inches  from  the  track.  If  there  was  any  danger 
to  the  plaintiff,  while  in  the  performance  of  his  duty, 
from  the  structures  thus  placed,  it  was  a  risk  that  he 
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had  assumed.  He  knew  the  manner  in  which  the  road 
was  constructed,  the  proximity  of  the  track  to  these 
structures,  and  the  method  employed  in  the  manag-e- 
ment  of  the  trains.  The  defendant  had  the  rig^ht  to 
construct  its  road  and  conduct  its  business  in  this  man- 
ner, and,  as  was  said  in  Ladd  v.  Railroad,  119  Mass. 
412,  is  not  liable  to  one  of  its  servants,  who  is  capable 
of  contracting  for  himself,  and  knows  the  danger 
attending  the  business  in  the  manner  in  which  it  is 
conducted,  for  an  injury  resulting  therefrom." 

The  real  question  for  decision  is,  was  it  actionable 
negligence  for  the  railroad  company  to  leave  the  cul- 
vert uncovered  at  the  point  of  this  accident?  The  law 
imposes  upon  the  master  the  duty  of  exercising  reason- 
able care  Uy  provide  his  employee  a  reasonably  safe 
place  at  which  he  is  required  to  work.  At  and  about 
a  switch,  where  a  brakeman  may  be  expected  to  alight 
from  the  train  for  the  purpose  of  turning  the  switch, 
the  company  may  be  held  liable  for  an  injury  to  the 
brakeman  occasioned  by  the  proximity  of  a  pitfall  like 
an  uncovered  culvert,  the  presence  of  which  is  unknown 
to  the  employee  at  the  time,  or  where  the  dangerous 
pitfall  or  bole,  althouj^h  exposed  to  view,  so  that  the 
workman  if  thoughtful  and  observant,  might  see  and 
avoid  it,  yet,  by  reason  of  his  intentness  upon  the  im- 
mediate work  in  which  he  is  engaged,  his  attention  for 
the  moment  is  diverted. 

The  cases  principally  relied  on  by  counsel  for  plain- 
tiff (Millen  v.  Railroad  Co.  [Sup.]  46  N.  Y.  Supo.  748; 
Slauson  z:  Railway  Co..  60  N.  Y.  608;  Railway  Co. 
V.  Teeter.  27  U.  S.  App.  316.  11  C.  C.  A.  332,  and  63 
Fed.  527:  Franklin  v.  Railway  Co.  [Minn.]  34  N.  W. 
898)  presented  a  state  of  facts  from  which  it  appeared 
that  the  immediate  vicinity  of  the  place  where  the  ser- 
vant was  called  upon  by  the  employer  to  perform  bis 
work  was  so  near  to  some  hidden  hole  or  opening  or 
obstacle  as  to  expose  the  servant  to  the  danger  of  step- 
ping into  the  one  or  coming  against  the  other,  or  pre- 
sented the  instance,  just  above  alluded  to,  where  the 
dangerous  opening  or  obstacle  was  not  observed  by  the 
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employee  on  account  of  his  attentioa  for  the  instant  be- 
ing- diverted  to  the  execution  of  the  work  In  which  he 
was  engaged.  But  such  is  not  the  case  presented  by 
this  record.  The  culvert  in  question  was  281  feet  from 
the  switch.  It  was  not,  within  the  meaning  of  the 
rule,  in  the  vicinity  of  the  point  where  the  defendant 
company  had  assigned  the  plaintiff  to  work.  By  ex- 
press rule,  known  to  the  plaintiff,  the  defendant  bad 
enjoined  upon  the  trainmen,  that,  in  reaching  the  side 
track  at  Moline  from  the  west,  they  should  pass  onto 
the  side  track  by  throwing  the  switch  at  the  west  end 
of  the  switch  limits.  The  switch  where  the  defendant 
had  by  its  rule  assigned  this  plaintiff  to  work  was  at 
the  west,  where  no  such  accident  would  have  befallen 
him.  He  knew,  from  the  rule  of  the  company,  that 
the  eastern  switch  was  not  designed  nor  intended  to  be 
used  by  the  company  in  backing  east-bound  trains 
through  it  onto  the  side  track.  He  knew  that  the  train- 
men, in  thus  reaching  the  siding,  were  acting  in  viola- 
tion of  the  explicit  published  rule  of  the  company. 
And  while  he  is  not  to  be  held  responsible  for  the  mis- 
conduct in  this  respect  of  the  conductor  or  engineer,  he 
never  protested  against  this  infraction  of  the  rule,  nor 
advised  his  employer  thereof.  For  the  use  designed 
by  the  company  of  the  eastern  switch,  no  probable  re- 
sponsible hazard  on  the  part  of  the  defendant  could  be 
incurred  by  this  brakeman  on  account  of  the  uncovered 
culvert  281  feet  east  of  the  switch.  This  is  so,  for  the 
obvious  reason  that  the  duty  of  turning  the  switch  for 
the  admission  of  a  west-bound  train  to  the  side  track 
would  devolve  on  the  brakeman  nearest  the  front  of  the 
train,  when,  presumptively,  the  engine  having  halted 
near  the  switch,  the  brakeman  would  dismount  from 
the  train  at  a  point  far  within  the  bounds  of  281  feet. 

If  a  liability  is  to  attach  to  the  company  because  of 
the  unusual  and  not  to  be  reasonably  anticipated  inci- 
dent of  this  brakeman  undertaking  to  step  off  the  train 
281  feet  from  the  switch  which  he  was  to  operate, 
simply  because  the  train  did  not  stop  nearer  the  switch, 
where  is  the  line  of  accountability  on  the  part  of  the 


.y  Google 


Am  *  Sag       MASTER  AND  SERVANT — RULES  453 

RCas 

Little  Hock  &  M.  R.  Co.  v.  Barry 

company  to  be  drawn?  There  would  be  just  as  much 
reason  and  justice  ia  authorizing  a  recovery,  had  the 
train  (jone  1,000  feet  further  to  the  east  than  was  nec- 
essary, and  the  defendant  had  undertaken  to  step 
therefrom  and  fallen  into  a  culvert.  Where,  as  in  this 
case,  the  uncovered  pitfall  was  so  far  beyond  the  place 
where  the  injured  party  was  assigned  by  his  master  to 
work  as  to  admit  of  no  divided  opinion  among  reason- 
able men  as  to  its  being  beyond  the  reasonable  vicinity 
of  the  place  for  the  performance  of  the  required  work, 
the  question  of  fact  passes  out  of  the  exclusive  domain 
of  a  jury  and  becomes  solely  a  question  of  law  for  the 
determination  of  the  court.  The  judgment  of  the  cir- 
cuit court  is  therefore  affirmed. 


Defective  Structure — Assumption  of  Risk  by  Employees.— It  is  the 
duty  of  a  company,  to  cover  its  bridg'es  and  culverts  within  its  yards 
and  within  a  reasonable  distance  of  its  switches,  wherever  ia  the 
performance  of  their  duties,  it  would  naturally  be  anticipated  that 
brakemen  would  be  apt  to  g'o  for  the  purpose  of  making'  couplings. 
Franklin  v.  Winona  &  St.  P.  R.  Co.,  31  Am.  &  Eng.  R.  Gas.  211. 


Little  Rock  &  M.  R.  Co. 


Barry. 

ICircuil  Court  of  Appeals,  Eighth  Circuit,  Jan.  jt,  iSgS.] 

Injury  to  Employee— Collisions — Running^  Trains— Sufficiency  of 
Rules. — In  an  action  agfainst  a  railroad  company  by  its  engineer  for 
injuries  sustained  in  a  collision  between  the  eixtra  train  upon  which 
plaintiff  was  employed  and  a  regular  freight  train,  which  was 
stationary  at  the  time  of  the  accident,  such  collision  having  resulted 
from  gross  netftigenca  on  the  part  of  defendant's  employees  in  charge 
of  snch  trains,  it  was  error  to  charge,  in  effect,  that  defendant  was 
negligent  because  its  road  was  operated  under  the  standard  rules, 
which   require,  without   special  notice,  those  in  charge  of   trains  to 
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lookout  for  and  to  protect  themselves  from  other  trains;  the  evidence 
ia  the  case  as  to  the  suQiciency  of  such  rules  being  conflicting. 

Sarne — Standard  Rules. —In  such  action  the  jury  should  have  been 
instructed  that  such  standard  rules  were  neither  unreasonable  nor 
insumcient. 

Same^-Sufficiency  of  Rule*  a  Question  of  Law.*— Where  a  railroad 
company  has  deliberately  a  dopted  a  sjBtetn  of  rules,  which  have 
been  made  familiar  to  its  employees,  and  its  road  is  operated  under 
them,  the  reasonableness  and  sudiciency  of  such  rules  are  questions 
of  law  for  the  determination  of  the  court. 

Same— Proximate  Cause.— A  railroad  company  is  not  liable  for  the 
injuries  of  an  employee  sustained  in  a  collision  where  the  proximate 
cause  of  the  collision  is  gross  negligence  on  the  part  of  its  servan  ta, 
even  though  it  had  failed  to  give  sufficient  notice  of  the  position  and 
movements  of  the  trains,  if  the  collision  could  not  have  been  fore- 
seen or  reasonably  anticipated  as  tbe  probable  result  of  its  failure 

Grror  by  defendant  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Arkansas. 
Reversed  and  remanded. 

G.  B.  Rose  {U.  M.  Rose  and  W.  B.  Hemingway,  on 
the  brief),  for  plaintiff  in  error. 

/.  M.  Moore  and  W.  L.  Terry,  for  defendant  in 
error. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and 
Philips,  District  Judg-e. 

Sanborn,  Circuit  Judge.     About  2  o'clock  in  the 
afternoon  on  October  26,  1890,  engfine    No.    5  of  the 
Little  Rock   &  Memphis  Railroad  Company  ran  into 
the  rear  of  a  freigfbt  train  on  the  railroad 
of  that   company;    and    G.    F.  Barry,  the 
defendant  in  error,  who  was  the  fireman  on  this  engine, 
leaped  from  it,  and  was  injured.     He  sued  the  company 
for  damages,  and  alleged  that  he  was  injured  by  its 
neglig-ence  in  employing  an  incompetent  conductor  upon 
tbe  train  his  engine  drew,  and  in  failing  to  give  notice 
to  its  servants  in  charge  of  engine  No.  5  of  the  where- 
abouts and  movements  of  the  treight  train,  and  in  fail- 
ing to  give  notice  to  its  servants  in  charge  of  the  freight 
train  of  the  whereabouts  and  m  iveraents  of  engine  No. 
•See  note  at  end  of  case. 
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5,  The  plaintiff  in  error,  the  railroad  company,  an- 
swered that  its  conductor  was  not  incompetent,  and 
that  it  was  not  its  duty  to  give  the  conductor  and 
engineer  of  either  of  the  trains  which  collided  notice  of 
the  movements  or  whereabouts  of  the  other.  Upon 
these  two  issues  the  testimony  was  conflicting,  and  the 
jury  found  for  the  defendant  in  error.  These  facts, 
however,  were  uncontradicted:  The  railroad  of  the 
plaintiff  in  error  extends  from  Hopefield,  a  town  oppo- 
site Memphis,  in  the  state  of  Tennessee,  westward  to 
Little  Rock,  in  the  state  of  Arkansas.  The  first  tele- 
graph station  west  of  Hopefield  is  Edraondson,  15  miles 
distant,  and  the  second  is  ForrestCity,  47 miles  distant. 
Argenta  is  a  station  still  further  west,  near  the  city  of 
Little  Rock.  The  freight  train  was  a  regular  train. 
It  had  left  Hopefield  at  3:50  a.  m.,  was  due  at  Sdmond- 
son  at  5  a.  m.,  but  had  been  so  delayed  that  it  did  not 
leave  that  station  until  9: 40  a.  m. ,  4  hours  and  40  minutes 
later  than  its  schedule  time;  and  while  it  was  standing 
on  the  main  track,  on  a  curve  in  a  deep  cut  outside  the 
yard  limits,  about  half  a  mile  east  of  ForrestCity,  at 
about  2  o'clock  in  the  afternoon,  engine  No.  5  crashed 
intotherearof  it.  The  engineer  in  charge  of  tli  is  engine 
had  passed  this  freighttrain  at  Fdmondson  at9:  30  that 
morning,  on  his  way  east  to  Hopefield,  and  he  knew  it 
was  late.  When  the  superintendent  of  the  company 
delivered  the  order,  under  which  the  train  drawn  by 
engine  No.  5  was  operated  on  this  day,  to  its  conduc- 
tor, he  told  him  to  look  out  for  this  freight  train,  as  it 
was  still  in  the  bottom  between  Fdmondson  and  Forrest 
City;  and  the  conductor  repeated  this  warning  to  the 
engineer  when  he  communicated  the  orderto  him  before 
leaving  Hopefield.  In  the  early  part  of  this  day  a  mili- 
tary company,  which  arrived  at  Memphis  too  late  for 
the  regular  passenger  train,  engaged  of  this  railroad 
company  an  extra  train  to  take  it  to  Little  Rock,  and 
the  engineer  and  fireman  of  engine  No.  5  were  directed 
to  draw  this  train  with  their  engine.  The  freight  train 
was,  as  we  have  said,  a  regular  train,  aud  it  was  known 
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as  "No.  5,"     This  was  the  order  under  which  the  extra 
ran: 

Little  Rock  &  Meinphis  Railroad, 

Telegraphic  Train  Order  No,  5  31 

Memphis,  Oct.  36,  1890. 
To  C.  A  E.  of  Eng.  5,  Hopefield 
C.  &  E.  No.  5  at  Forrest  City 
C,  &  E.  Eoff.  4  &  No.  6  Brinkley 
Bng-ine  5  will  run  from 
Hopefield  to  Argenta  extra 
when  No.  5  is  overtaken  pass 
and  run  ahead  of  them 
meet  No.  6  and  Eag.  4  at 
Brinkley,  do  not  pass  Brinkley 
Unless  Eng'.  3  is  there. 

A.  J.  W. 

The  rules  of  the  company  made  this  extra  train  in- 
ferior in  grade  to  the  reg-ular  freight  train,  under  this 
order,  and  imposed  upon  its  conductor  and  engineer  the 
duty  to  keep  out  of  the  way  of  that  freight  train,  which 
they  knew  was  somewhere  upon  the  single  track  in 
front  of  them.  These  rules  also  required  the  crew  of 
the  freight  train,  when  it  stopped  and  stood,  as  it  did. 
for  three-quarters  of  an  hour  before  the  accident  oc- 
curred, on  the  curve,  in  a  deep  cut,  one-half  mile  east 
of  Forrest  City,  to  immediately  station  and  maintain  a 
flagman  10  or  12  telegraph  poles  in  the  rear  of  its  train, 
and  to  place  torpedoes  on  the  track,  not  less  than  15 
telegraph  poles  behind  it,  for  the  purpose  of  warning 
and  stopping  approaching  trains  which  might  follow  it. 
These  rules  gave  the  employees  of  the  company  notice 
that  it  proposed  to  use  its  railroad  for  the  passage  of 
trains  at  any  time  it  chose,  and  that  they  must  protect 
themselves  against  their  a'pproach.  The  engineer  of 
the  extra  train,  however,  did  not  keep  his  engine  under 
control,  so  that  he  could  stop  it  when  he  saw  the  freight 
train,  but  he  drove  it  on  with  such  speed  that  it  was  im- 
possible for  him  to  prevent  the  collision  after  he  came 
in  sight  of  the  regular  train;  and  the  crew  of  the  freight 
train  failed  to  give  warning  to  the  approaching  extra 
of  the  presence  of  their  train,  either  by  torpedo  or  by 
fligman.  In  short,  these  fellow  servants  of  the  defen- 
dint  in  error  were  guilty  of  gross  negligence,  without 
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which  it  is  highly  improbable,  if  not  impossible,  that 
the  accident  could  have  occurred. 

One  of  the  rules  of  the  company,  however,  required 
all  orders  to  be  piven  in  ivrJtin^,  where  practicable  ; 
and  counsel  for  the  defendant  in  error  insisted  that  the 
company  wa!s  aegVieeot  because  it  did  not  insert  iu  the 
written  order  to  the  men  in  control  of  the  extra  train  a 
statement  that  the  freijjht  train  was  delayed  east  of 
Forrest  City  .and  ati  admonition  to  beware  olE  it,  and  be- 
cause the  train  dispatcher  did  not  stop  the  extra  train 
at  Edmondson,  as  it  passed  there,  and  notify  its  crew 
again  that  the  freijjlit train  had  not  reached  Forrest  City. 
In  supportof  their  view,  three  witnesses  for  the  defend- 
ant in  error,  who  bad  had  experience  in  railroading', 
testi&ed  that  in  their  opinion  this  course  should  have 
been  pursued.  On  the  other  hand,  it  appeared  by  the 
evidence  that  this  railroad  was  operated  under  the 
standard  rules,  which  were  prepared  some  years  ago 
by  e.xperienced  railroad  men  chosen  for  the  purpose  by 
the  officers  of  various  railroad  companies,  and  that  they 
had  been  subsequently  so  generally  adopted,  as  the 
best  in  use,  that,  in  1888.  58,000  (and'at  the  time  of  the 
trial  many  more)  miles  of  railroad  were  governed  and 
operated  under  them.  Three  witnesses  of  skill  and 
experience  in  the  operation  of  railroads,  who  were 
familiar  with  these  rules,  and  the  practice  of  railroads 
under  them,  testified  in  effect,  that  in  their  judgment, 
and  in  the  judgment  of  those  who  had  prepared  and 
adopted  them,  they  were  the  best  and  the  most  con- 
ducive to  safety  of  any  rules  in  use  in  this  country  ; 
that  it  is  more  conducive  to  the  safety  of  the  operation 
of  railroads  to  require  the  men  in  charge  of  a  train  to 
look  out  for,  and  protect  themselves  at  all  times 
against,  other  trains  and  engines,  without  notice  of  their 
whereabouts  and  movements,  than  it  is  to  undertake 
togivethera  notice  of  these  movements  and  whereabouts, 
and  this  for  the  reason  that  if  men  receive,  and  come 
to  expect,  notice  of  approaching  trains,  they  will  invari- 
ably relax  their  vigilance,  and  rely  upon  the  notice, 
rather  than  upon  their  watchfulness,  for  their  safety. 
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and  that  ia  the  long  run  tbey  will  be  caught  in  danger 
more  frequently,  and  more  accidents  will  happen  at 
times  when  it  is  impossible  or  impracticable  to  convey 
notice  to  them,  than  would  occur  if  they  were  spurred 
to  constant  watchfulness  by  the  knowledge  that  a  train 
was  liable  to  come  upon  them  at  any  time  without 
notice.  These  witnesses  testified,  in  substance,  that 
this  was  the  theory  upon  which  the  standard  rules 
were  based,  and  that  they  did  not  require  the  superin- 
tendent or  train  dispatcher  to  give  the  men  in  charge 
of  either  of  these  trains  notice  of  the  whereabouts  or 
movements  of  the  other.  They  also  testified  that  in 
their  opinion  neither  the  duty  of  the  company',  nor  the 
safety  of  its  servants,  required  that  the  crew  of  either 
train  should  have  notice  of  the  movements  or  where- 
abouts of  the  other,  or  that  the  extra  train  should  be 
stopped  at  Edmondson.  and  its  conductor  or  engineer 
informed  that  the  freight  was  still  between  that  station 
and  Forrest  City,  where  they  knew  it  to  be  when  they 
started.  In  this  state  of  the  evidence,  it  is  assigned  as 
error  that  the  court  charged  the  jury  : 

"In  sending  out  special  or  extra  trains,  due  and  suf- 
ficient notice  of  the  movements  and  whereabouts  of  all 
other  trains  and  locomotives  which  are  liable  to  be  met 
or  overtaken  by  the  special  or  extra  should 
iinM-^MiiLiH  ^^  given  to  the  ofiScers  or  servants  in  charge 
-«lic'il'"S"  °^  such  trains.  And  due  notice  of  such 
uia.  special  or  extra  train  should,  in  like  manner, 

be  given  to  the  servants  in  charge  of  such 
other  trains,  as  far  as  may  be  necessary  to  guard 
against  and  pri!vent  accident.  And  if,  from  any  cause, 
it  is  impracticable  to  give  such  notice,  then  such  other 
precautions  as  are  reasonably  adapted  to  prevent  dan- 
ger of  collision  or  accident  should  be  taken.  If  the 
jury  believe  from  the  evidence  that  the  defendant, 
through  any  default  or  neglect  on  its  part,  failed  to 
perform  the  aforesaid  duties,  and  that  the  collision  was 
caused  by  such  failure,  and  that  thereby  plaintiff  sus- 
tained the  injuries  complained  of,  the  defendant  is  lii- 
ble  in  this  action." 
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This  instruction  is  a  plain  declaration  that  the  the- 
ory which  the  wisdom  and  experience  of  many  of  the 
most  careful  and  intellig^ent  railroad  operators  have 
deemed  most  conducive  to  the  safety  of  their  employees, 
their  passeng-ers,  and  their  property,is  unsound. that  the 
rules  based  upon  itare  unreasonable,  and  that  the  oper- 
ation of  a  railroad  in  accordance  with  it  is  negligence. 
Such  a  declaration  of  the  law  ought  not  to  be  made 
without  clear  and  convincing  proof,  nor  without  the 
most  careful  and  deliberate  consideration.  The  theory 
upon  which  these  rulesare  based,  the  rules  themselves, 
and  the  operation  of  railroads  in  accordance  with  them, 
have  all  received  the  sanction  of  respectable  authority. 
Railroad  Co.  z:  Neer,  26  111.  App.  356,  360;  /d..  31 
111.  App.  126.  134.  139;  Keanelty  v.  Railroad  Co.  (Pa. 
Sup.)  30  Atl.  1014;  McGrath  v.  Railroad  Co..  15 R.  I. 
95,  97.  22  Atl.  927;  Wright  v.  Railroad  Co.,  25  N.  Y. 
562.  569.  It  does  not  seem  unreasonable  to  suppose 
that  men  who  are  warned  that  other  trains  will  pass 
over  the  railroad  on  which  they  are  operating  without 
notice  to  them,  and  that  they  must  watch  for  and  pro- 
tect themselves  against  them  at  all  times,  would  oper- 
ate their  trains  with  more  care  and  fewer  accidents 
than  they  would  if  an  attempt  were  made  to  notify  them 
of  the  whereabouts  and  movements  of  all  trains,  in 
view  of  the  fact  that  the  expectation  of  such  notice 
mightrelax  their  vigilance,  and  that  they  would  often  be 
in  locations  where  it  would  be  impossible  to  give  thera 
the  notices.  If  experience  has  proved  this  supposition  to 
be  in  accordance. with  the  fact,and  has  led  to  the  adoption 
of  rules  which  do  not  require,  but  discountenance, 
such  notices,  becahse  the  habit  of  giving  them  has  been 
found  to  increase  the  number  and  danger  of  accidents. 
as  the  adoption  of  these  standard  rules  by  so  manj' 
railroad  companies,  and  the  testimony  of  the  exper- 
ienced witnesses  who  are  operating  railroads  under 
them,  tend  to  show,  it  cannot  be  said  that  it  was  the 
duty  of  the  defendant  to  give  these  notices,  nor  that 
its  failure  to  give  them  was  negligence.     The  fact  is 
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not  forgfotten  that  the  defendaot  in  error  produced 
three  witnesses  who  testified  that  such  notices  should 
have  been  given.  But  in  our  opinion  their  testimony 
is  insufficient,  in  the  face  of  the  evidence  of  three  wit- 
nesses of  equal  credibility  who  testified  to  the  contrary 
to  so  clearly  establish  the  vice  of  the  theory,  and  the 
unreasonableness  of  the  rules  and  practice  which  com- 
panies operating  more  than  58,000  miles  of  railroad  have 
adopted  as  the  best  and  most  conducive  to  safety,  as  to 
warrant  a  court  in  so  declaring'  as  a  matter  of  law. 
The  skilled  and  experienced  railroad  operators  who 
seem  to  have  developed  this  theory  and  formulated 
these  rules  are  undoubtedly  more  competent  than  jurors 
or  judges  to  selectand  prepare  rules  mostconduci  veto  the 
safe,  economical,  and  prosperous  operation  of  railroads. 
The  interest  of  the  owners  of  these  railroads,the  inter- 
estandambition  of  those  who  operate  them,  alike  prompt 
them  to  select  and  use  the  best;  and  unless  the  rules  they 
adopt  are  clearly  shown  to  be  palpably  unreasonable 
or  clearly  insufficient,  railroad  companies  ought  not 
to  be  charged  with  negligence  on  account  of  their 
adoption  and  use.  Vedder  1'.  Fellows,  20  N.  Y.  126, 
133  ;  Enwright  v.  Railway  Co.(Mich.)  53  N.  W.  536. 
In  our  opinion,  there  was  no  such  proof  in 
iVTiT""*^  this  case  ;  and  at  the  close  of  the  trial  the 
court  should  have  instructed  the  jury  that 
the  system  of  rules,  and  practice  under  them,  which 
the  company  had  adopted,  was  neither  unreasonable 
nor  insufficient.  The  defendant  in  error  and  the  other 
servants  of  the  company  were  familiar  with  these  rules, 
and  the  theory  upon  which  they  were  baaed.  By  taking 
service  under  them  without  objection  or  protest,  they 
assumed  the  risks  and  dangers  of  the  theory  that  every 
employee  who  operates  trains  must  beware  of  other 
trains  moving  in  the  same  direction,  without  notice  of 
their  whereabouts,  and  the  risks  and  dangers  of  the 
system  of  rules  which  was  based  upon  this  theory. 
Wolsey  V.  Railroad  Co.,  33  Ohio  St.  227.  When  a 
railroad  company  has  deliberately  adopted  a  system  of 
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rules,  which  have  been  made  familiar  to  its  employees, 
and  its  railroad  is  operated  under  them,  the 
reasonableness  aud  sufficiency  of  these  rules  ^S'."*'!'';!!;' 
are  questions  of  law,  and  not  of  fact.  These  IfiTw?'  '  ** 
questions  must  be  determined  by  the  court, 
becausethereisno  other  way  in  which  a  set  of  rules  may 
ever  be  established  or  adjudicated  as  either  reasonable 
or  sufficient.  It  may  be  said  that  trial  judg^es  often 
differ  upon  questions  of  this  character.  But  the  an- 
swer to  this  objection  is  that  the  appellate  court  will 
finally  settle  them,  and  in  the  end  a  substantial  unifor- 
mity of  decision  as  to  the  reasonableness  and  sufficiency 
of  any  set  of  rules  in  general  use  must  eventually  result 
if  these  questions  are  left  to  the  determination  of  the 
courts.  If  on  the  other  hand,  they  are  remitted  to  the 
juries,  their  various  findings  can  result  in  little  less 
than  confusion  worse  confounded.  The  decision  of  an 
appellate  court  becomes  a  precedent  for  the  ru-linpfs  of 
many  inferior  courts.  But  the  finding  of  one  jury  is 
no  precedent  for  the  decision  of  another,  and  a  rule  that 
is  found  to  be  reasonable  by  one  jury  will  frequently 
be  thought  to  be  unreasonable  by  another;  and  no  crit- 
erion will  ever  be  established  by  which  railroad  com- 
panies may  measure  their  duties  in  this  regard,  if  the 
reasonableness  and  sufficiency  of  their  rules  are  to  be 
daily  submitted  to  new  tribunils,  which  are  governed 
by  no  precedent,  and  are  without  experience  in  the  de- 
termination of  these  questioas.  We  adhere  to  the  view 
of  this  question  expressed  by  Judge  Caldwell  in 
the  opinion  of  this  court  in  Railway  Co.  v.  Dye.  36  U. 
S.  App.  23.  28.  16  C.  C.  A.  604,  607,  and  70  Fed.  24. 
27,  which  is»supported  by  the  following  authorities 
among  others  :  Vedder  v.  Fellows,  20  N.  Y.  126,  130: 
Railway  v.  Adcock,  52  Ark.  406,  410.  13  S.  W.  874  ; 
Railway  Co.  i-..  Hammond,  58  Ark.  324,  334,  24  S.  W. 
723;  Railroad  Co.  v.  Whittemore.  43  111.  420.  423 
Railroad  Co.  v.  Fleming.  18  Am.  &  Eng.  Ry.  Cas.  347. 
352;  Tracy  f.  Railroad  Co.,  9  Bosw.  396.  398,  402 
Hoffbauer  v.  Railroad  Co..  52  Iowa,  3+2,  3+3,  3  N.  W. 
121. 
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Moreover,  the  court,  in  effect,  told  the  jury  by  this 
instruction  that,  if  they  believed  that  the  collision  oc- 
curred througfh  the  failure  or  neglect  of  the  railroad 
company  to  give  these  notices,  the  defen- 
cm^'"''"'"  dant  in  error  might  recover.  It  is  difficult 
to  understand  what  basis  there  is  in  this  case, 
under  the  admitted  facts,  for  a  finding  that  a  failure  to 
give  these  notices  caused  this  collision.  I.'  we  concede 
that  the  failure  to  write  the  notice  which  was  verbally 
given  to  the  conductor  and  engineer  of  the  extra  train 
at  Hopefield,  that  they  must  look  out  for  the  freight 
train  which  was  in  the  bottom  between  Kdmondson 
and  Forrest  City  (an  unreasonable  concession,  except 
for  the  sake  of  argument),  and  the  failure  to  stop  the 
estra  train  at  Gdmondson,  and  notify  its  conductor  and 
engineer  that  the  freight  train  was  still  there,  and  the 
failure  to  send  a  courier  from  Forrest  City,  or  some 
other  point,  to  the  freight  train,  to  notify  its  conductor 
and  engineer  that  the  extra  train  was  coming,  con- 
stituted negligence,  there  still  remains  what  seems  to 
us  an  insuperable  obstacle  to  a  recovery  on  this  ground. 
An  injury  that  could  not  have  been  foreseen  or  reason- 
ably anticipated  as  the  probable  result  of  an  act  of  neg- 
ligence is  not  actionable.  An  injury  that  is  not  the 
natural  consequence  of  an  act  of  omission,  and  that 
would  not  have  resulted  but  for  the  interposition  of  anew 
and  independent  cause,  is  not  actionable.  Railway  Co. 
;■•  Elliott,  12  U.  S.  App.  381,  386.  5  C.  C.  A.  347,  350, 
and  55  Fed.  949,  952;  Finalyson  v.  Milling  Co.,  32  U.  S. 
App.  143,  151.  14  C.  C.  A.  492,  496.  and  67  Fed.  507, 
512;  Railway  Co.  v.  Bennett's  Adm'x,  32  U.  S.  App. 
621.  16  C.  C.  A.  300.  and  69  Fed.  525;  Railway  Co.  v. 
Callaghan.  12  U.  S.  App.  541,  550,  6  C.  C.  A.  205. 
210,  and  56  Fed.  98S,  993;  Railway  Co.  v.  Moseley,  12 
U.  S.  App.  601,  609.  6  C.  C.  A.  641.  646.  and  57  Fed. 
921,  926;  Insurance  Co.  v.  Melick.  27  U.  S.  App.  547, 
557,  12  C.  C.  A.  544,  550,  and  65  Fed.  178,  184.  It 
was  the  duty  of  the  engineer  and  conductor  of  the  extra 
train  to  look  out  for  and  to  so  operate  their  train  that 
their  engine  would  not  crash  into  the  freight   which 
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they  knew  was  on  tbe  track  before  them.  It  was  the 
duty  of  the  engineer  of  that  train,  who  alone  could  see 
the  track  in  front  of  him,  to  so  govern  the  speed  of  his 
engine  that  he  could  at  any  time  stop  it  within  the  rang^e 
of  his  vision^  It  was  the  duty  of  the  crew  of  the  freig-ht 
train  to  place  torpedoes  on  the  track  at  least  15  telegraph 
poles  in  the  rear  of  their  train  when  it  stopped  at  the 
place  of  the  collision,  and  to  station  a  flagman  10  or  12 
telegraph  poles  behind  that  train.  The  railroad  com- 
pany had  the  right  to  presumethat  its  servants  on  these 
trains  would  obey  its  rules  and  discharge  these  duties, 
and  it  had  the  right  to  act  upon  that  assumption.  It 
was  its  right  to  calculate  the  natural  and  probable  re- 
sult of  its  acts  and  omissions  upon  this  supposition. 
Indeed,  it  could  reckon  upon  no  other,  for  it  is  alike 
impracticable  and  impossible  to  predicate  and  administer 
the  rights  and  remedies  of  men  on  the  theory  that  their 
associates  and  servants  will  either  disregard  their  du- 
ties or  violate  tbe  laws.  Now,  no  one  who  reckoned  on 
the  faithful  discharg'e  of  their  duties  by  these  employees 
could  reasonably  have  anticipated  this  fatal  collision  as 
either  a  natural  or  probable  consequence  of  the  failure 
to  give  these  notices.  Nor  could  it  have  been  the  re- 
sult of  such  failure,  had  not  the  unforeseen  negligence 
of  the  engineer  of  the  extra  train,  and  the  gross  and  un- 
expected carelessness  of  the  crew  of  the  freight  train, 
intervened  to  interrupt  the  natural  sequence  nf  events, 
to  turn  aside  their  course,  and  to  prevent  the  safe  opera- 
tion of  these  trains,  which  was  the  natural  and  prob- 
able result  of  the  rules  and  the  orders  which  the  de- 
fendant gave.  It  was  the  gross  negligence  of  these 
servants,  which  no  one  could  anticipate,  that  constituted 
-the  intervening  and  proximate  cause,  without  which 
this  collision  could  never  have  been;  and  it  is  to  this, 
and  not  to  the  failure  to  give  the  notices,  in  our  opinion, 
that  this  accident  must  Reattributed,  under  the  maxim, 
"CuHsa  f>roxima,  non  remota,  speciatur.^' 

There  are  many  other  errors  assigned  in  this  case, 
and  miny  other  questions  discussed  in  the  briefs  of 
counsel,    but  the  case   must  be  retried  on  account  of 


.y  Google 


464  MASTER  AND  SERVANT— RULES  Vol  KI 

(K  St 

Little  Bock  &  M.  E.  Co.  v.  Barry 

those  to  which  we  have  referred.  What  has  already 
been  said  will  be  a  sufficient  intimation  of  our  views  to 
g"uide  the  court  in  the  coming  trial,  and  it  would  be 
unprofitable  to  extend  this  opinion  by  the  discussion  of 
other  questions  which  may  not  again  arise.'  The  judg-- 
ment  below  must  be  reversed,  and  the  cause  remanded 
to  the  court  below,  with  directions  to  grant  a  new  trial; 
and  it  is  so  ordered. 

Thayer,  Circuit  Judge.  I  concur  in  the  view  that  the 
case  should  be  reversed  for  error  in  the  instruction  which 
is  quoted  above,  in  the  opinion  of  the  majority  of  the 
court.  There  was  a  controversy  before  the  jury  as  to 
whether  the  engineer  and  conductor  of  the  extra  train 
ought  to  have  been  notified  at  Edmondson  that  freight 
train  No,  5  bad  not  arrived  at  Forrest  City,  and  that 
they  must  keep  a  sharp  lookout  for  the  freight  train 
between  the  two  stations  last  mentioned.  Three  expert 
railroad  men,  who  w^ere  called  as  witnesses  for  the 
plaintiff  below,  testified,  in  substance,  that  such  notice 
ought  to  have  been  given  ;  that  as  the  engineer  of  the 
extra  train  would  naturally  infer  that  the  freight  train 
had  reached  Forrest  City  by  the  time  the  extra  train 
reached  Sdmondson,  since  the  freight  train  was  then 
over  due  at  the  former  station,  he  ought  to  have  been 
notified  by  the  train  dispatcher  at  Edmondson  that  such 
was  not  the  fact,  and  that  for  some  unknown  reason 
the  freight  train  had  been  delayed,  and  was  not  where 
it  would  very  naturally  be  expected  to  be.  In  other 
words,  three  railroad  men  expressed  theopunion,  in  sub- 
stance, that,  as  applied  to  the  facts  existing  when  the 
extra  reached  Fdmondsoa,  the  standard  rules  were  not 
adequate  to  afford  protection  to  trainmen  and  passen- 
gers, but  that  some  further  precautions  ought  to  have 
been  taken  by  the  train  dispatcher.  Several  witnesses 
for  the  defendant  company  expressed  a  contrary  opinion. 
namely,  that  the  standard  rules  were  sufficient  to  meet 
any  and  every  emergency,  and  that  no  additional  notice 
ought  to  have  been  given  at  Edmondson.  This  was  one 
of  the  crucial  issues  in  the  case,  to  which  the  attention 
of  the  jury  should  have  been  more  specifically  directed. 
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The  instructioa  above  quoted,  which  was  jfiveu  by  the 
court,  was  couched  in  very  g^eneral  lan^ua^e,  and 
was  liable  to  be  understood  by  the  iury  as  meaning 
that  it  was  the  duty  of  the  train  dispatcher,  in  any 
event,  and  without  reference  to  the  existence  of  the 
rules,  to  have  given  •notice  at  Kdmondson  that  the 
freight  train  had  not  arrived  at  Forrest  City.  Being 
too  general,  as  applied  to  the  issue  of  fact  above  stated, 
and  for  that  reason  being  liable  to  mislead,.!  agree 
that  the  case  should  be  reversed,  and  a  new  trial  or- 
dered. 

Other  views,  however,  are  expressed  in  the  opinion 
of  the  majority  of  the  court,  to  which  I  cannot  assent. 
It  is  held  broadly,  as  I  understand,  that  when  a  rail- 
road company  adopts  rules  for  the  operation  of  its 
trains,  or  for  the  management  of  its  business,  and  puts 
them  in  force,  the  question  as  to  the  reasonableness  and 
sufiBciency  of  such  rules  to  afford  protection  to  its  em- 
ployees and  to  the  traveling  public  is  always  a  question 
of  law  to  be  decided  by  the  court.  In  my  judgment, 
this  proposition  is  not  tenable,  either  upon  principle  or 
authority.  "When  a  controversey  arises  in  a  court  of 
justice  touching  the  reasonablenes  or  sufficiency  of  a 
code  of  rnles  that  has  been  adopted  by  a  corporation  or 
individual  for  the  management  of  their  business,  and 
competent  witnesses  express  different  opinions  upon 
that  subject,  an  issue  of  fact  is  presented,  which  can 
only  be  determined  by  a  jury,  unless  a  trial  by  jury  is 
waived.  Judges  cannot  arrogate  to  themselves  the 
power  of  determining  such  questions,  on  the  ground 
that  such  practice  insures  greater  unanimity  of  opinion, 
or  on  any  other  ground,  without  denying  suitors  their 
constitutional  right  of  trial  by  jury.  The  cases  cited 
by  the  majority  of  the  court  in  support  of  the  proposi- 
tion that  the  question  whether  a  given  code  of  rules  is 
reasonable  and  sufficient  is  one  of  law  (with  one  excep- 
tion, to  wit.  Railway  Co.  v.  Whittemore,  43  111.  420, 
423)  were  all  cases  where  a  rule  or  regulation  was 
introduced  without  any  testimony  tending  to  show 
whether  the  regulation  was  reasonable  or  otherwise, 
11  (n  S)  A  &  E  R  Cas— 30 
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and  the  decisions  were  simply  to  the  eiFect  that  in  such 
cases  the  court  could  properly  decide  as  to  reasonable- 
ness of  the  regulation.  In  three  of  the  cases,  and  par- 
ticularly in  the  case  of  Vedder  v.  Fellows,  20  N.  Y. 
126,  131,  to  which  all  the  other  cases  refer  as  the 
foundation  of  the  doctrine,  it  was  clearly  intimated  that 
the  reasonableness  of  a  regulation  is  a  question  of  fact 
for  the  jury  when  there  is  a  conflict  of  testimony  upon 
that  issue,  and  it  is  difficult  to  conceive  how  the  rule 
could  be  otherwise  without  ignoring-  fundamental 
principles.  In  the  case  of  Railway  Co,  v.  Adcock, 
52  Ark.  406,  410.  12  S.  W.  874,  the  court  said. 
"The  facts  being'  uncontroverted.  it  was  the  province 
of  the  court  to  declare  the  regfulations  reasonable." 
The  same  remark  was  quoted  with  approval  in  the 
subsequent  case  of  Railroad  Co.  v.  Hammond.  58  Ark. 
324.  334.  24  S.  W.  723;  and  in  a  late  case  in  New  York 
(Abel  7.'.  Canal  Co.,  128  N.  Y.  662.  666,  667.  28  N.  E. 
663),  where  the  sufficiency  of  a  code  of  rules  which  had 
been  adopted  bj'  a  railway  company  was  challenged, 
and  there  was  some  testimony  on  that  subject  besides 
the  rules  themselves,  it  was  held  that  the  issue  pre- 
sented was  properly  submitted  to  the  jury.  I  conclude 
therefore,  that  the  reasonableness  of  a  regulation  is  a 
question  of  law  for  the  court  only  in  those  cases  where 
no  testimony  is  offered  tending  to  show  whether  it  is 
reasonable  or  otherwise,  and  that  where,  as  in  the  case 
at  bar.  there  is  a  conflict  of  testimony  on  such  issue, 
the  question  is  one  of  fact  for  th>?  jury. 

In  the  opinion  in  chief  it  is  further  held  that  the 
,  defendant  company  is  not  liable  to  the  plaintiff,  even  if 
it  was  guilty  of  negligence  in  failing  to  inform  those 
in  charge  of  the  extra  train  at  Edmondsou  of  the  then 
whereabouts  of  the  freight  train.  This  conclusion  is 
l)ased  on  the  ground  that  the  negligence  of  the  defend- 
ant compiny  was  not  the  proximate  cause  of  the  acci- 
dent, but  that  the  accident  was  solely  occasioned  by 
the  fault  of  certain  fellow  servants  of  the  plaintiff'.  I 
am  not  able  to  assent  to  this  proposition.  If.  as  the 
testimony  for  the  plaintiff  below  tended  to  show,  the 
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rules  were  insufficient  for  the  protection  of  trainmen 
and    passengers,  as  applied  to  the  conditions  existing' 
when    the  extra  train    reached    Edmondson,  and   if  at 
tha.t  station  the  train  dispatcher  ought  to  have  given 
the     information    last    above  specified    to    the    engi- 
neer and  conductor  of  the  extra  train,  then,  in  my  judg- 
ment, it  was  the  right  of  the  jury  to  determine  whether 
such  omission  of  duty  on  the  part  of  the  defendant  com- 
pany directly  contributed  to  the  accident.     The  ques- 
tion as  to  what   was  the  proximate  cause  of  an  injury 
is  ordinarily  not   one  of  legal    knowledge,  but  of  tact, 
for  the  jury  to  determine,  in  view  of  all  the  accompany- 
ing circumstances.     Railway  Co,  v.  Kellogg.  94  U.  S. 
4t)9,  474,     And  in  the  case  at  bar  the  jury  might  well 
have    reached  the  conclusion    that  a  word   of   caution 
spoken  at  Bdmondson  to  the  engineer  in  charge  of  the 
extra  train  would  have  prevented  the  disaster.     The 
operator   at   Edmondson    evidently    thought   that   the 
extra  train  ought  to  be  warned  that  the  freight  train 
had  not  reached   Forrest  City,  for  as  it  came  into  view 
he  said  to  the  train   dispatcher,  over  the  wire  :  "Here 
comes  the  special.     Have  you  any  orders  for  it  ?"     The 
.  engineer  of  the   extra  train    vjell    knew    that  sufficient 
time  had   elapsed    to  enable   the  freight  train  to  reach 
Forrest  City,  and  he   doubtless   supposed   that  it  had 
passed  that  station  some  time  before  the  extra  reached 
Edmondson.     If  he    had   been   warned    that  it  had  not 
reached    Forrest  City,  he  would  doubtless  have  exer- 
cised a  degree  of  care  commensurate  with  the  conditions 
which  actually  existed,  and  the  jury  might   reasonably 
have    found  that  the    failure  to  give  such    warning  di- 
rectly contributed  to  the  injury.     Moreover,  the  fact 
that  certain  fellow  servants  of  the  plaintiff  were  also 
guilty  of  negligence  did  not  absolve  the  defendant  com- 
pany from  liability  for  its  own  neglect  of  duty,  or  that 
of  its  train    dispatcher,  since  it  is    well   settled    that  it 
is  no  excuse   for  a  master,  when    sued  by  bis    servant, 
that  the  negligence  of  a  fellow  employee,  as  well  as 
his  own,  contributed  to  occasion  the  injury.     For  these 
reasons  I  cannot  concur  in  the  views  of  my  associates, 
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that  they  have  the  right  to  determine  that  the  nepligence 
of  the  defendant  company  was  not  the  proximate  cause 
of  the  accident. 

Sufficiency  of  Rules  a  Question  of  Fact.— Whether  or  not  rules 
promnlgrated  are  reasonably  sufficient  to  insure  the  safety  of  ser- 
vants if  observed,  and  whether  or  not  a  reasonably  sufficient  super- 
vision was  exercised  to  enforce  the  observance  of  the  rules,  are 
questions  of  fact,  which  must  be  determined  by  the  jury  from  the 
evidence.  Van  Tassel  v.  New  York,  L.  E.  &  W,  R.Co.,  1  Misc.  299, 
48  N,  Y,  S.  R,  767,  20  N.  Y.  Supp.  708,  rearg-ument  defied  in  2 
NCisc.  592;  Memphis  &  C.  R.  Co.  v.  Graham,  53  Am.  &  Rag.  R.  Cas., 
396,  94  Ala.  545. 


New  York.  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial  Coari  of  Masiachuteits,  Jan.  S,  iSgS.) 

Death  of  Employee  on  Track — Due  Care  by  Deceased — Burden  of 
Proof.* — In  an  action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  the  gross  aegli gen ce  of 
defendant,  a  railroad  company,  the  evidence  showed  that  while 
deceased  was  engaged  at  night  in  making  Changes  in  a  switch  at  an 
extremely  dangerous  point  on  defendant's  road,  he  was  strnck 
and  killed  by  defendant's  trains,  and  also  showed  that  he  was  taking 
no  precautions  to  avoid  such  an  accident  though  he  was  aware  of 
the  probability  of  the  passage  of  a  trdin  by  that  point  at  about  that 
time.  Held,  that  the  burden  of  proof  was  on  the  plaintiff  to  show 
that  deceased  was  eierciaing  due  diligence  at  the  time  of  the  acci- 
dent, and  that  he  had  failed  to  sustain  such  burden. 

Same. — Plaintifi  having  failed  to  sustain  such  burden,  the  qnen- 
tiOQ  whether  or  not  defendant's  servants  in  charge  of  the  train  were 
guilty  of  gross  neglig'ence  was  immaterial. 

Appeal  by  plaintiff  from  Suffolk  county  superior 
court.    A  fflrmed. 

E.  O.  Shepard,  for  appellant. 
Benson  &  Choale,  for  appellee. 

LaThrop,  J.  The  plaintiff's  intestate,  at  the 
time    of    the  accident,   and    for   four   or  five  weeks 
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before,  was  in  the  employ  of  the  Union  Switch  &  Sig^- 
nal  Company,  of  Pittsburg,  Pa.,  and  with  (hkmuj. 
bis  fellow  workmen  was  engaged  in  making 
cbanges  in  the  switches  and  the  apparatus  connecting 
them  with  a  signal  tower.  This  tower  was  on  the 
maid  line  of  the  Providence  Division  of  the  defendant's 
road.  The  switch  at  which  they  were  working  at  the 
time  of  the  accident  was  in  a  track  leading  from  the 
main  lines  to  a  round  house,  a  coal  dump,  and  ash  dumps 
all  of  which  were  in  a  yard.  Trains  of  cars  were  con- 
stantly passing  on  the  main  tracks,  and  locomotive  en- 
gines and  cars  were  frequently  passing  the  place  of 
the  accident.  Just  before  the  accident,  the  plaintiff's 
intestate  had  been  sent  to  the  signal  tower  for  some 
Carter  pins.  When  he  returned.  Hart,  who  had 
charge  of  the  gang,  was  on  his  hands  and  knees,  trying 
to  put  a  pin  in  the  track.  It  was  then  so  dark  that  he 
bad  to  feel  where  to  put  the  pin.  Some  minutes  before 
the  accident,  the  men  had  a  torch,  but  it  had  gone  out, 
because  there  was  no  oil  in  it.  When  the  men  had 
previously  worked  after  dark,  they  had  lamps  with 
kerosene  burners,  that  gave  considerable  light.  Hart 
was  kneeling  outside  of  the  rails,  facing  towards  the 
track.  One  Kilgarriff  stood  about  two  feet  off,  to- 
wards Boston.  The  plaintiff's  intestate,  on  returning 
from  the  tower,  spoke  to  Hart,  and  then  started  to 
walk  down  the  track  between  the  rails  away  from  the 
engine.  At  this  moment  a  switching  engine  backed 
down,  with  no  light  on  the  tender,  and  the  bell  was  not 
ringing.  The  plaintiff's  intestate  was  struck  and 
killed.  The  place  where  the  accident  happened  was 
one  of  great  danger  even  in  the  daytime,  and  the 
evidence  is  that  the  men  were  fully  aware  of  this  fact, 
and  looked  out  for  themselves.  While  it  is  true  that 
the  rules  of  the  defendant  required  yard  engines  to 
carry  two  green  lights,  "except  when  provided  with 
headlight  both  front  and  rear."  yet  there  is  no  evidence 
that  the  intestate  knew  of  the  rule.  The  evidence 
shows  that  the  engine  which  caused  the  injury  did  not 
at  any  time  carry  green  lights,  although  it  had  no  light 
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on  the  the  leader.     The  iatestate  could  not  therefore 
rely  upon  the  warning  which  a  lipht  mi^ht  g-ive. 

The  plaintiff  relies  upon  the  evidence  of  Hart,  who 
testified  that,  the  last  time  the  engine  passed  before  the 
accident.hecalledouttothe  engineer, and  told  him  to  look 

out  for  them  when  be  came  back  ;  and  the 
riT^JE^M**"  plaintiff  contends  that  the  men  at  work  had 
b^h!mw  "  ^  right  to  rely  upon  the  engineer's  warning 

them  when  he  again  approached.  But  Hart 
also  testified  that  he  did  not  know  that  the  engineer 
heard  him.  It  also  appears  that,  when  the  engine 
passed  before  the  accident,  it  was  just  at  dusk,  and 
that  when  it  returned  it  was  very  dark,  and  the  men 
were  at  work,  without  anything  in  the  way  of  a  light 
to  indicate  where  they  were.  The  evidence  shows  that 
the  plaintiff's  intestate  and  his  fellow  workmen  were 
taking  no  precautions  whatever  to  guard  against  being 
run  over,  although  an  engine  might  be  there  atany  mo- 
ment. We  are  therefore  of  opinion  that  the  plaintiff 
has  failed  to  sustain  the  burden  of  proof  which  rested 
upon  him  of  showing  that  his  intestate  was  in  the  exer- 
cise of  due  diligence.  Lynch  z'.  Railroad  Co.,  159  Mass. 
536,  34  N.  E.  1072  ;  Sullivan  v.  Railroad  Co..  161  Mass. 
125,  36  N.  E-  751  ;  Galvin  v.  Railroad  Co..  162  Mass. 
533,  39  N.  E.  186.  It  is  unnecessary  therefore  to  con- 
sider whether  there  was  sufficient  evidence^  to  warrant 
the  jury  in  finding  that  there  was  gross  negligence  or 
carelessness  on  the  part  of  the  defendant's  servants  or 
agents.     Exceptions  overruled. 


Schimpf 

V. 

Harris  <•.' «/. 

[Supreme  Court  of  Pennsylvania,  March  ii,  iSgS.) 

Injury  to  Passenger — Negligence  of  Brakeman  While  off  Duty — 
Liability  of  Master. — In  an  action  ag-ainst  railroad  receivers  by  a 
passenger  for  injuries  sustained  thr 'Ug-h  the  act  of  defendant's 
brakeman  in  neg-ligently  pusbint;  her  f  .\>in  the  car,  it  appeared  from 


.y  Google 


I  Am  A  Enff  MASTER  AND  SERVANT  471 

/  RCas 

Schimpf  V.  Harris 

tlie  evidence  that  the  brakeman  was  off  duty,  but  that  under  the 
circumataiicea  it  was  his  dnty  as  an  employee  to  go  out  of  the 
car  and  inform  some  one  in  authority  that  passeng'crs  were  leaving' 
it  before  their  tickets  were  collected;  that  at  the  time  he  passed 
the  plaintiif ,  and,  it  was  allegeil.  pushed  her  from  the  car,he  had  not 
announced  his  intention  to  collect  the  tickets  himself,  but  that  he 
then  proceeded  to  do  so.  Held,  that  if  the  act  complained  of  was 
done  while  he  was  on  his  way  to  give  such  notice,  it  was  an  act  done 
nhile  he  was  in  the  line  of  his  duty;  and  if  it  was  done  after  he  had 
decided  to  collect  the  tickets,  and  while  on  hia  way  ^o  do  so,  it  was 
for  the  jury  to  say  whether  it  was  done  while  he  was  acting  in  the 
line  of  his  duty. 

Appeal  by  defendant  from  court  of  common  pleas, 
Philadelphia  county.     Affirmed. 

Gavin  W.  Hart,  for  appellants. 

Georgia  P.  Rich  and  Henry  C.  Boyer,  for  appellee. 

Fell.  J.  The  plaintiff  took  a  train  at  the  Philadel- 
phia &  Reading  terminal  station  to  go  to  Girard  avenue 
station.  Because  of  a  strike  of  the  employees  of  the 
city  passenger  railway  companies,  the  travel  on  the 
defendant's  road  had  been  gfreatly  increased,  and  the 
conductor  and  brakeman  in  charg'e  of  the  train  had  not 
been  able  to  collect  all  the  tickets  when  it  reached 
Girard  avenue.  As  the  train  stopped  at  the  station, 
some  one  of  the  party  with  whom  the  plaintiff  was 
riding-  called  out  :  "Our  tickets  have  not  been  taken 
up,"  This  remark  was  repeated  by  others  of  the  party, 
and  was  heard  by  a  number  of  employees  of  the  road, 
conductors  and  brakemen,  who  were  in  the  car  eroing' 
home,  and  not  on  duty.  One  of  these'  employees,  a 
conductor,  said  to  a  brakeman :  "You  had  better  g-et 
out  there,  and  see  to  them,  and  see  that  their  tickets 
are  fjathered,"  The  brakeman  arose  from  his  seat, 
and,  either  at  that  time  or  as  he  crossed  the  platform  of 
the  car.  said  :  "I  will  take  your  tickets."  He  walked 
hurriedly  out  of  the  car,  across  the  platform,  to  the 
front  platform  of  the  next  car,  and  down  its  steps  to 
the  floor  of  the  station,  and  received  the  tickets  from 
the  passengers.  It  was  alleged  by  the  plaintiff  that 
tbg  |)rakeman,  in  passing  her,  pushed  her  off  the  plat- 
forju  and  steps,  and   that  the   fall   caused  her  serious 
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The  question  whether  the  plaintiff  was  pushed  or 
fell  accidentally;  whether,  if  pushed,  it  was  by  an  em- 
ployee of  the  company  or  a  passenger  ;  whether,  if  by 
an  employee,  he  was  iine  of  the  crew  of  the  train  or  an 
employee  off  duty  ;  and  whether,  if  not  on  duty  in  the 
runnititr  of  the  train,  he  still  was,  in  the  emerg'ency 
which  arose,  actingf  for  the  company  within  the  scope 
of  his  employment, — were  submitted  to  the  jury,  with 
such  clear  and  accurate  instructions  that  it  is  conceded 
that  there  is  no  ground  for  objection  to  the  general 
charge  or  to  the  answers  to  the  points  presented. 
After  the  charge,  a!;  the  request  of  the  plaintiff's  coun- 
sel, r.dditionil  instructions  were  given  to  the  effect 
that  it  was  not  the  dutj'  of  the  brakeman  to  collect  the 
tickets,  but  it  was  his  duty  to  notify  some  one  of  the 
train  crew  to  collect  them,  and  if  in  the  performance  of 
the  latter  duty  he  left  the  car  and  went  out  on  the  plat- 
form and  negligently  pushed  the  plaintiff  off,  the  com- 
pany was  responsible  for  his  act.  The  objection  urg-ed 
to  this  instruction  is  that  it  widened  the  issue  of  fact 
by  the  introduction  of  a  question  not  raised  by  the 
testimony,  as  the  brakeman  did  in  fact  collect  the 
tickets  in  pursuance  of  his  announcement  that  he  would 
do  so,  and  there  was  no  testimony  that  he  went  out  of 
the  car  for. an  J' other  purpose.  The  inquiry  was  clearly 
within  the  limits  of  the  case  presented.  There  was 
distinct  and  positive  testimony  by  a  number  of  employ- 
ees that  it  was  the  duty  of  a  conductor  or  brakeman. 
not  one  of  the  crew  of  the  train  on  which  he  was  riding, 
who  saw  passengers  leaving  a  car  without  having  given 
up  their  tickets,  to  notify  some  one  of  the  crew,  and  to 
collect  the  tickets  himself,  if  directed  to  do  so  by  the 
conductor  ;  and  that  in  this  particular  case  it  was  the 
brakeman's  duty  to  go  out  of  the  car,  and  give  notice 
to  some  one  in  authority.  The  distinction  drawn  by 
these  witnesses  between  doing  the  thing  and  notifying 
some  one  to  do  it  was  not  based  on  a  written  rule  of 
the  company,  but  on  a  general  understanding  that  there 
should  be  no  unauthorized  interferences  with  those 
charged  with  the  management  of  the  train.     It  was 
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certainly  within  the  limits  of  their  duty,  as  they  under- 
stood it.  to  collect  the  tickets,  if  they  could  not  g'ive 
notice  to  the  proper  person  to  do  so.  The  duty  was 
concisely  expressed  by  the  answer  of  one  of  the  defend- 
ant's witnesses  :  "We  are  not  employed  by  the  company 
to  let  people  get  away  with  their  tickets. ' '  The  brake- 
man  who  took  the  tickets,  and  whose  neglig-ence  is 
alleged  to  have  caused  the  injury  to  tha  plaintiff,  left 
the  car,  at  the  suggestion  of  a  conductor,  to  see  that 
the  tickets  were  collected.  Presumably  he  went  to 
df)  what  the  emergency  required.  According  to  his 
own  testimony,  he  passed  the  plaintiff  before  he 
announced  that  he  would  take  the  tickets  himself.  If 
the  act  complained  of  was  done  while  he  was  on 
his  way  to  give  notice,  it  was  done  while  he  was 
clearly  In  the  line  of  duty.  If  it  was  done  after 
he  had  decided  to  collect  the  tickets,  and  while  on  his 
way  to  do  so,  it  was  still  for  the  jury,  under  all  the 
testimony,  to  say  whether  he  was  then  acting  in  the 
line  of  duty,     'fhe  judgment  is  affirmed. 


FiTCHBtlRG  R.  Co. 

e  Judicial  Court  of  Massachusetts,  Jan 


ploy  of  defendant,  was  killed  by  a  train  in  the  freight  yard  about 
one  o'clock  in  the  afternoon,  on  one  of  two  parallel  tracks,  between 
which  there  was  a  sufficient  space  for  walking:,  but  that  it  was  part 
of  hJH  duty  to  take  notice  of  the  shifting  of  trains  in  such  yard. 
Held,  that  plaintiff's  exceptions  should  be  overruled,  there  not  hav- 
ing been  sufficient  evidence  of  due  care  on  the  part  of  decedent. 

Exceptions   by   plaintiff   from  Worcester  county 
superior  court.     Ox'emilcd. 
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yV.  S.  B.  Hopkins  aad  Frank  Btdkley  Smith,  for 
plaintiff. 

Geo.  A .  Torrey,  for  defendant. 

Field.  C.  J.  There  was  not  sufBcieot  evidence  of 
the  due  care  of  the  plaintiff's  intestate.  Dyer,  the  in- 
testate, probably  was  struck  by  the  caboose  of  the 
local  freight  train  when  backingf  down  ou  the  west- 
bound track.  Precisely  how  the  accident  happened 
does  not  appear.  There-was  a  sufficient  space  between 
the  east  and  west  bound  tracks  for  Dyer  to  walk  in 
safety,  and  no  reasonsappear  why  beshould  have  been 
walkinjf  either  between  the  rails  of  the  west-hound 
track  or  so  near  to  the  tracks  as  to  be  hit  by  the  ca- 
boose. He  was  a  trackman,  and  the  accident  occurred 
between  1:20  and  1:30  in  the  afternoon,  when  it  must 
have  been  dayligrht,  and  it  was  a  part  of  his  duty  to 
take  notice  of  the  shiftinjr  trains  in  the  freight  yard. 
JExceptions  overruled. 


Charleston  &  W.  C.  Ry.  Co. 

{Supreme  Court  of  Soatk  Carolina,  June  2g,  /S<fS.) 

Injury  to  Employee— Instructions— Province  of  Court.— When  a 
charg'e,  cons[i]ere(I  in  its  entirety,  and  with  reference  to  the  plead- 
ings, shows  that  the  intention  of  the  court  was  to  state  the  'msnei 
made  by  the  pleading;  and  that  all  questions  of  fact  were  left  to  the 
consideration  of  the  jury;  it  is  not  erroneous  merely  because  a  por- 
tion of  its  language,  if  standing  alone,  mi^ht  be  construed  an  inva- 
sion of  the  province  of  the  jury. 

Same  — Same— Defective  Appliances.— An  instruction  to  the  effect 
that  a  railroad  employee  knowingly  using  a  defective  appliance  can 
not  recover  for  injuries  resultine:  therefrom,  and  one  to  the  effect 
that  the  law  places  the  duty  on  tlie  master,  and  not  on  the  servant, 
to  ascertaia  whether  the  appliances  furnished  are  safeand  suitable, 
are  not  inconsistent,  as  they  relate  to  distinct  principles. 

Same  —Same. — A  party  desiring  a  more  specific  charge  must  pr«- 
pare  requests  to  that  effect. 
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Sam» — Same — Sam«. — That  a  railroad  company  ia  liable  in  dam- 
ares  for  injuries  to  its  employee  resulting' from  ita  negligence  in 
discbargiag  its  duty  of  furnishing  safe  appliances,  is  correct  as  a 
general  proposition,  and  defendant  canaot  complain  that  the  jury 
were  so  charged,  it  having  failed  to  prepare  requests  for  more  specilic 
inatrnctlons  on  such  point. 

Province  of  Court.— Defendant  cannot  complain  because  the  court, 
in  charging,  assumed  the  existence  of  a  fact  alleged  in  the  complaint. 
and  not  denied  in  the  ansner. 

Defective  Appliances— Assumption  of  Risk.*— A  servant  does  not 
assume  the  risk  pertaining  to  the  use  of  unsafe  appliances. 

Vice- princi pais. —  K  railroad  employee  can  recover  for  personal 
injuries  resulting  from  the  negligence  of  a  fellow  employee  having 
the  right  to  direct  or  control  his  services;  the  constitution  of  1895  of 
South  Carolina  having  enlarged  the  rights  of  such  employees  in  this 
respect. 

Elemants  oF  Dimags.  — In  such  action  it  wis  mt  error  tj  chartfe 
that  "if  the  jury  find  for  the  plaintiff,  then  he  would  be  entitled  to 
recover  for  all  actual  damages  which  he  has  sustained,  and  this 
would  include'  loss  of  time,  nurses,  as  well  aa  for  bodily  pain  and 
anguish  of  mind  induced  by  the  hurt,  and  all  damages,  present  and 
prospective,  which  are  naturally  the  proximate  consequences  of  the 

Appeal  by  defendant  from  Edg:efield  county  circuit 
court  of  common  pl^as.     Affirmed. 

Sheppard  Bros,  and  S.  J.  Simpson,  for  appellant. 
Croft  <£■  Tilinan.  for  respondent. 

Gary,  A.  J.  This*  is  an  action  for  damag-es  on 
account  of  injuries  alleg'ed  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  neg-ligence  of  the  de- 
fendant. The  defendant  denied  all  the  al- 
legations  of  negfligfence,  and  set  up  the 
defense  of  contributory  neitrligrgnce  on  the  pirt  of  the 
plaintiff.  The  defendant  also  denied  that  the  plain  tiff's 
injuries  were  permanent,  or  that  they  were  as  serious 
as  alleged.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  S5.5l)0,  but  this  sum,  on  motion  for  a 
new  trial,  was  reduced  to  S+.OOO.  The  defendant 
appealed,  upon  exceptions  which  we  will  proceed  to 
consider  : 

The  first  and  second  exceptions  complain  of  error  on 
the, part  of  the  presiding   judge  as  follows  :  "(1)  In 

■See  note  at  end  of  case. 
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chargiog-  and  instructing  the  jury  upou  the  subject  of 
the  amount  of  damagfes  the  plaintiff  would 
IJijJ'-i^tt-  be  entitled  to  recover,  as  follows  :  'But  you 
EVru""'""'  ™ust  determine,  if  you  give  the  plaintiff 
any  verdict  at  all,  from  the  facts  and  cir- 
cumstances attending  the  case,  what  amount  you  will 
•:;five  him.  You  are  to  consider  the  physical  and 
mental  suffering  which  be  has  endured.  Ordinarily, 
you  would  have  to  consider  the  expense  which  he  was 
at  for  medical  attendance,  but  it  appears  from  the  evi- 
dence, and  the  counsel  admits,  that  the  railroad  com- 
pany paid  for  his  medical  attendance,  and  therefore 
that  is  not  an  element  of  damage  in  this  case ;  but  his 
suffering,  loss  of  time  and  wages,  of  course,  which 
result,  the  impairment  of  his  ability  to  work  and  earn 
such  wages  as  he  otherwise  would  have  continued  to 
have  earned,  and  the  permanent  injury,  if  it  be  perma- 
nent, which  he  has  received.  —  those  are  elements 
which  you  must  take  into  consideration  in  determining 
the  amount  of  damage  ;'  thereby  instructing  the  jury 
that  they  must  take  into  consideration  the  several 
matters  mentioned,  and  thereby  stating  to  the  jury,  in 
effect,  that  the  plaintiff  had  lost  time  and  wages,  and 
that  his  ability  to  work  and  earn  such  wages  as  he  had 
previously  earned  had  been  impaired.  (2)  la  charging 
upon  the  facts,  and  stating  to  the  jury,  as  one  of  the 
facts  in  the  case,  that  the  plaintiff  had  lost  time  and 
wages,  and  his  ability  to  work  had  been  impaired: 
thus  violating  the  provisions  of  section  26  of  article  4 
of  the  constitution  of  this  state,"  Counsel  for  the  ap- 
pellant, in  their  argument,  say:  "These  exceptions 
raise  but  one  question, — whether,  in  the  portion  of  the 
charge  complained  of,  the  circuit  judge  violated  the 
provision  of  section  26  of  article  4  of  the  constitution, 
and  charged  upon  the  facts."  The  complaint,  in  set- 
ting forth  the  injuries  sustained  by  the  plaintiff  alleges 
that  "said  scantling  broke  in  two,  and  caused  one  of  the 
guy  ropes  to  suddenly  jerk  and  catch  the  plaintiff  be- 
hind the  neck,  and  threw  him  with  great  violence  from 
the  top  of  said  trestle,  a  distance  of  thirty  five  feet,  to 
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the  frroand;  thereby  breaking  his  left  thig'h  bone  just 
below  the  hip  joint,  and  also  breaking  four  of  his  ribs 
on  the  left  side,  and  also  giving  him  a  severe  cut  on 
the  bead,  and  also  giving  him  severe  inward  bruises, 
which  caused  him  hemorrhages  from  the  lungs,  and 
which  said  injuries,  caused  the  plaintifF  great  pain 
and  suffering,  and  confined  him  to  his  bed  for  five 
weeks,  and  has  permanently  disabled  him  so  that 
he  never  again  can  perform  the  work  which  he 
could  do  before  receiving  such  injuries,  to  his  dam- 
age in  the  sum  of  twenty  thousand  dollars."  The 
defendant  did  not  deny  that  the  plaintiff  was  injured 
but  only  denied  the  allegations  of  the  complaint  relat- 
ing to  the  nature,  extent,  and  consequences  of  the  in- 
juries which  the  plaintiff  is  therein  alleged  to  have 
sustained:  The  circuit  judge,  after  using  the  language 
contained  in  the  first  exception,  continued  to  charge 
the  jury  upon  this  subject  as  follows  :  "If  a  man  is 
injured  through  the  negligence  of  another,  and  his  in- 
jury amounts  to  a  total  and  permanent  disability,  as  a 
matter  of  course  he  is  entitled  to  a  greater  amount — 
greater  measure— of  damages  than  if  the  injury  is  not 
total  and  not  permanent.  So  you  must  determine  from 
the  evidence  in  this  case  whether  or  not  this  plaintiff 
had  been  permanently  injured — totally  incapacitated 
from  ever  earning  a  livelihood — or  not  ;  and,  if  you 
should  conclude  that  that  is  true,  then  the  measure  of 
damages  would  be  greater.  But  if  you  are  satisfied 
from  the  evidence  that  his  injury  is  not  of  so  grave  a 
character  as  that,  but  that  it  only  affects  for  the  time 
his  ability  to  earn  his  wages,  or  that,  even  if  it  perma- 
nently affects  his  ability,  it  does  not  totally  destroy  his 
ability,  but  simply  he  cannot  hereafter  earn  as  much 
wages  as  he  could  have  done  but  for  this,  but  yet  can  earn 
some  livelihood,  then  you  must  take  that  into  considera- 
tion ;  and  your  verdict — the  amount  of  damages  you 
award  him — could  not  be  as  great  as  in  the  case  of  total 
permanent  disability."  In  his  charge  the  circuit  judge 
further  said  to  the  jury  :  "The  facts  of  this  case  are 
exclusively  for    you  to  determine    from  the  evidence, 
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and  you  are  to  find  from  the  evidence  what  are  the 
facts, ^what  is  the  truth  of  the  matter, — and  apply  to 
the  facts  as  you  find  them  the  law  as  g-iven  by  the 
court,  and  make  up  your  verdict  in  the  case,"  When 
the  charge  is  considered  in  its  entirety,  and  with  refer- 
ence to  the  pleadings,  it  shows  (1)  that  the  intention 
of  the  circuit  judg^e  was  to  state  the  issues  made  by 
the  pleading's  ;  and  (2)  that  all  questions  of  fact  were 
left  to  the  consideration  of  the  jury,  without  any  inti- 
mation as  to  the  manner  in  which  they  should  be  de- 
cided. There  was  no  error  in  these  respects,  and  these 
exceptions  are  overruled. 

The  third  exception  imputes  error  as  follows,  to  wit: 
"(3)  In  charging'  the  jury,  at  one  portion  of  his  chargfe, 
in  connection    with   the  defendant's  ninth  request,  as 

follows  :  'That  the  plaintiff  was  in  the  em- 
ftrtrrrU""""--  P'^^y  '^^    '^'^    railroad  company    for  certain 

purposes,  and  he  must  exercise,  as  any  pru- 
dent man  must,  his  faculties  for  ascertaining  and  deter- 
mining whether  there  is  danger,  and  wJiether  it  is 
necessary — whether  he  is  required  by  the  obligation  of 
his  contract — to  incur  that  danger  ;  and,  if  he  is  not  so 
required,  if  the  jury  are  satisfied  that  he  is  not  required 
to  incur  the  danger,  and  still,  in  disregard  either  of 
his  own  knowledge  of  the  danger  or  the  warning  of 
others,  he  still  remains  in  the  place  of  danger,  then  that 
constitutes  negligence  on  his  part;  and  so  I  charge  you 
that  proposition.'  And  at  another  time  in  charging,  as 
requested  by  the  plaintiff,  as  follows:  'The  law  places 
the  duty  on  the  master,  and  not  on  the  servant,  to  ex- 
ercise due  care  and  diligence  to  ascertain  whether  the 
appliances  furnished  are  safe  and  suitable.  And  a  ser- 
vant has  the  right  to  assume  without  inquiry  or  with- 
out examination,  that  the  appliances  furnished  him  are 
safe  and  suitable.'  The  effect  of  these  conflicting 
instructions  being  to  leave  the  jury  in  doubt,  and  unin- 
structed,  as  to  whether  the  plaintiff,  under  the  circum- 
stances of  this  case,  was  bound  to  exercise  any  care  in 
determining  whether  it  would  be  safe  for  him  to  act  as 
he  did  act  at  the  time  of  the  accident."     The    words 
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contained  io  the  first  quotation  set  forth  in  the  excep- 
tion were  used  by  the  presidinjj  judge  in  disposing  of 
the  defendant's  ninth  request  to  charj^e  which  was  as 
follows  :  "It  is  the  duty  of  an  employee  to  exercise 
care  to  avoid  injuries  to  himself.  Hence,  if  the  jury 
believe  that  the  plaintiff  was  warned  of  the  dangler  of 
the  position  in  which  he  was  at  the  time  of  the  injury, 
and  that  he  disregarded  the  warninfj,  he  cannot  re- 
cover." The  words  in  the  second  quotation  set  forth 
in  the  exception  are  the  same  as  those  in  the  plaintiff's 
third  request  to  charge.  It  will  be  observed  that  the 
only  error  of  which  this  exception  complains  is  that 
the  effect  of  the  two  instructions  was  to  leave  the  jury 
in  doubt,  and  uninstructed,  as  to  whether  the  plaintiff 
was  bound  to  exercise  any  care  in  determining  whether 
it  was  safe  for  him  to  act  as  he  did  at  the  time  of  the 
accident.  When  the  lang^uage  contained  in  the  first 
quotation  set  forth  in  the  exception  is  analvzed,  it  will 
be  seen  (1)  that  the  plaintiff  was  required  to  exercise 
ordinary  care  in  determining  whether  there  was  dan- 
ger; (2)  that  he  was  required  to  exercise  ordinary  care  in 
determining  whether  it  was  necessary,  under  the  obli- 
gations of  his  contract, to  incur  that  danger;  and  (3)  that 
if,  in  disregard  either  of  his  own  knowledge  of  the  dan- 
ger, or  the  warning  of  others,  he  still  remained  in  the 
place  of  danger,  then  that  would  constitute  negligence 
on  his  part.  Not  only  did  the  presiding  judge  charge 
the  jury  as  to  the  care  which  the  plaintiff  was  bound  to 
exercise  under  the  circumstances,  but  he  pharged  the 
law  tcH»  favorably  to  the  defendant.  It  is  the  duty  of 
the  master  to  provide  suitable  machinery  and  appliances, 
and  to  keep  them  in  proper  repair.  The  employee 
has  the  right  to  assume  that  the  master  has  discharged 
his  duty  in  this  respect,  and  is  not  bound  to  exercise 
care  in  ascertaining  whether  the  master  has  so  acted. 
When,  however,  the  employee  has  knowledge  or  re- 
ceives wwaing  that  the  master  has  not  furnished  suit- 
able machinery,  or  that  it  has  not  been  kept  in  proper 
repair,  so  that  it  has  become  dangerous,  and  he  contin- 
ues to  use  the  same  after  such  knowledge  or  warning. 
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then  it  is  a  question  to  be  determined  by  the  jury  whether, 
under  the  circumstances,  the  employee  failed  to  exer- 
cise ordinary  care  and  prudence,  and  was  thereby  puilty 
of  neffligrence.  The  circuit  judg-e  is  only  allowed  to 
charge  that  there  is  neglig-ence  on  the  part  of  the  em- 
ployee wlien  but  one  inference  can  be  drawn  from  the 
conduct  of  the  employee.  In  all  other  cases  the  ques- 
tion of  negli^rence  is  to  be  determined  by  the  jury. 
Wade  V.  Power  Co..  51  S.  C,  —  29  S.  E.  233;  Holz- 
man  %•.  Dougflas.  18  Sup.  Ct.  65.  In  this  case  more 
than  one  inference  could  reasonably  be  drawn  from  the 
testimony,  and  the  presiding-  judge  charged  too  favor- 
ably to  the  defendant,  iu  saying-  that  the  facts  men- 
tioned in  the  exception,  if  found  to  be  true,  would 
constitute  negligence.  Inferences  to  be  drawn  from 
the  facta  are  ordinarily  for  the  consideration  of  the  jury. 
The  instructions  mentioned  in  the  exceptions  relate  to 
distinct  principles,  and  are  not  inconsistent.  This 
exception  is  overruled. 

The  fourth  exception  alleges  error  on  the  part  of  the 
presiding  judge  as  follows:  "(4)  in  neglectingto  charge 
the  jury,  clearly  and  specifically,  as  required  by  section- 

26  ofarticle4of  theconstitution.  whatdegree 

of  care  the  plaintiff  was  bound  to  exercise 
in  ascertaining-  whether  there  was  danger  of  injury  to 
him  at  the  time  of  the  accident."  We  have  shown,  in 
considering  the  third  exception,  that  the  presiding 
judge  did  charge  the  jury  as  to  the  degree  of  care  which 
the  plaintiff  was  bound  to  exercise  in  ascertaining  if 
there  was  danger,  and  that  the  charge  was  too  favorable 
to  the  defendant.  If  the  defendant  desired  the  pre- 
siding judge  to  charge  more  specifically,  it  was  its  duty 
to  have  prepared  requests  to  that  effect.  This  excep- 
tion is  overruled. 

The  fifth  exception  alleges  error  as  follows:  "(5)  In 
charging  the  jury  as  follows:  'It  was  the  duty  of  the 
defendant  to  furnish  the  plaintiff  with  a  safe  and  sound 

scantling,  and  safe  and; sound  appliances. 
ku>-mb«-       fQj.  i]jQj  jy  work  upon 'in  'assisting  to  raise 

and  load  the  pile-driving  hammer  mentioned 
in  the  complaint;  and  if  the  jury  find  from  the  evidence 
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that  the  defendant  negligently  failed  to-perform  either 
of  these  duties,  as  to  the  scantling  used  by  plaintiff,  or 
the  appliances  used  in  loading  such  hammer,  at  the  time 
of  the  accident  to  the  plaintiff,  and  the  injuries  which 
the  plaintiff  might  have  received  from  such  accident, 
if  they  find  that  he  was  then  injured,  whether  caused 
t>y  the  unsafe  scantling  or  unfit  appliance  used  in  at- 
temptingr  to  load  the  pile-driving  hammer,  and  the  un- 
fit condition  of  said  scantling  and  appliance,  were  the 
cause  of  the  plaintiff  being  injured,  then  he  would  be 
entitled  to  the  verdict;'  thereby  instfucting  the  jury, 
in  effect,  that,  before  defendant  could  be  held  not  guilty 
of  negligence,  it  must  appear  that  the  scantling  used 
was*  safe  and  sound, — whether  it  appeared  to  be  safe 
and  sound  or  not,  and  whatever  the  defendant's  agent 
then  in  charge  of  the  work  may  have  thought,  and 
had  reason  to  think,  as  to  its  safety  and  soundness." 
The  defendant  alleges  error  further,  under  this  excep- 
tion, in  that  the  circuit  judge,  in  charging  the  jury, 
assumed  as  a  fact  that  the  plaintiff  was  required  to  assist 
in  raising  the  pile-driving  hammer,  and  worked  with 
the  appliances  then  furnished;  thus  violating  the  provi- 
sions of  section  26  of  article  4  of  the  constitution.  The 
charge  was  correct  as  a  general  proposition,  and  sub- 
stantially stated  the  law  upon  that  subject;  and.  if  the 
defendant  desired  his  honor  to  charge  more  specifically, 
it  was  its  duty  to  have  prepared  requests  embodying 
such  propositions.  This  disposes  of  the  first  ground 
of  objection  set  fouth  in  the  exception. 
The  fourth  paragraph  of  the  complaint,  inier 
alia,  allesres:"(4)  That  on  the  17th  day  of  June,  1897, 
while  the  plaintiff  was  an  employee  of  the  defendants, 
and  at  work  with  said  trestle  gang  upon  a  trestle  on 
said  line  of  railway,  near  the  town  of  Laurens,  in  this 
state,  under  one  E.  S.  McKinley,  who  was  in  charge  of 
said  trestle  gang  for  the  defendants,  and  who  controlled 
and  directed  the  services  of  the  plaintiff,  the  defendants, 
through  their  said  representative,  undertook  with  said 
trestle  gang  (the  plaintiff  being  one  of  the  number), 
to  raise  a  pile-driving  hammer,  weighing  one  thousand 
11  (MS)  A&ERCas-31 
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eiffht  hundred  pounds,  from  the  base  of  said  trestle, 
and  to  load  thesatnaon  the  cars,  standing- on  the  trestle, 
being:  at  a  heig'ht  of  thirty-five  feet,  without  any  inter- 
vening support  therefor."  These  allegations  were  not 
denied  by  the  answer,  and  were  therefore  admitted. 
Having  admitted  the  fact,  the  defendant  cannot  com- 
plain if  the  circuit  judge  assumed  it  to  be  a  fact.  This 
disposes  of  the  second  ground  of  objection  in  the  ex- 
ception, and  the  exception  is  overruled. 

The  sixth  exception  alleges  error  as  follows:  "{(»th) 
In  charging  the  jury  as  follows:  'While  it  is  true  that 
a  servant  who  enters  the  employment  of  another  as- 
sumes the  ordinary,  risks  of  business,  .this 
*''"-iJ"""  ^'ould  not  include  the  risks  of  working 
iiVrtf  w'"'"  with  unsafe  appliances  ;  for  the  master  is 
bound  to  supply  his  servants  with  sound 
and  safe  appliances,  and  to  keep  the  same  in  sound 
and  safe  condition;'  thus  instructing  the  jury  in  effect, 
that  the  master  was  bound  in  law  to  guaranty  the 
soundness  and  safety  of  all  machinery  he  furnishes  his 
employees.  And  this  instruction  to  the  jury,  defend- 
ant submits  is  further  erroneous  in  that  it  did  not  take 
into  consideration  latent  defects  in  machinery,  but  was 
calcijlated  to  lead  the  jury  to  believe  that  so  far  as  any 
defects  in  machinery  are  concerned,  whether  patent  or 
latent  an  employee  takes  no  risk  with  reference 
thereto."  The  charge  stated  in  general  terras  a 
correct  proposition  of  law.  and  if  the  defendant  de- 
sired that  the  presiding  judge  should  have  charged 
more  specifically,  it  had  the  right  to  present  requests 
to  that  effect.  Furthermore,  when  this  part  of  the 
charge  is  considered  in  connection  with  the  other  parts 
of  the  charge  it  will  be  seen  that  the  presiding 
judge  did  not,  in  effect,  instruct  the  jury  that  the  mas- 
ter was  bound  in  law  to  guaranty  the  soundness  and 
safety  of  the  machinery  furnished  an  employee.  This 
disposes  of  the  first  ground  of  objection  stated  in  the 
exception,  and  the  second  ground  therein  stated  is  dis- 
posed of  by  what  was  said  in  considering  the  fifth  ex- 
ception.    This  exception  is    overruled. 
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The  seventh  exception  complains  of  error  as  fol- 
lows :  "(7)  In  charging- the  jury,  as  requested  in  the 
ninth  request,  that  the  constitution  of  1895  enlargfed 
the  rights  of  the  employees  of  railroad  com- 
panies to  recover  for  injuries  as  therein  Jiil.'^"''* 
stated,  and  in  defining  such  request  to  the 
jury  as  he  did."  The  ninth  request  isas  follows  :  "(9) 
That  the  constitution  of  this  state  of  1895  has  enlarged 
the  rights  of  an  employee  of  a  railroad  corporation  as 
to  his  remedies  for  any  injury  suffered  by  him  from  the 
acts  or  omissions  of  said  corporation  or  its  employees, 
and  he  now  has  the  same  right  to  recover  for  an  injury 
as  other  persons  not  employees  have,  when  the  injury 
results  from  negligence  of  a  superior  agent  or  officer 
of  the  corporation,  or  of  a  person  having  a  right  to  con- 
trol or  direct  the  services  of  a  party  injured  ;  and  if 
the  jury  find  from  the  evidence  that  the  plaintiff  was 
injured  while  in  the  service  of  the  defendant,  and  that 
at  such  time  be  was  working  under  the  direction  of  a 
servant  of  the  defendant  who  had  the  right  to  control 
or  direct  the  services  of  the  plaintiff,  and  that  the  in- 
jury to  the  plaintiff  resulted  from  the  negligence  of 
such  servant  of  the  defendant,  then  the  plaintiff  would 
be  entitled  to  recover,"  His  honor  said:  "I  charge 
you  that.  It  means  that  if  the  negligence  of  this  su- 
perintendent, and  his  agents,  of  this  railway  company, 
caused  the  injury,  that  was  negligence  of  the  railroad 
company  itself.  The  principal  is  liable  for  the  negli- 
gence of  his  agent  in  the  course  of  his  employment." 
Waiving  the  objection  to  the  exception  on  the  ground 
that  it  is  too  general  ,for  consideration,  we  see  no 
error  in  the  ruling  of  the  presiding  judge,  and  this 
exception  is  overruled. 

The  eighth  exception  alleges  error  as  follows  :  "(8) 
In  charging  as  requested  in  the  tenth  request,  and  thus 
making  it  obligatory  on  the  jury  to  include  the  matters 
therein  mentioned  in  assessing  the  plaintiff's 
damage."  The  tenth  request  is  as  follows:  ^Z"'*""' 
"(10)  If  the  jury  find  for  the  plaintiff,  then 
he  would    be  entitled  to   recover  for  all  actual  dam- 
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a^es  which  he  has  sustained,  and  this  would  include 
loss  of  time,  nurses,  as  well  as  for  bodily  pain  and 
anguish  of  mind  induced  by  the  hurt,  and  all  dam- 
ages, present  and  prospective,  which  are  naturally 
the  proximate  consequences  of  the  act  done  and 
the  injuries  received,  not  only  present  loss,  or  that 
which  has  already  occurred,  from  the  incapacity  of 
the  injured  party  to  attend  to  his  ordinary  pursuits, 
and  expenses  which  he  has  incurred  for  other  necessary 
outlays,  but  as  only  oneaction  can  be  brought,  and  only 
one  recovery  had,  it  is  proper  to  include  in  the  estimate 
of  damages  compensation  for  whatever  itmay  be  reasona- 
bly certain  will  result  from  incapacity  in  consequence 
of  his  injury.  So,  also,  his  loss  of  capacity  for  work 
or  attention  to  his  ordinary  business  must  be  included, 
whether  it  be  physical  or  mental,  present  or  prospec- 
tive." Waiving  the  objection  to  this  exception  on  the 
ground  that  it  is  too  general,  we  see  no  error  in  the 
charge.  This  exception  is  overruled.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 


Master  and  SarvanI— Assumption  of  Risk  from  Defective  Applian- 
ces— General  Rule. — A  servant  does  not  assume  the  risk  of  any  dan- 
gers arising' from  unsafe  or  defective  methods,  surroundings,  ma- 
chinery, or  other  instrumentalities,  unless  he  has.  or  may  be 
presumed  to  have,  knowledg'c  or  notice  thereof.  Clapp  v.  Minneap- 
olis, etc.,  R.  Co.,  36  Minn.  6.  See  generally  Smith  v.  Peninsular  Car 
Works,  60  Mich.  508;  Cook  v.  St.  P.  M.  &  M.  R.  Co.,  34  Minn.  45; 
Habbsii.  Stauer.  62  Wis.  108;  Behm  ii.  Armour  (Wis.),  58  WU.  1; 
Northern  Pac.  K.  Co.  v.  Herbert,  116  U.  S.  642,  24  Am.  A  Eng.  R. 
Caa.  407,  6  Sup.  Ct.  Rep.  590;  LouJBville.  etc.,  R.  Co.  v.  Frawley,  11» 
Ind.  18,  28  Am.  &  Eng.  R.  Cas.  308;  Galveston  etc.  R.  Co.  v.  I^mpe, 
59Tei.  19;  Pittsb.,etc.,Co.  z/.  Adams,  lOSInd.lSl;  Cole  v.  C.  AN.  W. 
R,  Co.,  67  Wis.  272;  Lopei  v.  Central  Arizona  Mfg.  Co.,  1  Aris.  464; 
Malone  v.  Hamley,  46  Cal.  409;  Sanborn  v.  Madeira,etc.,Co.,  70  Gal. 
261;  Wells  v.  Cole,  9  Colo.  159;  Central, etc., Co.  i/.  Haslett,  74  Ga.  59; 
Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  417;  Toledo, etc., R.  Co.  v.  Eddy, 
72  111.  138:  St.  Louis,  etc.,  H.  Co.  v.  Briti.  72  111.  257;  Chicago  R.  Co. 
V.  Monroe,  65  111.  25;  Morris  v.  Gleason,  4  lU.App.  395;  Chicago,etc.. 
R.  Co.  V.  Clark.  11  111.  App.  104;  Chicago, etc.. R.  Co.  v.  Simmons.  II 
111.  App.  147.  Compare  Illiaoia,  etc.,  H.  Co.  v.  Jones,  11  III.  App.  324. 
j41so  see  Chicago,  etc.,  R.  Co.  v.  E^nergan,  118  ni.  41;  Coal  Run,  etc. 
Co.  V.  Jones,  19  111.  App.  365;  Umback  v.  Lake  Shore,  etc.,  R.  Co.,  9i 
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Ind.  191;  Lake  Shore,  etc.,  R.  Co.  v.  Stupak,  lOB  Ind.  1;  Kitte ring-ham 
V.  Sionz  City,  etc.,  R.  Co.,  62  Iowa  2S5;  Heath  v.  Whitebreast,etc.,Mia. 
Co.,  65  Iowa  737;  Perigo  v.  C,  R.  I.  &  P.  H.  Co.,  55  Iowa  326;  Money 
1'.  Lower  View,  etc.,  Co.,  55  Iowa  671;  Wells  v.  Burlington,  etc.,  R.  Co., 
56  Iowa  520;  Mayes  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  562;  Brown  v. 
Chicago,  etc.,  K,  Co.,  69  Iowa  161;  Lane'u.  Central  Iowa  R.  Co.,  69 
Iowa  443;  Kansas,  etc.,  S.  Co.  v.  Peavey,  34  Kan.  472;  Sanborn  v. 
Atchison,  etc.,  R.  Co.,  35  Kan.  292;  McQueen  v.  Central  Branch,  etc., 
R.  Co.,  30  Kan.  689,  15  Am.  &  Eng.  R,  Cas.  226;  Bogenshutz  v.  Smith 
(Ky.),  15  .W.  Kep.  578;  Ladd  v.  New  Bedford  R.  Co.,  119  Mass.  412; 
Lovejoy  v.  Boston,  etc.,  R.  Co.,  125  Mass.  79;  Pingree  v.  Leyland.  13S 
Mass.  398;  Clark  v.  Soule,  137  Mass.  380:  Russell  v.  TiUotson,  140 
Mass.  201;  Buizell  v.  Laconia  Mfg.  Co.,  48  Me.  113;  Davis  p.  Detroit, 
etc.,  R.  Co.,  20  Mich.  205;  McGinnis  v.  Canada,  etc.,  K.  Co.,  49  Mich. 
466,8  Am.  &EDg.R.  Cas.  135; Gates  i'.  Southern, etc.,  R.  Co.  28 Minn. 
110, 2  Am.  &  Eng.  R.  Cas.  237;  Clark  i:  St  Paul,  etc.,  R.  Co.,  28  Minn. 
128,  2  Am.  A  Eng.  R.  Cas.  240;  Fraker  v.  St.  Paul,  etc.,  R.  Co.,  32 
Minn.  54,  15  Am.  A  Eng.  R.  Cas.  256;  Russell  v.  Minneapolis,  etc.,  R. 
Co.,  32  Minn.  230;  Olson  i<.  McMuIlen,  39  Minn. 94;  Kelley  v.  Chicago, 
etc..  R.  Co.,  35  Minn.  490;  Laning  v.  New  York,  etc.,  R.  Co..  39  N.  Y. 
521;  Monoghan  v.  New  York,  etc.,  R.  Co..  45  Hun  (N.  Y.)  IIB;  Eahn 
1'.  Hanemeyer,  S3  Hun  (N.  Y.)  557;  Shaw  v.  Sheldon,  103  N.  Y.  667; 
Mad  River,  etc..  K.  Co.  i/.  Barber,  5 Ohio  St.  541;  Wells  v.  Coe,  9  Colo. 
159;  Shaffer  v.  Haish,  110  Pa.  St.  575;  Kummell  v.  Dilworth.  Ill  Pa. 
SI.  343;  Wanamaker  v.  Burke,  111  Pa.  St.  425;  Drew  v.  Gaylord  Coal 
Co.  (Pa.).  1886,  4  Atl.  Rep.  214;  Brassman  v.  Lehigh  Valley  R.  Co., 
113  Pa.  St.  491. 

See  also,  9  Am.  &  Eng.  R,  Cas,,  N.  S.,  note,  347;  Thompson  v.  Mis- 
»ouri  Pac.  Ry.  Co.,  (Neb.  1897),  8  id.,  abstr..  762,  71  N.  W.  Rep.  61; 
Chicago,  etc.,  R.  Co.  v.  Curtis,  Neb.  1897.  8  id.,  ahstr..  762,  71  N.  W. 
Rep.  42;  Holt  v.  Chicago,  etc.,  Ry.  Co.,  (Wis.  1896)  7  id.,  abstr..  ITi, 
69 N.  W.  Rep.  352;  Huffman  v.  Michigan  Cent.  R.  Co.  (Mich.  18%}. 
5  id..  542,  44  Am.  *  Eng.  R.  Cas..  note.  535  et  seg.,  24  id.,  note  429 
tt  seg.,  and  see  numerous  other  notes  and  cases  in  Am.  &  Eng.  R. 
Cas.  from  vol.  1  to  vol.  60. 

Same— Latent  Defects.— The  employee  is  not  bound  to  know  latent, 
but  only  patent  defects.  Bland i^.  Shreveport  Belt-Rj.  Co..  (La.  18%) 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  349.  But  the  servant  does  assume  all 
risk  of  latent  defects  in  machinery  and  appliances  unknown  to  the 
master  unless  the  master  was  negligent  in  not  discovering  the  saute. 
Ballou  V.  Chicago,  etc.,  R.  Co..  54  Wis.  257,  5  Am.  &  Eng.  S.  Cas. 
480;  Wedgewood  z:  Chicago,etc.,  R.  Co.,41  Wis.  478;  Smith  v.  Chicago, 
etc..  R.  Co.,  42  Wis.  520;  Morrison  v.  Phillips,  etc..  Cons.  Co.,  44  Wis. 
405;  Steffen  v.  Chicago,  etc..  R.  Co.,  46  Wis.  265;  Indianapolis,  etc.,R. 
Co.  V.  Toy,  91  111.  474;  East  St.  I^uis,  etc..  Packing  Co.  v.  Hightower, 
92  ni.  139;  Degraff  v.  New  York,  etc.,  R.  Co.,  76  N.  Y.  125;  Warner 
V.  Erie,  etc.,  R.  Co..  39  N.  Y.  468. 

Same — Continuing  in  Employment  without  Objection  after  Knowl- 
edge of  Dafect.^When  a  servant  of  a  railroad  company  becomes 
aware  of  the  fact  that  the  apparatus  which  he  is  using  is  defective, 
notwithstanding  which  he  continues  the  use  of  it  without  objection, 
he  will  be  deemed  to  have  assumed  the  risk  of  his  employment,  and 
cannot  recover  in  case  of  injury.  Patterson  v.  Pittsburgh,  etc.,  R. 
B.  Co.,  76  Pa.  St.  389;  Davis  v.  Detroit,  etc.,  R.  Co.,  20  Mich.  105; 
McMillan  v.  Saratoga, etc.,  R.  Co.,  20  Barb.  449;  Toledo,  etc.,  R.  Co. 
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V.  Eddy,  72  111.  138;  Dillon  v.  Union  Pac.  R.  Co.,  3  Dillon,  319;  Chi- 
caito,  etc.,  R.  Co.  v.  Muaroe,  85  III.  25;  Ladd  v.  New  Bedford  R.  Co., 

■  119  Mass.  412;  Hamathy  z>.  Northern,  etc.,  R.  Co.,  46  Md.  280;  Devitt 
V.  Pacific  R.  Co.,  50  Mo.  302;  International  R.  Co.  v.  Doyle.  49  Tex. 
190;  Dale  v.  St.  Louia.  etc.,  R.  Co.,  63  Mo.  455;  Georgia  R.  Co.  v. 
Kenney,  58  Ga.  4SS;  Green  &  Coates  Sts.  Pass.  R.  Co.  v.  Bresmer. 
4  Am.  A  Eag.  R.  Cas.  647;  Naylor  v.  Chicago,  etc.,  R.  Co.,  5  Am.  A 
Eng-.  R.  Cas.  460;  Houston  &T.  C.  R.  Co.  v.  Myers,  8  Am.  &  Eug,  R. 
Cas.  114;  Louiaville,  etc.,  R.  R.  Co.  v.  Orr,  8  Am.  A  Eng.  R.  Cas.  94; 
Umback  v.  I^ake  Shore  &  M.  S.  R.  Co.,  8  Am.  &  Eng.  R.  Cas.  9S: 
Sweeney  v.  Central  Pacific  R.'  Co.,  8  Am.  &  Eng.  R.  Cas.  151;  Wat- 
son V.  Houston  &  T.  C.  R.  Co.,  11  Am.  &  Bng.  R.  Cas.  213;  Jackaon 
V.  Kansas  City,  L.  &  S.  K.  R.  Co..  15  Am.  &  Eng.  R.  Cas.  178;  East 
Tenn.,  etc..  R.  Co.  i>.  Smith,  15  Am,  &  Eng.  R.  Cas.  224;  Yeaton  k. 
Boston  A  Lowell  R.  Corp.,  15  Am.  &  Eng.  R.  Cas.  253. 

If  a  person  in  the  employrtient  of  a  railroad  company  discovers 
that  the  appliancea  with  which  he  ia  working  are  or  have  become 
tfarougrh  use  iinsafe,  and  .contiauea  without  any  special  order  of  the 
company,  and  without  making  any  complaint,  to  use  the  said  appli- 
ancea, he  will  be  held  to  have  either  run  the  riak  of  being  injured 
or  to  have  been  guilty  of  contributory  negligence;  and  hence,  in  case 
of  an  injury  to  him  occasioned  by  such  defect,  the  company  will  not 
be  held  liable.  And  this  is  true  even  though  the  defect  be  such  an 
one  as  under  ordinary  circumstances  the  com  pan  v  would  be  bound  to 
repair.  Woodley  v.  Metropolitan  R,  R.  Co.,  L.  R".,  2  Exch.  Div.  384  ; 
Kielly  V.  Belcher,  etc.,  Mining  Co.,  3  Sawyer,  500;  Haydea  j',  Sroith- 

■  ville  Mfg.  Co.,  29  Conn.  548;  Georgia  R.  R.  Co.  z:  Kenney,  58  Ga.  485; 
Lumley  v.  Caswell,  47  Iowa,  159;  Chicago  R.  R.  Co.  ti.  Munroe,  85 
III.  25;  Sullivan  v.  Louiaville  R.  R.  Co.,  9  Buah.  81;  Ladd  ;■.  New 
Bedford  R.  ^.  Co.,  119  Mass.  412;  Buiiell  v.  Laconia  Mfg.  Co.,  48 
Me.  113;  Hamathy  !■.  Northern,  etc.,  R.  R,Co.,46Md.  280:  Ft.  Wavne, 
etc.,  R.  R,  Co.  V.  Gildersleeve,  33  Mich.  133;  Crutchfield  v.  Rich- 
mond, etc.,  R.  R.  Co.,  78  N.  C.  300:  Gilson  z'.  Erie  R.  K.  Co.,  63  N. 
Y.  +49;  Oakbridge  Coal  Co.  v.  Keed,  6  Cent.  L,  J.  275;  Morris  v. 
Gleason,  4  111,  App.  395;  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.; 
Mehan  v.  8.  B.  &  N.  Y.  R.  R.  Co.,  73  N.  Y.  585;  Mich.  Cent.  R.  R. 
Co,  V.  A-ustin,  40  Mich. 

If  a  servant,  after  discovering  thedanger  of  using  some  appliance, 
continues  to  work  when  he  must  of  necessity  use  it,  he  assumes  the 
risk,  and  the  master  is  discharged  from  liability.  Railroad  Co.  r. 
Shertle,  2  Am.  4  Eng.  R.  Cas.  158,  note.  See  also  Brossman  r. 
Lehigh  Val.  R.  Co.  (Pa.j,  6  Atl.  Rep.  226;  Drew  z'.  Gaylord  Coal 
Co.  (Pa.),  4  Atl.  Rep.  214:  Wanaraaker  v.  Burke  (Pa.),  2  Atl, 
Rep.  500;  Rummell  j:  Dillworth.  /d.  335;  Shaffer  v.  Haish. 
(Pa.),  1  Atl.  Rep.  575;  Shaw  :>.  Sheldon.  (N.  Y,),  9  N.  E.  Rep. 
183;  Coal  Run  Coal  Co.  v.  Jones  (III,).  8  N.  E.  Rep.  865: 
Lake.  Shore  &  M.  S,  R.  Co.  i'.  Stupak  (Ind.),  8  N.  E.  Rep. 
630;  Rock  v.  Indian  Orchard  Mills  (Mass.),  8  N.  B.  Rep.  401; 
Chicago,  R.  I.  A  P.  R.  Co.  v.  Londergan  (111.1,7  N.  E.  Rep.  55: 
Sweeney  i^  Berlin  &  Jones  Envelope  Cj.  (N.  Y.).  5  N.  E.  Rep.  358; 
Russell  V.  Tillotson  (Mass.),  4  N.  E.  Hep.  231;  Stafford  v.  Chicago. 
B.  &  Q.  R.  Co.  (111.).  2N.  E.  Rep.  185;  Leiry  v.  Boston  &  A.  R.  Co. 
(Mass.),  2  N,  E.  Rep.  IIS;  Bunt  c.  Sierra  Buttea  Gold  Mio.  Co..  24 
Fed.  Rep,  847  ;  Hall  i/.  Onion  Pac.  R.'Co.,  11,  Fed.  Rep.  744  ;  Lane 
V.  Central  Iowa  R.  Co.  (Iowa),  29  N.  W.  Rep.  419  ;  Barbo  i'.  Bassctt 
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(Minn.),  29  N.  W.  Rep.  198;  Kelley  v.  Chicago,  St.  P.,  M.  ft  O.  R, 
Co..  Id.  173,  and  note;  Brown  &.  Chicago,  R,  1.  A  P.  R.  Co,  (Iowa), 
28N.  W.  Kep.487:  Olson  i/,  KcMullen  (Minn.).  24  N.  W.  Sep.  318; 
Heath  z/.  Whitebreast  C.  &  M.  Co.  [Iowa),  23  N.  W.  Rep.  148;  Hobbs 
V.  Staoer  (Wis.),  22  N.  W.  Rep.  153  ;  RusseU  v.  Minneapolis  A  St. 
L.  R.  Co.  (Minn.)  20  N.  W.  Rep.  147  ;  Fraker  v.  St.  Paul,  M.  4  M. 
R.  Co.  (Minn. ) ,  19  N.  W.  Rep.  349  ;  Maya  v.  Chicago.  R.  I.  A  P.  R. 
Co.  (Iowa),  19  N.  W.  Rep.  680;  a.  c,  14  N.  W.  Rep.  340;  Richards  t'. 
Rough  (Mich,),  18  N.  W.  Rep.  785;  Behm  r.  Armour.  IS  N.  W.  Rep. 
806;  McGinois  v.  Canada  S.  B.  Co.  iMich.),  13  N.  W.  Rep.  SW; 
Clark  Tj.  St.  Paul  A  S.  C.  R.  Co.  (Minn.),  9  N.  W.  Rep.  581  ;  Gates  v. 
Southern  Minn.  R.  Co.,  Id.  579  ;  Wells  v.  Burlinffton,  C.  R.  &  N.  R. 
Co.  (Iowa),  9N.W.  Rep.  364  ;  Moon e y  i/.  Lower  Vein  Coal  Co.  (Iowa), 
8N.  W.  Hep.  652;  Perigo  v.  Chicago,  R.  1.  A  P.  R.  Co.  (Iowa),  7  N. 
W.  Rep.  627;  Sanborn  v.  Madera  Flume  A  Trading  Co.  (Cal.),  11 
Pac,  Kep.  710;  Wells  v.  Coe  (Or.),  11  Pac.  Rep.  SO;  Sanborn  v.  Atch- 
ison. T.  AS.  F.  R.  Co.  (Kan.),  10  Pac.  Rep.  860;  Kansas  Pac.  R.  Co. 
i'.  Peavey  (Kan.),  8  Pac.  Rep.  780;  Lopez  i'.  Central  Arizona  Min. 
Co.  (Aril.),  2  Pac.  Rep.  748;  Bogenschutz  v.  Smith  (Ky.),lS.  W. 
Rep.  578. 

But  even  if  the  master  furnishes  improper  appliances  and  fails  to 
make  needed  repairs  or  changes,  or  otherwise  renders  the  service 
needlessly  perilous,  his  negligence  is  deemed  waived  by  the  servant, 
if  the  latter,  after  comprehending  the  risk,  continues  in  the  employ- 
ment without  protest  or  promise  of  amendment  by  the  employer. 
Perigo  V.  R.  R.  Co.,  52  la.  276  ;  St.  Louis,  etc.,  Co.  v.  Briti,  72  III, 
256;  Dillon  7'..  U.  P.  R.  R.  Co.,  3  Dill.  319;Swoboda  i'.  Ward,  40 
Mich.  423  ;  Holmes  v.  Worthlngton,  2  P.  A  F.  533 ;  Ballon  v.  C.  A  N. 
W.  Ry,  Co.,  5  Am.  A  Eng.  R.  Cas.  and  note.  p.  480. 

Same— Using  under  Protest. — A  section  hand  upon  a  railroad 
does  not  assume  the  risk  from  using  defective  tools,  which  he  ob- 
jects to  using,  but  which  he  is  ordered  to  use  by  his  superior  officer. 
East  Tennessee,  etc..  R.  Co.  v.  Duffield,  12  Lea  (Tenn.|,63;  s.  c.  18 
Am.  A  Eng.  R.  Cas.  35  ;  Greenlcaf  v.  Dubuque,  etc.,  R.  Co.,  33 
Iowa.  52;  Patterson  v.  Pittsburgh,  etc.,  R.  Co.,  76  Pa.  St.  389;  Snow 
V.  Housatonic,  etc.,  R.  Co  ,  8  Allen  441 ;  Clarke  v.  Holmes,  7  Hurlst. 
A  N.  937 ;  Dale  v.  St.  Louis,  etc.,  R.  Co.  63  Mo.  455. 

Same — Using  Defective  Apparatus  under  Promise  of  Company  to 
Repair.— ^hea  a  servant  becoming  aware  of  a  defect  in  the  ma- 
chinery which  he  is  called  upon  to  use  complains  to  the  proper 
oBicers  of  the  company  and  is  requested  by  said  oDicer  to  continue 
to  use  it,  the  request  being  coupled  with  a  promise  that  the  defect 
will  shortly  be  remedied,  it  is  not  uecessarily  the  case  that  the  ser- 
vant is  guilty  of  contributory  negligence  in  continuing  the  use  of 
the  machinery.  The  question  is  for  the  jury.  Conroy  v.  Vulcan 
Iron  Works,  62  Mo.  35  ;  Laning  v.  New  York,  etc.,  R.  Co.,  49  N.  Y. 
521;  Crutchfield  v.  Richmond,  etc.,  R.  Co.,  78  N.  C.  300;  Kroy  ^. 
Chicago,  etc..  R.  Co.,  32  Iowa,  357  ;  Greenleaf  v.  Dubuque,  etc.,  R. 
Co.,  33  Iowa,  52;  Muldowuey  i'.  Illinois,  etc.,  R.  Co.,  39  Iowa,  615; 
Way  V.  Illinois,  etc.,  R.  Co.,  40  Iowa,  341  ;  Relair  i'.  Chicago,  etc., 
R.  Co..  43  Iowa,  662  ;  Shawny  v.  Androscoggin  Mills.  66  Me.  420 ; 
Little  Rock  A  Pt.-Smith  R.  Co.  v.  Duffey.  4  Am.  A  Eng.  R.  Cas. 
637;  Greene  v.  Minneapolis  A  St.  L.  R.  Co.,  15  Am.  A  Eng.  R. 
Cas.  214. 

A  switching  Engine  used  in  the  defendant's  yard  being  laid  up  for 
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repairs,  a  road  eng-iae  having  the  usual  pilot  bars  na&  put  tempora- 
rily to  do  its  work.  The  plaiatifF'a  intestate,  a  brakemati,  com- 
plained to  the  yardmaster  of  the  dang-er  of  using  this  engine  with- 
out foot-boards,  and  asked  that  he  might  put  them  on,  but  was  dis- 
suaded bj  the  yardmaster's  saying  that  the  engine  would  not  be 
used  over  one  week.  The  brakeman  was  shortly  aftervrards  killed 
by  the  use  of  this  eagine.  It  was  held  that  the  complaint  and 
promise  rendered  the  company  liable.  The  court  said:  "If  such 
assurance  was  made,  and  deceased  was  induced  thereby  to  continue 
in  the  employment,  then,  as  we  have  seen,  the  defendant  assumed 
the  risks  incident  to  the  performance  of  the  work  without  running- 
boards  until  such  boards  should  be  furnished.  The  foregoing  views 
of  the  law  are  so  uniformly  sustained  by  the  authorities,  that  we  do 
not  deem  it  necessary  to  make  citations."  Picart  v.  Chicago,  etc., 
R.  Co.,  82  Iowa,  148. 

The  plaintiff,  a  switchman,  standing  on  the  step  at  the  end  of  the 
tank,  to  uncouple  some  cars  which  were  to  be  "kicked"  upon  a  side 
track,  by  reason  of  a  defect  in  the  step,  and  because  there  was  no 
railing'  lo  hold  to.  was  thrown  off  by  a  jerk  of  the  engine  and  in- 
jured. He  had  complained  of  these  defects,  and  he  with  others  had 
notified  the  yardmaater  that  they  would  quit  if  they  were  not  reme- 
died. They  were  persuaded,  to  remain  by  a  promise  that  the  defects 
would  be  remedied.  This  was  not  done.  It  was  held  that  if  they 
were  persuaded  to  remain  by  reason  of  this  promise  the  company 
was  rendered  thereby  liable.  If  the  plaintiff  remained  in  the  ser- 
vice and  worked  on  this  engine  with  knowledge  that  the  defects  had 
not  been  remedied,  after  a  reasonable  time  had  elapsed  in  which  to 
make  I  hem,  he  will  be  considered  as  having  assumed  the  risk.  Wbat 
should  be  considered  a  reasonable  time  is  a  question  for  the  jury,  to 
be  determined  by  a  consideration  of  all  the  circumstances,  such  as 
the  opportunity  for  making  repairs  and  the  frequency  with  which 
the  engine  was  used.  Lyttle  v.  Chicago,  etc..  K.  Co.,  84  Mich.  289. 
See  also  Indianapolis  Union  R.  Co.  v.  Ott.  11  Ind.  App.  564. 

Although  a  servant  does  not  assume  the  risk  of  defective  machin- 
ery, by  remaining  a  reasonable  time  in  the  employment,  after  the 
master  has  promised  to  repair  the  same,  yet  the  contrary  is  the  case 
if  he  remains  after  such  period  has  elapsed.  The  question  of  rea- 
sonable time  is  one  of  fact  for  the  jury,  Stephenson  v.  Duncan,  73 
■  Wis.  404 ;  Union  Mfg.  Co.  V.  Morrissey  (Ohio) ,  23  Am.  L.  Reg.  574  ; 
Hough  :'.  Texas,  etc.,  R.Co.,  100  U.  S.  225  ;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35 ;  Patterson  i:  Pittsburgh,  etc.,  R.  Co.,  76  Pa.  St. 
389;  Le  Clair  i/.  First  Div.  St.  P.  &  P.  R.  Co.,  20  Minn.  9;  Brabbits 
V.  Chicago,  etc.,  R.  Co.,  38  Wis  289 ;  Holmes  v.  Worthington,  2  Fos. 
&  Fin.  513 :  Holmes  v.  Clarke.  6  H.  &  N.  937 ;  Clarke  v.  Holmes.  7 
H.  A  N.  937 :  Little  Rock.  etc. ,  R.  Co.  v.  Duffey.  35  Ark.  602,  4  Am, 
&  Bng.  R.  Caa.  637  ;  Texas,  etc.,  R.  Co.  v.  Kane  (Tex.  1883),  15  Am. 
&  Eiig.  R,  Cas.  218  ;  Greenleaf  v.  Illinois,  etc..  R.  Co..29  Iowa  14  ; 
Kroy  !■.  Chicago,  etc.,  R.  Co.,  32  Iowa  357:  Greenleaf  v.  Dubnque  R. 
Co.,  33  Iowa  52 ;  Way  v.  Illinois,  etc.,  R.  Co.,  40  Iowa  341 ;  Lumley  :■. 
Casnell,  47  Iowa  159  :  Snow  v.  Housatonic  R.  Co  ,  8  Allen  (Mass.) 
441 :  Reed  v.  Northfield,  13  Pick.  (Mass, )  94 ;  Whittaker  n.  Boylston, 
9"  Mass.  273  ;  I.  &  St.  L.  R.  Co.  v.  Watson,  114  Ind,  21  ;  Parody  v. 
Chicago,  etc.,  R.  Co.,  IS  Fed.  Rep.  205  ;  Gulf,  etc.,  R.  Co.  v.  Doo- 
nrlly,  70  Tex.  37J  ;  Greene  v.  Minneapolis,  etc.,  R.  Co..  31  Minn. 
"41.  15  Am.  A  Bng.  R.  Cas.  214;  Conroy  v.  Vulcan  Iron  Works,  6 
Mo.  App.  102. 
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But  where  the  iuBtrumeiitality  with  which  the  servant  is  required 
to  perform  service  is  so  g-laringly  and  palpably  dang-erous  that  a 
man  of  common  prudence  would  not  use  it,  and  with  the  utmost  care 
and  skill  dang:er  is  still  immiaent,  the  master  canaot  t>e  held 
responsible  for  the  damage  resulting'  therefrom,  although  the  aer- 
vaat  may  have  notified  him  of  the  danger,  and  he  maj  have  prom- 
ised to  repair  it,  Conroy  v.  Vulcan  Iron  Works,  62  Mo.  3S.  See 
Patterson  v.  P.  &  C.  R.  Co.,  76  Pa.  St.  389;  McQueen  v.  Central 
Branch,  etc.,  R.  Co.,  30Kan.  689,  15  Am.  &  Sng.  R.CaB.226;  East 
Tennessee,  etc.,  K.  Co.  v.  Smith,  9  Lea  (Tenn.)  685,  15  Am.  &  Bug. 
R.  Cas.  224. 

Same— Burd«n  of  Proving  Ssrvanl's  Knowledge  tf  Defects.— The 
burden  of  proving  that  an  injured  servant  had  knowledge  of  an 
obstruction  or  defect  before  an  accident  is  on  the  employer.  Hul- 
Ichan  V.  Green  Bay,  etc.,  H.  Co.,  68  Wia.S20,  31  Am.  &  Eng.  R.  Cas. 
322.  See  Wells  v.  Burlington,  etc.,  K.  Co,,  56  Iowa  520,  2  Am.  & 
Eng.  R.  Cas.  243,  Hudson  v.  Charleston,  C.  &  C.  R,  Co.,  41  Am.  & 
Eng.  R.  Cas,  348,  104  N.  Car,  491,  10  S.  E.  Rep.  669. 

But  where  a  plaintiff  who  is  injured  by  the  use  of  defective  appli- 
ances is  shown  to  have  knowledge  of  them,  the  burden  ia  upon  him 
to  show  that  he  protested  against  their  use,  and  was  induced  to 
continue  by  the  master's  promise  to  repair.  Ford  v.  Chicago,  etc., 
B.  Co.,  (Iowa  1897)  71  N.  W.  Rep.  332. 


Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  of  Iowa,  May  ij,  rSgS. ) 

Injury  to  Employee— Defective  Appliances— Burden  of  Proof.- In 
an  action  for  the  wrongful  death  of  plaintiff's  decedent  a  brakeman, 
resulting  from  a  defective  cattle  g-uard,  plaintiff  having  admitted 
decedent's  knowledge  of  the  defect,  the  burden  was  upon  plaintiff  to 
show  that  his  decedent  was  in  some  manner  justified  in  exposing 
himself  to  danger  from  such  cattle  guard. 

Same— Instructions— Waiver.*—The  court  did  not  cure  the  error  of 
failing  to  so  instruct  the  jury  as  to  the  burden  of  proof  by  telling 
them  that  plaintiff  conceded  that  his  decedent  knew  of  such  defect, 
waiver  in  such  cases  consisting  in  remaining  in  the  employment, 
after  knowledge,  without  objection,  and  without  promise  of  amend- 


"See  Bussey  v.  Charleston  St  W.  C.  R.  Co.,ante,  and  extern 
on  assumption  of  risk  from  defective  appliances. 
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Conflicting  Instructions. — Contradictory;  and  conflicting  instruc- 
tions  are  erroneous,  except  where  the  court  can  say  there   was  no 

Unwarranted  Instructions.— An  iostruction  not  warranted  by  the 
pleadiugs  is  erroneous;  and  the  rule  applies  where  only  a  specilic 
act  of  contributory  negligence  is  alleged. 

Contributory  Negligence. ^An  instruction  that  plaintiff  could  re- 
cover if  the  death  of  hia  decedent  resulted  from  a  defective  cattle 
guard,  should  have  been  qualified  by  presenting'  therein  for  the 
consideration  of  the  jury   the  defenses  of  contributory   negligence 

Appeal,  by  defendant  from  Cedar  county  district 
court.     Reversed. 

Robert  Mather,  Cook  dr  Dodge  aud  T.  B.  Haiiley. 
for  appellant. 

Preston.  Wheeler  <&  Moffit,  for  appellee. 

Deemer,  C.  J.  This  is  the  third  time  this  case  has 
been  before  us.  The  first  opinion  will  be  found  in 
91  Iowa,  179,  59  N.  W.  5 :  the  second  in  71  N.  W.  332. 

itaM  ^   rehearing-   was  granted    on    the  second 

appeal,  and  the  case  has  ajs^ain  received  most 
careful  consideration.  The  facts  are  fully  set  out  in  the 
first  opinion,  and  need  not  be  repeated,  except  in  so  far 
as  they  may  be  necessary  to  a  full  understanding  nf  the 
points  decided  upon  this  appeal. 

The  court  instructed  that  under  the  issues  the  bur- 
den was  on  plaintiff  to  establish  the  alleged  negliefence, 
the  injury  to  the  estate,  and  consequent  damage;  and  on 
defendant  "to  establish  by  a  fair  preponderance  of  the 
evidence  the  allegations  which  it  makes  against  plain- 
tiif's  intestate,  and  which  it  charges  contributed  to  bis 
injury,  as  well  as  to  establish  any  waiver  claimed  by  it.'" 
This  was  the  only  instruction  relating  to  the  burden  of 
proof  which  was  given.  The  reply  filed  bj-  plaintiff 
admitted  that  her  intestate  knew  of  the  cattle  guard, 
and  that  it  was  dangerous,  and  that  with  such  knowl- 
edge he  continued  in  the  employment  of  the  defendant. 
But.  in  avoidance,  plaintiff  pleaded  protest  an  1  promise 
of  repiir.  It  is  evident  that  the  court  was  in  error  in 
placing  the  burden  on  defendant  of  proving  a  mitter 
which  was  admitted  in  the  pleadings.     Appillee  con- 
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tends,  however,  that  waiver  consists  of  four  ingre- 
dients, viz.  knowledg'e  of  dang'er,  continuance  in 
employment,  absence  of  protest,  and  absence  of  promise 
to  repair ;  and  that  the  burden  was  on  defendant  to 
prove  each  and  all  of  these  propositioos.  The  case  of 
Worden  v.  Railway  Co.,  72  Iowa,  201.  33  N.  W.  629, 
is  cited  in  support  of  this  proposition.  In  that  case 
the  defendant  alleged  that  deceased,  lon^  prior  to  the 
injury,  had  full  knowledg-e  of  the  condition  of  the 
track,  and  continued  in  the  service  without  objection, 
and  without  promise  of  any  change.  The  question 
here  presented  does  not  seem  to  have  been  argued  in 
that  case,  for  the  reason,  no  doubt,  that  defendant 
pleaded  absence  of  protest  and  promise  to  repair.  It 
is  true  we  said  "that  the  instruction,  standing  by  itself, 
does  not  express  the  law,  because  it  omits  the  element 
of  waiver,  which  consists  in  remaining,  after  knowl-  - 
edge,  without  objection,  and  without  promise  of  amend- 
ment." This  is  a  correct  statement  of  the  law,  but  it 
does  not  support  the  appellee's  contention  in  this  case. 
No  reference  is  made  to  the  burden  of  the  proof,  and  no 
attempt  was  made  to  determine  where  it  -should  be 
placed.  The  .question  was  determined  ad- 
versely t5  appellee  in  the  case  of  Coates  v.  'I'DlfiSwMJi' 
Railroad  Co.,  62  Iowa.  486,  17  N.  W.  760.  J^.-»"*"*f 
In  that  case  it  is  said,  after  referring  to  the 
case  of  Wells  v.  Railway  Co..  56  Iowa.  520.  9  N.  W. 
364,  which  requires  the  defendant  to  prove  that  the 
person  injured  had  knowledge  of  the  danger  :  "We 
think  that,  when  the  defendant  has  shown  that  fact,  it 
may  well  rest  upon  it  as  a  defense,  and  that,  in  the  ab- 
sence of  some  excuse  from  the  plaintiff  for  exposing 
himself  to  dangers  known  to  him,  there  can  be  no  re- 
covery. It  is  a  general  rule  (subject,  of  course  to  some 
exceptions)  that  a  party  to  an  action  is  not  required  to 
establish  the  negative  of  a  proposition.  When  the  de- 
fendant shows  that  the  plaintiff  knew  of  the  dantrerous 
condition  of  the  road  or  machinery  which  he  aided  to  ope- 
rate, it  is  then  incumbent  on  the  plaintiff  to  show  that 
he  was  in  some  manner  justifiable  in  exposing  himself  to 
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thedang-er.  The  fact  tfaat  such  proof  cannot  be  made  in 
some  cases,  where  the  injury  results  in  death,  is  no 
reason  why  the  rule  that  the  party  who  holds  the  affirm- 
ative of  an  issue  is  required  to  assume  the  burden  of 
proof  should  not  be  enforced.  If  the  burden  had  been 
held  to  rest  on  the  defendant  to  prove  the  negative,  it 
would  have  been  required  to  introduce  as  witnesses  all 
of  its  officers  and  employees  to  whom  such  notice  might 
be  properly  given,  and  prove  by  them  that  no  com- 
plaint was  made."  This  is  a  correct  statement  of  the 
rule  as  we  understand  it,  and  is  a  complete  answer  to 
appellee's  argument.  In  the  arffument  upon 
tiMi-wHiRr  rehearing  appellee  concedes  the  error  in  the 
instruction,  but  argues  that  it  was  without 
prejudice,  for  the  reason  that  in  another  instruction,  to 
wit,  the  eighth,  the  court  told  the  jury  that  plaintiff 
conceded  that  deceased  knew  of  the  location  and  con- 
struction of  the  cattle  guard  when  he  entered  defend- 
ant's service  as  a  switchman.  It  is  true,  such  a  state- 
ment is  found  in  the  eighth  paragraph  of  the  charge, 
but  it  has  no  reference  to  the  question  as  to  the  burden  of 
the  proof,.  It  relates  simply  to  the  matter  of  waiver,  and 
is  a  correct  statement  of  the  law  upon  tfaat  subject. 
But  how  are  we  to  know  but  that  the  jury  understood 
the  word  "waiver,"  as  used  in  instruction  4,  as  ap- 
pellee's counsel  understood  it  ?  As  said  in  theWorden 
Case,  "waiver  consists  in  remaining,  after  knowledge. 
without  objection,  and  without  promise  of  amendment." 
So  counsel  understood  it.  and  the  jury,  no  doubt,  had, 
the  same  idea.  If  they  did,  then  the  fourth  instruction 
cast  upon  defendant  the  burden  of  proving  absence  of 
protest,  and  promise  of  repair.  Again,  it  is  suggested 
th;it.  as  defendant  asked  no  instruction  with  reference 
to  the  burden  of  proof,  it  is  not  in  position  to  complain. 
It  is  true,  no  instruction  was  asked  ;  but  the  court,  in 
the  absence  of  a  request,  undertook  to  state 
where  the  burden  Wcis  as  to  each  and  every 
issue  presented  by  the  pleadings  ;  and  the  rule  is  well 
settled  that,  when  the  court  attempts  to  so  instruct,  it 
must  do  so  correctly,  whether  request  be  made  or  not 
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State  V.  Pennell,  56  Iowa,  29,  8  N.  W.  686. 
As  the  reply  admitted  knowledge  of  the  defect,  and  con- 
continuaace  in  the  employment,  plaintiff  was  not  en- 
titled to  recover  without  proving-  affirmatively  that  the 
deceased  protested  against  the  defect  and  was  promised 
that  itsfiould  be  repaired.  No  such  instruction  was  ^iven. 
On  the  contrary,  the  court  said  that,  under  the  issues 
as  tendered,  the  plaintiff  need  only  prove  the  alleged 
aeffligence,  the  injury  to  the  estate  she  represented, 
and  the  consequent  damage.  Surely,  this  was  error 
of  the  most  prejudicial  kind.  Moreover,  as  the  court 
instructed  that  the  burden  was  upon  the  defendant  to 
establish  the  allegations  which  it  made  against  the 
plaintiff's  intestate,  as  well  as  to  establish  any  waiver 
claimed  by  it,  and  at  the  same  time  instructed  that 
plaintiff  had  admitted  that  her  intestate  had  knowledge 
of  the  defect  and  the  dangers  incident  thereto,  it  is  evi- 
dent that  sonething  more  was  intended  by  the  use  of 
the  word  "waiver"  than  mere  knowledge  and  continu- 
ance in  employment.  Counsel  for  appellee  certainly  had 
this  idea  upon  the  orig-inal  submission,  and  it  is  strange 
if  the  jury  did  not  reach  the  same  conclusion.  When 
error  appears,  prejudice  will  be  presumed,  until  the  con- 
trary affirmatively  appears.  With  this  rule  in  mind,  it 
seems  quite  clear  that  there  was  not  only  error,  but  that 
the  error  was  prejudicial.  But  it  is  said  the  instruct- 
ions, taken  as  a  whole,  are  not  erroneous. 
This  argument  is  based  upon  the  thought  St'^uSm."" 
that  the  jury  understood  the  term  "waiver" 
to  mean  no  more  than  knowledge  of  the  defect,  and 
continuance  in  the  employment,  and  further  proceeds 
upon  the  idea  that,  as  the  eighth  instruction  states  that 
these  matters  were  admitted,  there  was  no  prejudice. 
The  fault  in  this  argument  lies  in  the  fact,  that,  if  the 
instructions  are  so  construed,  they  are  in  direct  conflict; 
one  saying  that  the  burden  was  upon  defendant  to  prove 
a  certain  state  of  facts;  and  others,  that  this  same  state 
of  facta  was  admitted  by  the  plaintiff.  Contradictory 
and  conflicting  instructions  are  almost  universally  held 
to  be  erroneous,  except  in  cases  where  the  court  can 
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sav  there  was  no  prejudice.  See  Carlin  z'.  Railroad 
Co.,  31  Iowa,  371;  Potter  v.  Railroad  Co.,  46  Iowa,  399; 
Roby  V.  Appanoose  Co.,  63  Iowa,  113.  18  N.  W.  711 ; 
Blaul  V.  Thrap.  83  Iowa.  665,  49  N.  W.  1044.  From 
any  point  of  view,  the  instruction  was  erroHeous,  and, 
as  the  error  does  not  affirmatively  appear  to  have 
been  without  prejudice,  the  case  Inust  be  reversed. 

2.  The  negfligence  charged  wasthe  failure  to  construct 
and  maintain  a  g"ood,  safe  and  sufficient  cattle  guard. 
The  defendant,  as  we  have  seen,  pleaded  contributory 
negligfence.  To  this  plaintiff  responded  by  a 
i>nnrti«!'  e^encral  denial.  The  twelfth  instruction  given 
by  the  court  was  as  follows  :  *  'If  you  should 
find  from  the  evidence,  and  under  the  foreg-oing- instruct- 
ions, that  the  plaintiff's  intestate,  H.  P.  Ford,  was 
neglifjent,  still  defendant  could  not  escape  liability,  if 
the  act  which  caused  the  injury  was  done  by  defendant 
after  it  discovered  said  Ford's  negligence,  if  you  find 
from  the  evidence  that  defendant  could  have  avoided 
the  injury  in  the  exercise  of  reasonable  care."  This 
instruction  is  challenged  because  it  is  said  there  was 
neither  pleading  nor  proof  to  sustain  it.  A  careful  ex- 
amination of  the  evidence  leads  us  to  the  conclusion 
that  there  was  sufficient  to  take  the  case  to  the  jury, 
provided  the  question  is  properly  made  in  the  plead- 
ings. It  must  be  remembered  that  this  is  not  a  case 
where  plaintiff  must  plead  and  prove  freedom  from 
contributory  negligence.  Such  negligence  is  a  defense 
which  the  defendant  nrust  plead  and  prove.  See  91 
Iowa,  179,  59  N.  W.  5.  "When  such  an  issue  is  tendered, 
plaintiff  may  rely  upon  the  denial  interposed  by  law, 
or  he  may  file  a  written  denial,  or  he  may  confess  and 
avoid  with  or  without  a  denial.  McDermott  i-.  Rail- 
way Co.,  85  Iowa,  180,  52  N.  W.  181;  SUnbrough  f. 
Daniels,  77  Iowa,  561,  42  N.  W.  443;  Day  v.  Insurance 
Co.,  75  Iowa,  694,  38  N.  W.  113;  Schulter.  Conlthurst 
(Iowa),  62  N.  W,  770;  Nichols  v.  Railway  Co.  (Iowa), 
62  N.  W.  769.  These  rules  are  so  elementary  that 
they  scarcely  need  the  citation  of  authorities  in  their 
support.     But  appellee  insists  that,  when  contributory 
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neg-ligeuce  is  pleaded,  the  rule  does  not  apply;  and  she 
relies  upon  the  case  of  Crowley  v.  Railway  Co.,  65 
Iowa.  658,  20  N.  W.  467,  and  22  N.  W.  918.  That 
was  a  case  where  plaintiff  was  injured  by  a  moving 
train  negligently  run  with  great  force,  and  at  a  speed 
in  violation  of  the  ordinances 'of  the  city  of  Cedar 
Rapids.  The  plaintiff  pleaded  freedom  from  contribu- 
tory neg-liffence.  which  the  defendant  denied.  In  pass- 
ing upon  an  instruction  very  similar  to  the  one  above 
set  forth,  the  court  said:  "It  is  insisted  that  there  is 
neither  averment  nor  proof  that  the  defendant  could 
have  prevented  the  injury  after  the  discovery  of  plain- 
tiff's negligence.  We  do  not  think  such  an  allegation 
is  necessary  to  be  made  in  the  petition.  It  is  a  phase 
of  the  rights  and  obligations  of  the  parties,  which  arises 
upon  the  proof,  rather  than  by  pleading.  We  know 
or  no  rule  of  pleading  which  requires  the  plaintiff,  in 
actions  of  this  character,  to  confess  negligenre  on  his 
part,  and  avoid  it  by  alleging  that  the  defendant  might 
have  averted  the  injury  by  using  proper  care  after  the 
discovery  of  plaintiff's  peril."  As  applied  to  the  facts 
in  that  case,  this  statement  of  the  law  is  correct.  In 
other  words,  recovery  in  such  a  case  is  not  upon  the 
g^round  that  defendant  has  been  guilty  of  a  second  and 
independent  act  of  negligence,  which  must  be  charged 
as  a  separate  and  independent  cause  of  action,  but  upon 
the  ground  that  defendant's  recklessness  and  wanton- 
ness cannot  be  excused  by  plaintiff's  contributory  neg- 
ligence. In  the  case  at  bar  the  negligence  charged 
was  the  failure  to  maintain  a  safe  and  sufficient  cattle 
guard.  All  that  plaintiff  needed  to  do  in  the  first  in- 
stance was  to  plead  and  prove  the  neg'lect  of  the  de- 
fendant, and  the  consequent  injury.  Defendant  had  the 
right  to  plead  in  defense  that  the  injury  was  the  result 
of  the  intestate's  contributory  negligence,  independent 
negligence,  or  any  other  matter  or  thing  which  would 
defeat  the  plaintiff's  action.  If  plaintiff  desired  to  avoid 
this  defense  by  any  new  matter,  as  that  the  defendant 
negligently  ran  the  train  upon  him  after  discovering  his 
peril,  heshould  havepleaded  it.     Apleaof  contributory 
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ae^lig'ence  as  a  defense  to  an  action  under  section  1288 
of  the  Code  of  1873  is  or  may  be  quite  different  from  an 
allegation  in  a  petition  that  plaintiff  was  free  from 
contributory  neglig:ence.  In  the  latter  case  it  is  "a  phase 
of  the  rights  and  obligations  of  the  parties  which  arises 
rather  upon  the  proofs  than  by  the  pleading-s,"  and  itis 
not  necessary  for  plaintiff  to  do  more  than  state,  in  a 
{general  way,  freedom  from  contributory  neg^ligence. 
In  the  former,  contributory  negligence  is  purely  a  de- 
fense, which  plaintiff  should  meet  by  proper  averment 
and  proof.  Any  other  rule  would  require  the  defendant 
to  meet  an  issue  not  tendered  by  the  pleadings,  and  of 
which  he  could  not  possibly  be  advised.  The  case  at 
bar  is  a  good  illustration  of  the  rule.  The  cause  of 
action  which  the  defendant  was  called  upon  to 
meet  was  failure  to  construct  and  maintain  a  good, 
safe,  and  sufficient  cattle  guard.  The  defendant 
pleaded  in  defense  that  plaintiff's  intestate  was 
guilty  of  contributory  negligence  in  walking  into  the 
guard.  Plaintiff  denied  this.  It  was  practically  ad- 
mitted upon  the  trial,  however,  that  the  deceased  did 
know  of  the  defective  guard,  and  that  he  walked  into  it 
with  this  knowledge.  Whether  or  not  his  act  in  s* 
doing  was  negligence,  was  properly  submitted  to  the 
jury.  But  the  court  also  gave  the  instruction  now 
complained  of,  which  related,  not  to  the  negligence 
charged  in  the  petition,  but  to  the  negligence  of  the 
engineer  and  trainmen  in  charge  of  the  train  after  they 
knew  of  the  peril  deceased  was  in.  Surely,  this  as  not 
a  phase  of  the  negligence  charged.  Under  section 
2665  of  the  Code  of  1873,  which  provides,  in  substance, 
that  there  may  be  a  reply  "where  some  matter  is 
alleged  in  the  answer  to  which  plaintiff  claims  to  have 
a  defense  by  reason  of  the  existence  of  some  facts  which 
avoids  the  matter  alleged  in  the  answer,"  it  was  held 
in  the  case  of  Hay  v.  Frazier,  49  Iowa,  454,  that,  if 
plaintiff  expects  to  introduce  evidence  of  matter  to 
avoid  the  facts  pleaded  in  the  answer,  he  should  plead 
the  facts  by  wav  of  reply.  See,  also,  Ztnch  v.  Insur- 
ance Co.,  60  Iowa,  266,   14  N.  W.  792;  Kervick  -v. 
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Mitchell.  68  Iowa,  273,  24  N.  W.  151,  and  26  N,  W. 
434;  Smith  v.  Griswold.  64  N.  W.  624.  95  Iowa. 
684;  Willits  v.  Railway  Co..  80  Iowa,  531,  45  N.  W. 
916;  Bank  v.  Wright.  84  Iowa.  728,  48  N.  W.  91, 
and  50  N.  W.  23.  Appellee  contends  that  the  petition 
charg'es  negligence  of  defendant's  a^fents  and  servants 
after  the  peril  of  deceased  was  discovered.  We  need 
not  set  out  the  allegation  relied  upon.  It  is  sufficient  to 
say  that,  in  our  judgment,  it  does  not  go  to  the  extent 
claimed.  True,  it  says  that  plaintiff's  intestate  "drop- 
ped into  the  cattle  guard  while  he  was  in  such  position 
that  he  could  not  see  it,  with  the  knowledge  of  the  engi- 
neer, fireman,  and  watchman  that  he  could  not  see  it"; 
but  this  is  far  from  charging  actual  negligence  on  the 
part  of  the  defendant's  agents  after  they  discovered  the 
peril  deceased  was  in.  As  there  was  no  issue  justi- 
fying the  giving  of  the  twelfth  instruction,  it  must  be 
held  to  be  erroneous. 

3.  In  the  fifth  instruction  the  court  said  to  the  jury, 
in  effect,  that  if  plaintiff  had  proved  that  the  cattle  guard 
was  not  good,  sufficient,  and  safe,  and  that  H.  P.  Ford 
sustained  injury  and  death  by  reason  thereof, 
then  plaintiff  was  entitled  to  recover.  Com-  SmiJiSit'' 
plaint  is  made  of  this  unqualified  statement 
of  the  law,  because  it  overlooks  the  defenses  of  contri- 
butory negligence  and  waiver.  The  instruction  should 
have  bad  some  such  qualification.  Hoben  v.  Railroad  Co., 
20  Iowa,  562-  Under  the  issues  as  presented,  instruct- 
ion No.  4  asked  by  the  defendant  should  have  been 
given.  It  is  as  follows  :  "If  you  find  from  the  evidence 
that  the  intestate,  H.  P.  Ford,  went  between  two  of 
the  moving  cars,  at  a  distance  of  about  seventy-five 
feet  east  of  the  cattle  guard  in  question,  for  the  pur- 
pose of  pulling  a  pin  to  uncouple  said  cars,  and  found 
that  the  pin  which  he  intended  to  pull  was  sticking 
fast,  so  that  he  could  not  pull  it  out  with  his  hand,  and 
that  he  thereupon  took  the  other  coupling  pin,  and  at- 
tempted to  loosen  the  fastened  pin  by  pounding  it,  and. 
while  80  engaged,  continued  to  walk,  between  the 
moving  cars,  toward  the  said  cattle  guard;  and  if  the 
11  (N  5)  A  &  E  R  CaB-32 
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jury  further  find  that  said  H.  P.  Ford  knew  of  the 
location  of  said  cattle  guard,  and  might  have  avoided 
it  by  steppingf  from  between  said  cars,  but  failed  to  do 
so, — then  the  said  H,  P.  Ford  was  gru'lty  of  contribu- 
tory negligence,  and  your  verdict  must  be  for  the 
defendant."  As  sustaining^  thi?  view"  see  Picart  r. 
Railway  Co..  82  Iowa,  148,  47  N.  W.  1017. 

Some  other  matters  are  discussed  by  counsel,  but, 
as  they  will  not  arise  upon  a  retrial,  they  will  not  be 
considered.  For  the  errors  pointed  out  the  judgment 
is  reversed. 


Atlanta  &  W.  P.  R.  Co. 

{Supreme  Court  of  Georgia,  April  /,  1898.^ 

Injury  to  Employee— Defective  Track— Chargeable  with  Notice- 
Assumption  of  Risk.* — Relatively  ta  an  employee  of  a  railroad  coin- 
pany.  who,  in  the  performance  of  his  reg'ular  daily  work  for  the 
company,  had  walked  over  or  near  a  defective  place  in  the  track 
hundreds  of  times  during  a  considerable  period,  and  who  had  thus 
become  fairly  chargeable  with  a  knowledge  of  the  existence  of  tbe 
defect,  it  was  not,  on  the  company's  part,  aa  act  of  negligence  to 
allow  the  same  to  remain  unrepaired. 

Same— Negligence— Question  for  Jury. — If,  because  of  such  de- 
fect, the  employee  fell,  and  was  run  over  and  injured  by  a  locomo- 
tive, it  would  be  a  question  for  determination  by  a  jnry — taking 
into  consideration  the  nature  of  the  defect,  its  location,  the  employ- 
ee's movements  with  reference  thereto,  and  all  the  attendant  fact* 
and  circu  umsta nee H— whether  or  not  the  fall  was  dae  to  the  negli- 
gence of  the  employee,  or  was  merely  the  result  of  misfortune  or 
accident.'  In  determining  this  question,  the  jury  should  also 
inquire  whether  or  not  the  employee,  in  the  line  of  his  duty,  shonU 
have  come  in  contact  with  the  defect  at  all. 

Same.— Under  the  evidence  in  the  present  case,  the  defective  con- 
dition of  the  frog  wns  not  imputable  to  the  defendant,  as  an  act  of 
negligence.  As,  however,  there  was  testimony  warranting  a  find- 
ing that  the  engineer  was  negligent  in  failing  to  stop  the  locomo- 
tive after  the  plaintiff  had  fallen,  and  as  the  fall   undoubtedly  con. 
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tributed  to  the  injury  the  plaintiff  received,  the  case  should  have 
be«n  submitted  to  the  jury,  in  order  that  they  mig-ht' paas  on  all 
questions  of  negligrence,  both  as  to  the  plaintiff  and  the  defendant, 
arisinj;  upon  the  facte  proved.  It  was  therefore  erroueouB  to  grraut 
a  nonsuit. 

(Syllabus  by  the  Court.) 

Error     by     plaintiff  ■   from    Atlanta    city     court. 
Reversed. 

Glcmi  (f-  Rotintrcc.   for  plaintiff  in  error. 

Dorscy,  Breivster  iSr  J-Ioiiell,  for  defendant  in  error. 

Little,  J.  1.  The  plaintiff  based  bis  right  to  re- 
cover in  the  present  action  on  two  distinct  allegations 
of  nepligence  on  the  part  of  the  defendant  railroad  com- 
pany, which  will  be  separately  considered  unKaut 
in  the  order  in  which  they  are  made. 
The  plaintiff  first  alleged  that,  as  an  employee 
of  the  defendant,  it  was  his  duty,  among  other 
things,  to  take  engines  attached  to  trains  coming 
in  and  going  out  on  trips  to  and  from  the  car 
shed  in  the  city  of  Atlanta,  and  at  crossings  between 
the  car  shed  and  shops,  and  it  was  also  his  duty  to 
alight  from  the  engine,  and  walk  a  few  paces  In  ad- 
vance of  it,  to  clear  the  crossings  of  people,  and  to  warn 
passers-by  to  get  out  of  the  way  of  the  approaching  train. 
It  is  alleged  that,  on  the  occasion  when  the  injury  now 
sued  for  was  inflicted  upon  him,  he,  while  acting  in 
the  line  of  his  duty,  alighted  from  an  engine  at  Mitch- 
ell street  crossing  in  the  city  of  Atlanta,  and  walked 
on  the  right  side  of  the  track,  and  in  advance  of  the 
engine  six  or  eight  feet,  and  while  walking  and  look- 
ing straight  ahead,  warning  passers-by  to  get  out  of  the 
way  of  the  approaching  engine,  and  while  in  the  per- 
formance of  his  duty,  flagging  said  train  over  the 
street  crossing,  his  feet  struck  against  a  frog  which 
projected  IJ^  inches  above  the  main  line  of  track,  so 
that  he  stumbled  and  fell,  and  while  trying  to  catch 
and  keep  from  falling  the  pilot  of  the  advancing  engine 
caught  his  left  l«g,  on  the  right  side  of  the  engine,  and 
threw  him  over,  lengthwise,  on  the  pilot,  and  he  was 
jerked  to  the  ground,  and  both  feet  fell  under  the  pilot. 
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Plaintiff  manag'ed  to  g-et  one  of  his  feet  out  from  under 
the  pilot,  but  the  wheel  caug-ht  and  rolled  over  his 
left  leg,  cutting- his  foot  off ,  and  otherwise  injuring-  him 
as  set  out  in  the  petition.  It  was  alleg'ed  that  this  in- 
jury was  caused  by  the  negliffence  of  the  defendant 
in  having  and  allowinff  the  frog  over  which  plain- 
tiff  stumbled  to  project  above  the  main  track  as 
above  stated.  On  the  trial  the  plaintiff  testified, 
among  other  thiuEfs,  that  the  frog  over  which  he 
stumbled,  aud  which  projected  above  the  main 
track,  should  have  been  on  a  level  with  the  latter. 
He  further  testified  that  he  had  been  workiugf  in  the 
yards,  of  which  this  crossing-  formed  a  part,  eig-bt  or 
nine  years  in  different  ways ;  that  he  had  passed 
over  Mitchell  street  crossing- two  or  three  times  a  day 
every  day  for  a  period  of  nearly  two  years,  and  over 
this  identical  frog;  that  he  used  that  switch  and  frog 
every  time  he  came  out  with  the  eng-ine, — two  or  three 
times  a  day  ;  that  the  frog  belonged  to  the  track  the 
switch  was  on,  and  over  which  the  engine  plaintiff  was 
accustomed  to  precede  across  the  street  had  to  pass. 
Assuming  that  the  grounds  of  trackway  over  which 
the  plaintiff,  in  the  discharge  of  his  duties,  had  to  pass, 
were  defective  in  the  respect  indicated,  the  question  to 
be  determined  is  whether  the  railway  company,  in  al- 
lowing the  grounds  or  trackway  to  remain  in  such  de- 
fective or  dangerous  condition,  was  chargeable  with 
negligence,  by  reason  thereof,  relatively  to  the  plain- 
tiff. We  recognize  the  rule  that  the  employer  is  bound 
to  exercise  orjdiuary  care  in  furnishing  its  employees 
reasonably  safe  machinery  and  appliances  with  which 
to  work;  that  he  is  also  bound  to  exercise  ordinary  care 
to  provide  a  reasonably  safe  working  place,  and  that  this 
rule  applies  to  switch  yards,  or  yards  where  trains  are 
made  up;  and  that  employees  whose  duties  require  them 
to  perform  service  in  the  yards  of  the  company  are  en- 
titled to  the  protection  afforded  by  the  rule  ;  and  we 
come  at  once  to  consider  whether,  under  the  facts  of 
this  case,  the  plaintiff  was  entitled  to  recover  for  the  in- 
jury sustained  by  reason  of  the  alleged  negligence  of  the 
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defendant  in  failingf  to  remedy  tbe  defective  or  danger- 
ous condition  of  the  track  over  which  the  plaintiff  was 
required  to  pass  in  the  discharge  of  his  duties,  accord- 
ing to  the  allegations  of  the  petition.  As  a  limitation 
upon  the  right  of  an  employee  to  recover,  for  injuries 
resulting  from  defective  machinery,  appliances,  or 
working  grounds  or  places,  it  is  well  settled  that  no 
recovery  can  be  had  for  defects  of  which  such  employee 
has  knowledge,  and  that  he  must  exercise  ordinary  care 
and  caution  to  detecting  such  defects  :  and  hence  the 
establishment  of  the  rule  that  the  servant  not  only  as- 
sumes.all  risks  ordinarily  incident  to  the  business  in 
which  he  is  engaged,  but  also  all  other  open  and 
visible  risks,  whether  usually  incident  to  the  busi- 
ness or  not.  The  servant  is  bound  to  see  patent 
and  cbjfious  defects  in  appliances  furnished  him,  and 
dangerous  conditions  of  the  premises  upon  which  he  is 
to  work,  which  are  open  and  visible.  He  must  himself 
assume  the  risks  and  hazards  which  are  open  to  observa- 
tion, and  is  bound,  to  a  certain  extent,  at  least,  to  exer- 
cise his  own  skill  and  judgment  in  discovering  defects 
not  concealed, and  in  preventing  injuries  which  may  arise 
therefrom.  He  cannot  blindly  rely  upon  the  care  and 
skill  of  his  master.  The  servant  is  presumed  to  know 
of  defects  which  are  obvious,  and  is  chargeable  with 
knowledge  of  such  defects,  and  this  knowledgemay  be 
inferred  from  evidence  of  his  familiarity  with  the  work- 
ing place  or  grounds  upon  which  he  is  required  to 
work.  In  the  present  case  the  defect  of  which  the 
plaintiff  complains  was  one  which  would  have  been  ap- 
parent to  him  upon  casual  inspection  ;  his  opportuni- 
ties for  knowing  tbe  dangers  which  the  existence  of 
this  defect  created,  as  incident  to  his  service,  were 
better  than  those  of  the  defendant,  by  reason  of  his  con- 
stantly passing  over  the  alleged  defective  frog,  and  his 
general  familiarity  with  the  yard  ;  and  we  are  of  the 
opinion  that,  relatively  to  the  plaintiff,  it  was  not  on 
the  defendant's  part,  an  act  of  negligence  to  allow  the 
defective  frog  to  remain  unrepaired. 

2,  As-  we  have  said,  the  servant  is  under  a  duty  to 
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be  reasonably  observant  pf  the  machinery  he  operates, 
and  to  exercise  reasonable  care  in  examining:  his  foot- 
ings and  surroutiding's  in  and  about  the  prem- 
ilqM-DShliiTi  '^^s  upon  which  he  is  to  work,  and  otherwise 
IwjVliii'K?^  to  use  ordinary  care  to  avoid  injuries  to 
""-'■•■p-  himself.  Whether,  whereaa  employee,  after 
havinsr  knowledg;e  of  defects  in  machinery, 
or  those  which  may  exist  on  the  premises,  or  being" 
chargeable  with  such  knowledge,  continues  to  work 
with  or  upon  the  same,  without  reporting  such  defects 
to  the  master,  or  making*  any  effort  to  repair  the  same, 
or  otherwise  seeking  to  shield  himself  from  dangers 
attendant  upon  the  existence  of  such  defects,  is  guilty 
of  negligence,  is  a  question  to  be  determined  by  the 
inquiry  whether  a  person  of  ordinary  prudence  would 
have  believed  the  defects  dangerous  to,  or  increased 
the  risks  of,  the  service  in  which  he  was  engaged.  If 
such  a  defect,  in  its  relation  to  the  service  being  per- 
formed, is  not  of  such  a  character  as  to  produce  harm- 
ful results,  which  might  by  reasonable  and  careful 
foresight  have  been  anticipated,  no  negligence  can  be 
attributed  to  the  servant.  If  the  injury  resulting  from 
such  defect  was  of  an  unusual  character,  against  which 
ordinary  care  and  prudence  on  the  part  of  the  servant 
could  not  have  protected  him,  such  injury,  with  respect 
to  the  servant,  would  be  a  mere  casualty  or  accident. 
Whether  in  the  present  case  the  plaintiff  was  charg'e- 
able  with  negligence  in  pursuing  his  duties  while  the 
alleged  defect  existed  in  the  yards  over  which  he  had 
to  pass,  without  discovering  and  reporting  the  same  to 
the  defendant,  or  otherwise  taking  precautions  to  shield 
himself  from  any  dangers  incident  thereto,  is  a  question 
of  fact,  which  the  jury,  after  taking  into  consideration 
the  nature  of  the  defect,  its  location,  the  plaintiff'smove- 
ments  with  reference  fiereto,  his  familiarity  with  the 
premises,  and  all  the  attendant  facts  and  circumstances; 
must  determine.  It  was  contended  by  the  defendant 
in  error,  that.assuming  that  the  frog  was  defective,  the 
plaintiff  would  not  be  entitled  to  recover,  because,  as 
insisted   by  the  defendant,   he  o;cupi:d    voluntarily  a 
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place  of  danger  in  performia^  liisduties,wheii  he  could 
have  occupied  a  place  of  safety,  where  the  duties  could 
have  been  as  well  discharg'ed.  This  contention  is 
predicated  upon  the  testimony  of  the  plaintiff  himself 
that  the  frog-  over  which  he  stumbled  was  probably 
less  than  a  foot  from  the  right-hand  rail  of  the  track 
on  which  the  engine  he  piloted  was  moving,  and  the 
further  testimony  of  the  plaintiff  that,  if  he  had  walked 
two  feet  to  the  right  of  the  rail  on  the  right  side,  he 
would  have  escaped  the  frog  and  the  ends  of  the  cross- 
ties,  and  any  part  of  the  engine,  had  he  stopped  sud- 
denly; the  plaintiff  testifying  that  the  engine,  in  passing 
over  the  track  opposite  the  frog,  would  extend  out 
over  the  latter  about  two  feet.  It  was  contended  that, 
by  occupying  a  position  of  at  least  two  feet  to  the 
right  of  the  track,  the  plaintiff  could  have  discharged 
his  duties  equally  as  well,  and  at  the  same  time  been 
out  of  all  danger.  The  principle  is  well  established 
that  if  a  servant  voluntarily,  and  with  no  emergency 
upon  him,  select  .^  dangerous  way  to  perform  a  duty, 
when  there  is  a  safe  way,  knowing  the  way  thus  selected 
to  be  dangerous,  or  if  the  danger  is  apparent  or  obvious, 
then  he  assumes  the  risk,  and  would  be  guilty  of  con- 
tributory negligence.  The  mere  fact  that  the  party  was 
injured  because  of  the  way  selected,  when,  if  he  had  se- 
lected the  other  way,  the  injury  would  have  been  avoided, 
alone,  does  not  fix  upon  him  contributory  negligence. 
The  result  is  not  the  true  test.  Under  the 
facts  of  the  present  case,  it  was  a  questioD_.5lIrti7irw'5«"' 
for  the  jury  whether  there  was  a  safer  way 
to  discharge  the  duty  than  that  selected  by  the  plain- 
tiff, and  whether  the  way  actually  selected  by  the 
plaintiff  was  one  which,  to  a  person  exercising  ordinary 
care  and  prudence  in  the  discharge  of  duty,  would 
have  been  obviously  more  dangerous.  It  was  incumb- 
ent on  the  plaintiff  to  exercise  ordinary  care  while 
engaged  in  the  line  of  his  duty,  and  whether  such  care 
was  exercised  by  him  in  selecting  the  position  rela- 
tively to  the  .track  and  moving  engine  which  he  did 
adopt  for  the  performance  of  the  duty  imposed  upon 
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him  is  a  question  which  should  be  settled  by  the  jury. 
3.  Holding  as    we   do  that  the   defective  condttioa 
of    the    frog'   was    not    imputable    to    the   defendant 
j^^  as   an    act    of  neg-ligence,    we    now   come 

to  consider  the  second  count  of  oeg-li- 
gence  upon  which  the  plaintiff  relied  for  a  recovery, 
which  is,  in  substance,  that  at  the  time  the  injury 
was  inflicted  the  engine  was  running  at  a  speed 
of  not  more  than  a  mile  or  a  mile  and  a  half  per  hour. 
and  could  easily  have  been  stopped  by  the  engineer 
after  plaintiff  fell,  and  before  the  engine  reached  him, 
but  that  the  engineer  made  no  effort  to  stop  the  engine, 
and  at  the  time  plaintiff  fell  was  looking  back  behind 
him,  towards  the  rear  of  his  engine  or  train,  and  did 
not  see  that  plaintiff  had  fallen  until  the  engine  had 
knocked  him  down,  and  attention  was  then  called  to 
the  position  of  the  plaintiff  by  some  passer-by  shout- 
ing to  the  engineer,  calling  his  attention  to  the  fact. 
On  this  point  there  was  testimony  that  the  plaintiff 
fell  on  the  right  side  of  the  engine  ;  that  the  engineer 
was  situated  in  the  right  side  of  the  cab  of  the  engine, 
and  that  there  was  nothing  to  obstruct  his  view  of  the 
plaintiff  at  the  tinle  of  the  fall  ;  that  plaintiff  cried  out 
as  soon  as  he  was  caught  by  the  pilot  of  the  engine ; 
that  the  engine  was  moving  very  slowly, — ^not  more 
than  one  or  two  miles  an  hour  ;  that  it  could  have  been 
stopped  within  a  distance  of  12  inches  by  the  applica- 
tion of  the  brakes  ;  that  after  he  fell  a  bystander  ran 
a  distance  of  24  feet,  and  succeeded  in  pulling  one  of 
his  feet  out,  but  that  the  other  was  caught  by  the 
front  wheel  of  the  engine  and  cut  off  ;  that  the  wheel 
passed  over  his  foot  or  leg  at  a  point  about  10  or  11 
feet  distant  from  the  frog  over  which  he  stumbled. 
Another  witness  testified  that  after  plaintiff  cried  to 
the  engineer  the  latter  put  on  air  brakes  and  threw  up 
his  hands  ;  that  witness  thought  plaintiff  had  been  run 
over  when  this  was  done,  because  the  engine  stopped 
immediately.  If  it  be  true  that  the  engineer  was 
negligent  in  failing  to  be  on  the  lookout  for  the  plain- 
tiff, and  in  failing  to  stop  the  engine  in  time  to  prevent 
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the  injury, — which  is  a  question  of  fact  to  be  deter- 
mined by  the  jury, — it  becomes  material  to  inquire 
whether  the  plaintiff  was  himself  chargeable  with  any 
"egligrence  which  contributed  to  the  injury  sustained 
by  him.  If  he  was,  he  would  not  be  entitled  to  recover, 
thoug-h  it  mig'ht  appear  that  the  engineer,  in  the  exer- 
cise of  ordinary  care,  might  have  discovered  the  plain- 
tiff's perilous  position  in  time  to  have  averted  the  in- 
jury. With  reference  to  injuries  inflicted  by  railroad 
companies,  it  is  provided  by  section  2323  of  the  Civil 
Code  that  "if  the  person  injured  is  himself  an  employee 
of  the  company,  and  the  damage  was  caused  by  another 
employee,  and  without  fault  or  negligence  on  the  part 
of  the  person  injured,  his  employment  by  the  company 
shall  be  no  bar  to  the  recovery."  Under  this  provis- 
ion of  the  Code,  it  has  been  ruled  that  the  doctrine  of 
contributory  negligence  does  not  apply  to  the  case  of 
an  injury  sustained  by  an  employee,  so  as  to  permit 
him  to  recover,  and  diminish  the  amount  of  the  recov- 
ery in  proportion  to  the  fault  attributable  to  him,  but 
that  in  order  to  recover  the  employee  must  himself  be 
free  from  fault,  and,  if  the  injury  is  sustained  by  him 
in  consequence  of  any  fault  or  negligence  on  his  part, 
he  cannot  recover.  Railroad  Co.  v.  Maloy,  77  Ga.  237. 
2  S.  E.  941.  In  construing  the  words  "without  fault," 
as  employed  in  the  Code  section  referred  to,  this  court, 
in  the  case  of  Railroad  Co.  v.  Lanier.  83  Ga.  587,  10  S. 
E.  279,  held  their  meaning  to  be  that  "the  party  suing 
must  not  have  done  anything  to  contribute  to  his  injury, 
or  must  have  done  everything  to  prevent  the  conse- 
quences of  the  company's  negligence."  In  the  case 
of  Railway  Co.  v.  Barber,  71  Ga.  644,  it  was  held  that 
in  order  for  a  railroad  employee  to  recover  from  the 
company  for  a  physical  injury  to  him,  done  in  the  busi- 
ness in  which  he  was  engaged,  he  must  be  blameless 
about  the  business  which  caused  the  injury.  While 
it  is  well  settled  that,  if  the  negligence  or  carelessness 
of  the  employee  does  not  contribute  to  the  injury  (as, 
for  instance,  where  he  is  at  fault  about  something 
wholly  disconnected  with   the  transaction,  or  was  at 
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the  time  at  fault  about  a  matter  that  had  nothiog*  to  do 
with  the  catastrophe),  a  recovery  on  the  part  of  the 
employee  will  not  be  debarred  thereby  (Railroad  Co.  t. 
Mitchell,  63  Ga.  173;  Railway  Co.  v.  Barber.  71  Ga. 
644,  stipra).  yet  it  is  equally  as  well  settled  that  if  the 
employee,  immediately  or  remotely,  directly  or  indi- 
rectly, caused  the  injury,  or  any  part  of  it,  or  contribu- 
ted to  it  at  all,  he  is  not  entitled  to  recover  (Prather  f. 
Railroad  Co.,  80  Ga.  427,  9  S.  E.  530).  And  in  the 
case  of  Railroad  Co.  i>.  Hicks,  95  Ga.  301,  22  S.  E. 
613,  it  was  ruled  that  "neglig"ence  of  the  plaintiff  [an 
employee],  however  slight,  which  contributes  in  an 
appreciable  degree  to  the  cause  of  the  injury,  defeats 
a  recovery."  In  view  of  these  authorities,  if  it  should 
be  determined  that,  under  the  rules  laid  down  in  the 
second  paragraph  of  this  opinion,  the  plaintiff  was 
negligent  in  pursuing  his  line  of  duty,  either  because 
of  the  defective  condition  of  the  frog,  or  in  selecting 
the  particular  way  of  footing  adopted  by  him  in  the 
discharge  of  the  duty  (that  is  to  say,  if  the  jury  should 
determine  that  there  was  a  safe  way  which  should  have 
been  apparent  to  the  employee,  in  which  he  could  have 
discharged  the  duty,  and  that  the  way  selected  by  him 
was  dangerous,  and  that  the  danger  was,  or  ought  to 
have  been,  apparent  to  him),  then  we  think  the  plain- 
tiff, notwithstanding  the  engineer  may  have  been  neg- 
■  ligent,  would  not  be  entitled  to  recover,  because, 
under  the  facts  of  the  case  as  they  appear  in  the  record, 
no  other  conclusion  can  be  reached,  except  that  the 
fall  contributed  proximately  to  the  injury.  The  fall 
was  concurrent,  simultaneous,  and  connected  with  the 
alleged  act  of  negligence  on  the  part  of  the  engineer. 
It  was  so  far  an  efficient  cause  of  the  injury  that  with- 
out it  the  injury  would  not  have  happened.  If  the 
employee  was  not  negligent  iu  either  of  the  respects 
pointed  out  in  this  opinion,  but  it  should  be  determined 
by  the  jury  that  the  fall  was  a  mere  accident,  and  it 
should  further  appear  that  the  engineer  was  negligent 
in  failing  to  stop  the  engine  in  time  to  prevent  the 
injury  after  the  fall  occurred,  then  the  defendant  would 
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be  liable.  We  think  the  court  committed  error  in  grant- 
ing-a  nonsuit,  as,  under  the  view  here  expressed,  the 
case  should  have  been  submitted  to  the  jury,  in  order 
that  they  mig-ht  pass  on  all  questions  of  neg'Ug'ence, 
both  as  to  the  plaintiff  and  the  defendant,  arising  upon 
the  facts  proved.  Judgment  reversed  All  the  justices 
concurring,    except  CoBB,  J.,  absent  for   providential 


Valley  Ry.  Co. 


{.Circuit  Court  of  Appeals,  Sixth  Circait,  Aprils,  iSgS.\ 

Injury  to  Employee— Defective  Roadbed— Evidence.— In  an  action 
by  an  employee  against  the  railroad  for  injnries  resulting-  from 
defendant's  alleg-ed  nef^lig-cnce  in  failing  to  properly  plank  between 
its  rails  where  they  crossed  the  side  walk  of  a  public  street,  it  was 
not  reversible  error  to  admit  evidence  of  the  condition  upon  which 
the  company  had  acquired  its  street  rights,  it  having  been  a  question 
for  the  jury  to  say  whether  the  space  in  which  plaintiff's  foot  was 
caught  was  a  dangerous  defect  in  the  roadbed. 

Same— Question  for  Jury,— It  would  have  been  error  to  assume 
that  such  space  was  one  of  original  construction,  or  was  of  the  same 
character  as  the  spaces  in  all  (fther  planks  between  curved  rails,  the 
evidence  on  such  point  having  been  conflicting. 

Same — Same. — Though  such  space  had  exists)  for  not  less  than  two 
mooths,  and  plaintiff  had,  dnring  that  time  been  constantly  em- 
ployed in  the  yard,  it  cannot  be  said  as  a  matter  of  law  that  he  waa 
chargeable  with  notice  of  it,  the  yard  being  about  a  mile  in  length, 
and  containing  22  track*. 

Same— Same— Obvious  Defects — The  evidence  as  to  whether  the 
eiisteoce  of  such  daagcrous  space  was  so  obvious  as  to  render 
plaintiff  chargeable  with  notice  thereof  having  been  conflicting, 
the  question  was  properly  submitted  to  the  jury. 

Same— Assumption   of  Risks. •—Before   a  court   is   authorized  to 

R resume,  as  matter  of  law,  that  an  employee  accepts  the  dangers 
icident  to  a  defective  roadbed,  it  must  appear  that  he  accepted 
employment  with  actual  knowledge  ofthe  defect  and  its  dangers,  or 
that  he  continued  in  the  service  after  he  knew,  or  was  chargeable 
with  notice  of  the  danger. 

mtc,  and  extensive  note 
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Error  by  defendant  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Northern 
District  of  Ohio,     Afflrmed. 

This  is  an  action  of  tort  for  personal  injuries  sus- 
tained by  the  defendant  in  error  while  in  the  employ- 
ment of  the  plaintiffs  in  error  as  receivers  for  the  Valley 
'  Railway  Company.     At  the  trial  it  appeared 

that  the  defendant  in  error,  William  J. 
Keegfan,  was  a  brakeman,  and  as  such  wasa  member  of 
a  switching  crew  employed  in  the  yard  of  the  railway 
company  at  Cleveland,  Ohio.  While  enpag-ed  in  making 
a  coupling",  his  foot  was  caught  in  a  hole  between  the 
rails,  and  before  he  could  extricate  himself  he  was 
knocked  down  and  run  over,  Keeg'an  had  been  em- 
ployed in  the  yard  of  the  railway  company  in  different 
capacities  for  several  years  before  this  injury.  The 
yard  of  the  company  was  very  extensive,  haviag"  a 
lenjfth  of  about  six  miles,  and  was  occupied  by  several 
hundred  tracks,  including*  spurs,  switches,  and  dock 
tracks.  For  some  two  months  prior  to  this  accident 
he  had  been  a  brakeman  for  a  switching"  crew  employed 
at  a  particular  part  of  the  general  yard,  called  the  "Is- 
land yard,"  though  this  also  was  quite  extensive  and 
contained  about  22  tracks,  great  and  small.  Two  of 
the  principal  of  these  "Island  Yard"  tracks  occupied 
portions  of  a  public  street  called  "West  River  Street." 
The  injury  to  Keegan  occurred  where  these  tracks 
crossed  the  sidewalk  of  the  street.  At  this  crossing, 
and  in  the  street,  the  tracks  were  planked  between 
the  rails.  Just  at  the  outer  side  of  the  sidewalk  there 
was  a  space  between  this  planking  and  the  rail  of  be- 
tween three  and  three-quarter  and  four  inches  in  width 
at  its  widest  part  and  a  depth  of  seven  inches.  Keegan's 
business  was  to  make  all  couplings  which  fell  to  his 
crew.  He  was  at  this  time  engaged  in  coupling  a  sta- 
tionary car  which  stood  just  at  the  edge  of  the  sidewalk 
to  some  cars  which  had  been  started  by  gravity  to- 
wards the.  standing  car,  and  were  approaching  at  a 
speed  of  about  two  miles  per  hour.  The  evidence 
tended  to  show  that  there  was  a  link  and  pin  ia  each  of 
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these  opposing  drawheads.  Finding'  the  pin  fast  in 
the  stationary  car,  he  walked  towards  the  moving*  car, 
removed  the  link  and  set  the  pin,  and  then  undertook 
to  step  out  from  between  the  cars,  intending'  to 
Cuide  the  link  of  the  stationary  car  from  the  outside. 
As  be  stepped  to  one  side,  his  foot  was  caught  in  the 
space  between  the  planking-  and  rail  so  tightly  that 
with  his  utmost  exertion  he  could  not  remove  it  be- 
fore   it  was  run  over  and  crushed. 

At  the  conclusion  of  all  the  evidence  the  plaintiffs  in 
«rror  requested  the  court  to  instruct  the  jury  to  find 
for  the  defendant.  This  was  refused.  They  also  pre- 
ferred a  number  of  other  requests.  Among'  them  were 
two  numbered  10  and  11,  which  were  refused.  These 
requests  involved  the  principal  question  upon  which 
the  case  must  turn,  and  are  as  follows  : 

"(10)  Defendants  further  request  the  court  to  instruct 
the  jury  that  if  they  shall  find  that  the  plaintiff  was 
employed  as  brakeman  by  the  defendants,  and  as  such 
brakeman  charged  with  the  dut5'  of  coupling  and  un- 
coupling cars  at  the  time  he  was  injured;  that  he  had 
been  engaged  in  service  of  the  defendants  and  the  Val- 
ley Railway  Company,  in  the  yards  of  said  company  in 
the  city  of  Cleveland,  as  brakeman  or  conductor,  for 
three  years  prior  to  the  accident,  and  in  the  yard  where 
the  accident  happened  for  two  months  immediately 
preceding  said  accident ;  that  during  said  two  months 
the  space  between  the  planking  and  the  rails  in  said 
yard  was  not  blocked ;  that  the  planking  of  which  the 
plaintiff  complains  was,  during  said  time,  in  the  same 
condition  and  position  as  at  the  time  of  the  injury  ;  that 
during  said  two  months  the  plaintiff  frequently  passed 
over  and  along  the  place  where  he  was  injured  ;  that 
the  condition  and  position  of  the  planking  was  plainly 
visible,  and  the  space  between  it  and  the  rail  in  plain 
sight, — he  will  be  conclusively  presumed  to  have  had 
knowledge  of  the  condition  of  said  track  and  planking, 
and  must  be  held  to  have  assumed  the  dangers  and 
risks  incident  to  the  use  thereof. 

"(11)  Defendants  further  request  the  court  to  instruct 
the   jury  that  the  plaintiff  assumed  all  the  risks  and 
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dangers  incident  to  the  business  af  the  defendants 
which  were  obvious  and  apparent,  or  of  which  he  was 
advised,  or  of  which  in  the  exercise  of  ordinary  care  on 
his  pirt  he  might  have  known,  and  if  the  plaintiff  con- 
tinued io  the  employment  of  the  defendant  with  the 
knowledge  or  with  the  reasonable  opportunity  of 
knowing  that  the  defendants  had  not  blocked  the  space 
between  the  planking  and  the  rails,  and  that  the  plank 
in  question  was  from  three  and  one-hMf  to  four  inches 
removed  from  the  rail  next  adjacent  "thereto,  and  that  it 
was  warped,  rotten,  or  out  of  repair,  he  assumed  the 
risks  attendant  upon  the  use  of  such  planking  and 
track,   and  cannot  recover  in  this  action." 

There  was  a  jury,  who  found  a  verdict  for  Keegan, 
and  the  receivers  have  sued  out  this  writ  of  error  from 
the  judfirment  thereon, 

Kline,  Carr,  Tolles  d-  Goff,  for  plaintiffs  in  error. 
Meyer  &  Mooney^  for  defendant  in  error. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
Severens,  District  Judge. 

Lurton.  Circuit  Judge,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court. 

While  there  is  no  general  duty  to  plank  between  the 
rails,  yet  this  railway  company  accepted  its  street 
rights  on  condition  that  it  would  plank  between  its 
rails  those  portions  of  the  public  streets  used 
i"l«y  tj BBjjitTM  by  it.  Thisduty  was  undoubtedly  imposed 
w-Eiw.i«.  for  the  benefit  of  the  public,  who  had  an 
equal  right  to  the  use  of  the  street. 
Nevertheless,  if  the  railway  company  undertook  to 
plank  between  the  rails,  it  was  under  a  duty  to  so 
put  down  the  plank,  and  so  maintain  them  when  down, 
as  that  they  should  be  reasonably  safe  to  its  employees 
who  might  be  required  to  work  thereon.  This  action 
is  not  for  a  failure  to  put  down  planking,  but  is  for 
original  negligence  in  construction  or  negligent  mainte- 
nance when  down.  The  company  may  have  been  un- 
der no  obligation  to  its  employees  by  reason  of  its  con- 
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tract  with  the  city  of  Cleveland  for  failing-  to  plank  as 
required  by  that  contract.  But  it  was  under  obligation, 
if  it  did  plank  between  its  rails  at  street  crossings,  to 
so  do  the  work  and  so  maintain  it  when  down  as  that  it 
should  be  reasonably  safe  to  its  employees  who  might 
be  required  to  pass  over  it  in  the  discharge  of  their 
duties,  provided  they  themselves  were  in  the  exercise 
of  due  care.  It  was  a  question  for  the  jury,  under  the 
facts  in  evidence,  to  say  whether  the  hole  in  which  the 
foot  of  defendant  in  error  was  caught  was  a  dangerous 
defect  in  the  roadbed,  Hannah  i'.  Railroad  Co.,  154- 
Mass.  529,  28  N.  E.  682.  It  was  not  reversible  error, 
therefore,  toadmit  evidence  o.'  the  condition  upon  which 
the  company  had  acquired  its  street  rights. 

Was  the  hole  iu  which  Keegan's  foot  was  caught 
such  an  obviously  dangerous  defect  in  the  roadbed  as 
that,  in  view  of  Keegan's  long  employment  in  this  yard, 
the  court  should  have  directed  a  verdict  against  him  or 
given  the  special  instructions  asked  by  plaintiff  in  error 
which  have  been  set  out  in  the  statement  of  the  case? 
The  learned  trial  judge  who  heard  all  of  the  evidence, 
and  who  has  had  much  experience  in  such  trials,  was 
not  satisfied  that  this  question  should  be  taken  from 
the  jury.  After  speaking  of  the  duty  of  the  railway 
company  towards  the  public  who  might  use  the  street 
occupied  or  crossed  by  the  company's  tracks,  he  in- 
structed the  jury  as  follows: 

"As  to  the  employees  of  the  defendant  company,  it 
did  owe  the  same  duty  as  to  the  public.  As  to  the  em- 
ployees, even  if  you  find  the  original  construction  was 
not  rea.sonably  safe,  or,  as  maintained  at  the  time  of  the 
accident,  if  you  find  it  was  not  reasonably  safe,  yet  if 
you  further  find  that  the  employee  knew  of  such  de- 
fective or  dangerous  condition,  or  if  you  find  the  con- 
dition was  obvious  and  patent,  and  could  have  been  seen 
by  the  employee  by  the  exercise  of  ordinary  care,  or 
that  the  employee,  by  the  exercise  of  ordinary  care, 
should  have  known  of  it,  and.  notwithstanding  such 
knowledge  or  opportunity  for  knowledge,  still  con- 
tinued in  the  service  of  the  defendant,  then  he  assumed 
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the  risk  of  an  accident  from  such  defective  condition, 
and  cannot  recover.  It  becomes,  therefore,  important 
for  you  to  determine  whether  or  not  this  was  such  an 
obvious  defect  as  the  plaintiff  ought  to  have  observed.  In 
determining  this  question.you  will  look  tohowpatentand 
open  it  was;  how  easily  it  could  be  seen;  what  opportuni- 
ties the  plaintiff  had  for  seeing  it ;  how  long  he  served 
in  the  yard  or  in  the  neighborhood  of  the  yard;  under 
what  circumstances  he  passed  over  the  place  ;  whether 
he  passed  over  and  around  and  about  this  crossing; 
when  he  bad  opportunities  for  observing  it;  or  when  he 
should  have  observed  it,  knowing  how  often  his  work 
would  bring  him  there;  or  whether  he  was  only  about 
it  when  in  the  performance  of  his  duty;  and  whether 
that  duty  was  of  such  a  character  as  to  m^ke  it  unlikely 
that  he  would  have  a  chance  to  notice  this  obvious  de- 
fect. All  these  are  facts  which  you  must  consider  in 
determining  whether  or  not  this  was  an  obvious  and 
patent  defect,  of  which  the  plaintiff  had  notice,  or  of 
which  be  ought  to  have  had  notice  by  the  exercise  of 
ordinary  care.  And  in  this  same  connection  you  will 
remember  that  it  is  claimed  that  the  proof  shows  that 
upon  all  the  curves  on  these  switches  in  and  about  this 
yard  the  defendant  laid  a  straight-edged  plank  near  the 
rail,  so  that,  while  the  ends  of  the  plank  were  from  two 
to  two  and  one-half  inches  from  the  inside  of  the  rail, 
the  center  of  the  plank  was  three  and  one-half  to  four 
inches  from  the  inside  of  the  rail.  This  is  an  impor- 
tant fact  for  you  to  consider  in  determining  whether  or 
not  the  plaintiff  knew  or  ought  to  have  known  of  this 
obvious  defect,  because  if  all  the  planks  were  laid  in 
that  way,  and  that  was  the  defendant's  standard  of 
construction,  then  there  is  all  the  more  reason  why  the 
plaintiff  ought  to  have  had  knowledge  of  that  fact. 
If  it  was  only  one  plank  that  was  laid  that  way,  he 
might  not  be  expected  to  observe  that  particular  place 
and  location;  but  if  all  the  planks  were  laid  that  way, 
and  he  knew  it,  then  there  was  the  more  reason  why 
he  should  have  known  of  this  particular  defect,  and 
have  been  on  his  guard.     If  you  find  from  the  proof 
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that  the  defendant  did  not  lay  tbis  plank  in  a  manner 
to  make  it  reasonably  safe  for  employees,  and  that  such 
defect  was  not  an  obvious  one,  and  the  plaintiff  did  not 
know  of  it,  or  by  the  exercise  of  ordinary  care  could 
not  have  known  of  it,  then  the  defendant  will  be  liable, 
and  you  should  find  a  verdict  for  the  plaintiff.  But 
even  if  you  find  that  the  plank  was  not  laid  so  as  to  be 
reasonably  safe,  but  yet  further  find  that  the  plaintiff 
knew  of  that  fact,  or  by  the  exercise  of  such  care  as  I 
have  described  ought  to  have  known  of  it,  and  notwith- 
standing' that  defect  continued  in  the  service  of  the  de- 
fendant, then  he  cannot  recover.  Or,  if  you  find  that 
the  defendant  did  not  lay  this  plank  so  as  to  make  it 
reasonably  safe,  and  yet  further  find  that  the  plaintiff 
in  coupling  said  car  did  not  exercise  the  care  that  a 
prudent  man  would  do  under  the  circumstances, — that 
is,  that  he  did  not  look  where  he  was  stepping, — and 
that  the  want  of  such  care  was  the  proximate  cause  of 
the  injury,  so  that  hetbereby  contributed  to  his  injury, 
then  the  plaintiff  cannot  recover." 

We  have  given  careful  attention  to  the  facts  which 
relate  to  this  branch  of  the  defense,  and  have  reached 
the  conclusion  that  there  was  no  error  in  refusing  to 
direct  a  verdict,  and  none  in  declining  the  instructions 
asked  as  to  the  obviousness  of  the  defect  in  the  roadbed 
which  was  the  occasion  of  Keegan's  hurt.  The  cir- 
cumstances were  such  as  to  make  the  question  one 
proper  for  the  jury,  and  the  charge  on  this  subject  was 
a  clear  and  full  exposition  of  the  law,  and  quite  as  favor- 
able as  the  plaintiff  in  error  was  entitled  to  have. 

The  argument  tn  favor  of  the  contention  that  the  hole 
m  which  Keegan's  foot  was  caught  was  an  obviously 
dangerous  defect  has  chiefly  been  rested  upon  the  claim 
that  it  was  not  an  unusual  or  isolated  space,  but  such  a 
one  as  existed  at  all  of  the  curves  in  the  yard,  and  was 
a  fault,  if  any,  in  original  construction,  due  to  the  plac- 
ing of  straight-edged  planking  between  curved  rails, 
causing  thereby  a  wider  space  between  the  plank  and 
the  rail  at  the  center  of  the  plank  than  at  its  ends.  Of 
course  if  such  spaces  existed  at  the  center  of  all  planks 
11  (M  s)  A  &  E  R  Cas— 33 
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laid  between  curved  rails  in  this  yard,  the  obviousness 
of  the  existence  of  such  spares,  and  their  dang'erous 
character  to  employees  compelled  to  pass  frequently 
over  tbem,  would  be  much  more  maintainable  than  if 
this  particular  hole  was  aa  unusual  and  an  isolated  in- 
stance. The  trial  judg'e  gave  attention  to  this  fact,  and 
instructed  the  jury  that,  if  all  plauks  at  curves  were 
laid  as  this  one  and  exhibited  same  width  of  space, 
there  would  be  much  greater  reason  for  charg'ing'  the 
plaintiff,  Keeg^an,  with  knowledgre  of  the  fact.  There 
was,  at  least,  a  conflict  of  evidence  as  to  the  origin  of  the 
space  into  which  Keegan  fell,  and  as  to  its  corespond- 

ence  in  character  with  other  spaces  due  to 
hr"!*^*^"     planking    between     curved     rails.      There 

was  no  witness  who  undertook  to  compare 
this  space  in  width  or  depth  with  other  spaces  in  the 
yard.  There  was  evidence  that  the  flange  of  the 
wheels  required  a  space  between  the  planks  and  the 
rail  of  2y^  inches,  and  that  the  spaces  thus  left  in  the 
yard  had  never  been  blocked.  The  evidence  as  to  the 
width  of  the  space  in  which  Keegan's  foot  was  caught 
was  conflicting.  Some  witnesses,  who  took  no  measure- 
ments, estimated  it  at  3  inches  in  width  at  the  place  of 
the  accident.  Others  who  did  measure  it,  in  one  way 
or  another,  stated  it  to  be  3J4  inches,  while  still  others 
found  it  3jB  and  4  inches.  There  was  no  measurement 
of  spaces  in  other  localities.  Several  servants  of  the 
company,  testifj'ing  for  it,  stated  that  they  had  not  no- 
ticed the  width  of  this  particular  space  until  after  Kee- 
gan was  hurt.  The  section  foreman,  in  charge  of  rfe- 
pairs  and  maintenance  of  track  and  roadbed  in  this 
yard,  and  the  witnesses  who  testified  that  all  planks 
at  curves  were  laid  straight-edged,  and  not  cut  to 
correspond  with  curvature  of  the  rail,  said  they  had 
not  known  the  width  of  this  space  until  they  examined 
it  after  the  accident.  Witnesses  for  the  defendant  in 
error  testified  that  this  plank  was  warped  ;  some  said 
it  had  "humped"  in  the  middle.  One  or  more  said  it 
was  decayed  and  loose,  the  spikes  having  pulled  out.  In 
this  conflicting  state  of  the  evidence,  it  would  have  been 
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error  to  assume  that  the  space  in  question  was  one  of 
original  construction,  or  was  of  the  same  character  as 
the  spaces  in  all  other  planks  between  curved  rails. 
The  jury  mipht  on  the  evidence  infer  that  this  was  a 
wider  space  than  usual,  even  at  other  curves,  and  was 
the  result  of  warping-  or  decay,  though  the  weight  of 
evidence  seems  to  be  that  the  plank  was  sound  and 
tightly  spiked. 

The  evidence  tended  to  show  that  this  daufjerous 
space  had  existed  for  not  less  than  two  months,  and 
that  durinfr  that  time  Keegan  had  been  constantly  em- 
ployed in  the  part  of  the  yard  called  the  "Island  Yard," 
and  that  his  duties  had  called  him  to  pass  i,',^_|„, 
over  alongside  of  this  defective  roadbed 
many  times  each  day  for  the  preceding  two  or  three 
months.  But  this  "Island  Yard"  was  about  a  mile  in 
-  length,  and  contained  22  tracks,  long  and  short,  though 
the  greater  part  of  his  work  was  done  on  the  defective 
roadbed.  Keegan's  duties  were  to  couple  forhiscrew. 
In  this  work  he  was  called  from  one  part  of  this  yard 
to  another.  He  rode  as  often  as  he  walked,  and  when 
on  the  ground  was  there  for  the  purpose  of  making 
a  coupling,  a  duty  which  required  active  work  and 
great  attention.  He  says  that  he  had  not  noticed  this 
space.  No  one  says  he  had.  The  circumstances  of 
his  employment  were  such  that  we  cannot  say  that  he 
was  inexcusably  ignorant  of  the  dangerous  character 
of  this  space. 

That  unblocked  spaces  existed  between  the  rails  and 
planked   portions  ot   the  track  was  something  so  long 
existing  and  so  general  in  this  yard  that  he  may  well 
be   held   to  have   notice  of  that  fact.     But  a 
space    of    2j4    inches  was   not    an    obvious     Jl^'*"*" 
danger.     It  was   not   a  danger  at  all.     A     mhu. 
space  of  3  inches  was  almost  equally  un- 
likely to  be  a  source  of  danger.     But  a  space  of  4  inches 
was  a  trap  into  which  most  feet  might  fall.     Whether 
this  space  was  wide  enough  to  be  obviously  dangerous 
to    persons  whose  occupation  required   them    to  fre- 
quently pass  it    would  depend    much    more    upon  the 
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closeness  witli  wbicb  it  was  observed  and  the  ac- 
curacy of  the  eye  in  estimating  its  width.  The  actual 
test  of  measurement  was  in  more  than  one  instance  a 
surprise  to  witnesses  who  estimated  its  width  by  the 
eye.  This  was  notably  the  case  with  John  White  and 
W.  W.  Plummer.  witnesses  for  the  plaintiff  in  error. 
Others,  notably  witnesses  for  the  defendant  in  error, 
had  from  mere  testimony  of  the  eye  reg^arded  it  as  a 
dangerous  space.  On  a  matter  so  easily  determined  as 
the  relative  heif^ht  of  the  planking  and  top  of  the 
rail,  there  was  a  wide  difference  of  statement.^  Wit- 
nesses on  both  sides  said  the  plank  at  the  point  where 
Keegan  was  hurt  was  from  one-half  to  one  inch  higher 
than  the  top  of  the  rail.  Others  for  the  plaintiffs  in 
error  said  it  was  about  an  inch  below  the  top  of  the 
rail.  As  the  rail  was  shown  to  be  four  inches  in  thick- 
ness, and  the  planking  not  over  three  inches,  and  both 
spiked  to  the  ties,  it  is  clear  that  either  these  witnesses 
were  bad  judges  of  such  slight  differences,  or  that  this 
particular  plank  had  "humped,"  and  was  warped,  as 
claimed  for  defendant  in  error.  The  circumstances 
clearly  make  a  case  in  which  the  evidence  is  so  in  con- 
flict upon  matters  of  fact  important  in  determining 
whether  the  existence  of  a  dangerous  space  was  so  ob- 
vious as  to  make  Keegam's  ignorance  inexcusable  as  t« 
require  its  submission  to  a  jury. 

The  case  of  Gleason   v.   Railroad   Co.,  159  Mass. 
68,    34    N.    G.    79,    has    many   features    in    commoa 

with  this  case,  and  therefore  has  beea 
IJJJrf'Kir'      much   relied    upon   by  plaintiffs  in   error. 

But  in  that  case  there  was  no  conflict 
as  to  the  facts  from  which  knowledge  was  to  be  pre- 
sumed. The  exception  assumed  the  existence  of  a  space 
of  three  and  one-half  inches  in  the  planking  of  a  track 
in  a  yard  over  a  waterway,  at  the  time  of  Gleason's 
employment.  This  space  wras  near  a  switch  which  was 
tended  by  Gleason  in  a  yard  only  500  feet  long  and 
40  feet  wide.  On  these  admitted  facts,  Gleason  was 
presumed  to  have  accepted  the  risk.  The  case  is 
possibly  an  extreme  one.     To  reverse   in   this  case 
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would  require  us  to  g"o  even  beyond  that  ruling^.  On 
this  record  wecould  not  justifiably  assume  the  existence 
of  this  hole  when  Kee^an  accepted  employment. 
Knowledge  of  the  existence  of  such  a  hole  in  the  road- 
way might  be  presumed  as  matter  of  law  from  employ- 
ment in  a  yard  500  feet  long-  and  40  feet  wide,  which 
would  be  unjustifiable  in  a  yard  a  mile  long  and  con- 
taining 22  tracks.  Neither  do  we  think  that  cases  are 
controlling  which  turn  upon  the  circumstances  under 
which  an  employee  will  be  held  to  have  accepted  the 
risk  from  unblocked  frogs  or  switches.  Questions  of 
this  kind  must  mainly  turn  upon  the  facts  of  a  particu- 
lar record.  Before  a  court  is  authorized  to  presume,  as 
matter  of  law,  that  an  employee  accepts  the  dangers 
incident  to  defective  machinery  or  roadbed,  it  must  ap- 
pear that  he  accepted  employment  with  actual  knowl- 
edge of  such  defect  and  its  dangers,  or  that  he  contin- 
ued in  the  service  after  he  acquired  knowledge,  or  by 
due  care  and  reasonable  attention  might  have  known  of 
the  danger.  To  justify  a  presumption  of  knowledge, 
the  defect  must  be  obvious  and  its  danger  equally  plain 
to  one  at  all-  attentive.  The  facts  here  do  not  make  a 
case  where  the  court  could  justifiably  say  that  Keegan's 
ignorance  of  the  dangerous  character  of  this  spaceiu  the 
roadbed  was  unjustifiable  in  law  and  his  acceptance  of 
the  risk  presumed. 

Other  matters  have  been  presented  by  the  assignment 
of  errors.  They  have  received  attention.  None  of 
them  are  well  taken.  The  judgment  must  be  affirmed. 


Judd's  Adm'x 


Chesapeake  &  O.  Ry.  Co. 

(Courl  of  Appeals  of  Kentucky,  Feb.  2,  tSgj.) 


•See  Bussey  v.  Charleston,  &  W.  C.  Ry.  Co.,  ante,  and  note. 
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killing-  of  an  employee  plaintiff  need  not  prove  decedent  was  not 
aware  of  defectain  machinery,  which  were  alleg^ed  to  have  been  the 
proximate  cause  of  the  accident,  nor  that  he  was  not  chargeable  with 
notice  of  them. 
Same — Question  for  Jury. — It  was  for  the  jury  to  determine  whether 
or  not  decedetit  was  aware  of  such  defects. 

PfiB  Curiam.  ■  The  case  of  Bog-enschutz  z:  Smith, 
reported  in  84  Ky.  330,  1  S.  W.  578,  was  an  action  by 
the  servant  against  the  master  to  recover  for  injuries 

received,  as  allefred,  by  the  neg-ligence  of 
^Si«wie*?.'lV"  ^^  master,  as  by  his  failure  to  furnish  safe 
Mt^-UHn     or  suitable  apparatus  or  machinery  for  the 

use  of  the  servant  in  the  dischargee  of  his 
duty,  or,  if  such  machinery  or  appliances  were  ever 
furnished,  that  they  had  beconie  defective.  The  ser- 
vant's right  to  recover  was  under  the  common  law, 
and  he  was  required  to  make  out  his  case  according  to 
the  rules  of  the  common  law.  The  case  at  bar  is  purely 
a  statutory  right,  not  existing  under  the  common  law  ; 
hence  the  case  in  84  Ky.  330,  1  S.  W.  578,  is  not  like 
the  case  under  coasideratioa,  and  the  decision  in  this 
case  is  not  in  conflict  with  the  one  relied  on  by  appellee, 
even  if  it  be  conceded  that  the  latter  case  announces 
the  rule  contended  for  by  appellee.  The  adoption  of 
the  rule  contended  for  by  appellee  would  practically 
nullify  the  statute,  for  it  would  be  impossible  to  prove 
that  the  decedent  was  nnt  aware  of  defects,  and  could 
not  have  known  thereof  by  the  exercise  of  ordinary 
diligence,  as,  at  any  rate,  such  proof  could  rarely,  if 
ever,  be  made.  There  is  nothing  in  the  statute  to  sus- 
tain the  conteation  of  appellee. 

The  question  as  to  whether  the  decedent 
hTtaJ'"""     knew   of  the   defective    machinery    was  a 

question  for  the  jury,  and  not  for  the  court. 
Petition  overruled. 
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McGhbS  et  al. 


Bbi:,l. 

(Court  of  Appeals  of  Kentucky.  Jan.  22, 1S97. ) 

Employees  Using  Appliances  When  Aware  of  Defects— Assumption 
of  Risk.* — Plaintiff,  a.  section  hand,  while  operating  a  hand-car 
under  the  orders  of  his  foreman,  nas  injured  by  a  fall  resulting  from 
the  breakag-e  of  the  lever  handle,  which  he  knew  was  made  of 
decayed  wood  and  was  afraid  to  use;  and  the  foreman  was  also  aware 
of  the  defect.  Held,  that  a  verdict  for  plaintiff  was  sustained  1>t 
the  evidence,  it  having-  been  the  duty  of  the  company  to  furnish  sa^ 
appliances  to  be  used  by  its  employees:  and  the  fact  that  plaintiff 
knew  of  the  defect  was  immaterial,  the  evidence  showing  that  he 
Imew  that  the  lever  handle  had  l>een  useid  in  the  same  conditton 
for  several  days  preceding  the  accident,  and  that  he  did  not  fully 
-appreciate  the  risk  of  using  it. 

Appeal  by  defendant  from  Fayette  county  circuit 
court.     Affirmed. 

Thornton  dc  Kerr,  for  appellants. 

Georg-e  Denny,  Jr.,  z.xiA  Nelms,  Tost  &  Pov:er,  for 
appellee. 

Lewis,  C.  J,  While  appellee,  employed  by  appel- 
lants as  section  band,  was,  in  obedience  to  the  order  of 
the  section  foreman,  operating-,  with  others, a  hand  car, 
the  handle  or  lever  broke,  and  he,  in  consequence 
thereof,  fell  backward  upon  the  railroad  track,  was 
run  over  by  the  car,  and  severely  injured.  He  alleges 
in  bis  petition,  and  proves  the  defective  condition  of 
the  lever  handle  was  known  to  the  foreman,  for  it  was 
made  by  his  direction,  by  one  of  the  hands,  of  timber 
that  was  in  the  language  of  the  witnesses,  "doted  and 
worm-eaten."  But,  even  if  it  had  not  been  actually 
known  to  him,  it  was  the  duty  of  the  foreman  to  ascer- 
tain and  know  that  the  handle  was  unfit,  and  the  use 

■See  Bnasey  v.  Charleston  &  W.  C.  Ry.  Co.,  ante,  and  note. 
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of  it  was  dangerous.  It  is  also  alleged  in  the  petition 
that  he  (appellee)  did  not  know  of  the  decayed  and  de- 
fective condition  of  the  handle.  The  lovver  court  dis- 
tinctly instructed  the  jury  that  if,  at  the  time  appellee 
was  working-  with  said  lever.he  knew.or  by  ordinary  ob- 
servation could  have  known,  it  was  decayed  or  weak.and 
by  reason  of  such  decay  or  weakness  was  likely  to  break 
in  using  it,  they  should  find  for  defendant  (appellant). 
Nevertheless,  appellee  himself  testified,  on  the  trial,  as 
a  witness,  that  the  "lever  handle  was  made  out  of  doty 
wood,  worm-eaten,  and  wasn't  any  good.  We  were  all 
afraid  of  it  from  the  start."  And  thus  arises  a  very 
serious  question  whether  the  verdict  of  the  jury  ought 
not  to  have  been  by  the  lower  court  set  aside  because 
flagrantly  against  the  evidence. 

The  recognized  rule  is  that  the  employer  is  bound 
to  furnish  the  servant  with  proper  and  safe  material 
and  implements  with  which  to  do  the  required  work; 
and  if  he  knows,  or  by  exercise  of  ordinary  care  and 
vigilance  could  have  known,  them  not  to  be  such,  and 
by  reason  of  negligence  in  that  respect  the  servant  is 
injured,  the  latter  is  entitled  to  recover  damages  there- 
for. But  when  the  employee  knows  all  about  the  ma- 
terial or  implements  furnished,  and,  being  fully  aware 
of  its  defective  and  unsafe  condition,  voluntarily  uses  it. 
and  thereby  sustains  an  injury,  he  is  without  remedy. 
An  obligation  rests  upon  the  employee  to  know  that 
he  has  sufficient  skill  to  know  and  to  exercise  ordinary  ' 
vigilance  to  ascertain  whether  material  or  implements 
furnished  by  the  employer  are  sound  and  safe.  But 
the  employee  is  not  required  to  use  any  vigilance  or  care 
in  inquiring  about  or  testing  the  suitableness  and  safety 
of  materials  and  implements  furnished,  but  has  the 
right,  and  it  is  his  duty,  to  look  to  and  depend  upon  the 
employer  in  that  respect;  and  it  is  only  when  being- 
full)'  aware  of  the  defective  and  unsafe  condition  of 
such  material,  he  voluntarily  uses  them,  that  he  Is 
without  remedy  for  an  injury  resulting  to  himself  there- 
from- The  time  appellee  was  ordered  by  the  foreman 
to  go  upon  the  hand  car  and  work  the  lever  was  after 
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the  close  of  the  day's  work,  and  the  place  was  about 
four  miles  from  where  they  all  rested  at  niffht.  The 
lever  handle  had  been  used  without  accident  to  any  of 
the  hands  for  several  days,  and  it  does  not  seem  to  us, 
therefore,  that  this  is  a  case  where  the  employee  was, 
in  the  meaning  of  the  rule,  fully  aware  of  the  defective 
and  unsafe  condition  of  the  material  or  implement,  or, 
appreciating  and  knowing  the  danger,  voluntarily  used 
it.  But  the  section  foreman  should  be  held  to  either 
have  actually  known,  or  have  used  ordinary  diligence 
to  know,  the  handle  that  he  furnished  and  ordered  ap- 
pellee to  useat  a  time  and  place  where  he  was  constrained 
to  do  so,  was  defective  and  unsafe.  As,  therefore,  the 
fact  testified  to  by  appellee  does  not.  in  our  opinion, 
deprive  appellee  of  his  remedy  for  the  injury  done, and 
he  showed  a  cause  of  action  in  all  other  respects,  the 
judgment  is  affirmed. 


Fordyce  ei  al. 


[Supreme  Court  of  Arkansas,  Marchs,  iSgS.) 

Injury  \a  Engineer— Defective  Appliances — Instructions. ^In  ao 
action  against  a  railroad  company  by  a  locomotive  engineer  for 
injuries  sostainecl  throug-h  the  alleged  negligrence  of  the  company 
in  furnishing  him  with  a  defective  engine,  it  was  reversible  error 
to  instruct  that  plaintiiT  was  not  required  (o  take  notice  of  latent 
defects,  it  having  been  previously  decided  on  appeal  that  the  defects 
complained  of  were  patent  defects. 

Same— Assumption  of  Risk.*— Patent  defects  in  an  engine  should 
be  discovered  by  the  engineer  before  startiug  on  a  trip;  and  if  he 
runs  it  in  such  condition  he  assumes  the  risks  incident  to  such  con- 
duct; and  the  fact  that  he  did  not  discover  such  defects  until  after 
he  had  started  on  the  trip  would  not  change  the  rule;  and  a  mislead- 
ing instruction  on  this  point  was  not  cured  by  other  correct  instruc- 
tions of  which  the  erroneous  instruction  was  the  basis. 


*See  Bussey  v.  Charleston  &  W.  C.  Ry.  Co.,  ante,  and  n- 
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Evidence—Opinions,— The  opinioas  of  witnesBeB  as  to  the  conduct 
of  a  prudent  man  under  certain  circumstances  were  uot  admissible. 

inspection  of  Engines— Due  Care^Question  for  Jury.— It  was  a 
question  for  the  jury  whether  or  not  plaintiff  should  have  discovered 
a  defect  in  the  pilot  before  starting  when  it  appeared  froni  the 
evidence  that  the  engine  was  standing  at  the  time  in  a  dcpreesion. 

Appeal  by  defendants  from  Jefferson  county  circuit 
court.     Rez'erscd  and  remanded. 

Sam  H.  West  and/.  M.  &  J.  G.  Taylor,  for  appel- 
lants. 

N.  T.  White,  H.  King-  Wliitc',^-aA  W.  T.  Wooldridge, 
for  appellee. 

Hughes,  J.  This  is  an  appeal  from  a  judgment  for 

appellee  in  the  sum  of  $5,000,  against  the  appellants. 

The  case  was  appealed  once  before,  and  was  reversed 

uibi  ^^^  remanded  for  a  new  trial.     The  opinion 

is  reported  in  60  Ark.  438.  and  30  S.  W. 
758.  The  appellee  was  a  locomotive  engineer  in  the 
employment  of  appellants,  and  was  injured  by  the 
derailment  of  the  engine,  caused  by  striking  a  horse. 
He  alleged  in  his  complaint  that  his  injury  was  caused 
by  the  negligence  of  the  appellants  in  furnishing  him 
with  a  locomotive  the  pilot  of  which  was  raised  so 
high  above  the  track  that  the  locomotive  was  dangerous 
to  operate.  This  was  held  on  the  first  consideration 
here  lo  be  a  patent  defect,  to  observe  which  the  appel- 
lee was  required  by  law  to  use  ordinary  care.  On  the 
first  trial,  the  circuit  court,  at  the  request  of  the  appel- 
lee, gave  the  jury  the  following  instruction,  numbered 
2  :  "The  plaintiff  had  the  right  to  presume  that  the 

engine  furnished  by  the  defendant  was  in 
im-MKiflt  good  condition,  and  he  was  not  required  to 
iSi'eu'i"''''      inspect  the  same   for   defects;  and    if  the 

jury  find  from  the  evidence  that,  during 
the  course  of  the  trip,  he  discovered  that,  owing  to 
the  use  of  an  improper  spring  under  the  locomotive, 
the  same  had  become  more  dangerous,  then,  by  remain- 
ing in  the  performance  of  his  duties,  he  did  not  assume 
the  increased  risk  occasioned  by  such  defect,  unless 
the  jury  believe  from  the  evidence  that  the  increased 
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risk  was  so  hazardous  that  a  reasonably  prudent  man 
situated  as  the  plaintiff  was  would  not  have  continued 
in  the  performance  of  his  duties."  This  court  held 
on  the  first  appeal  that  the  first  part  of  this  instruc- 
tion was  erroneous,  in  that  it,  in  effect,  told  the  jury 
that  the  plaintiff  was  not  required  to  take  notice  of 
obvious  defects  ;  while  the  law  required  that  he  should 
have  used  his  eyes,  and  have  made  such  inspection  as 
ordinary  care  requires  of  one  whose  duty  it  is  to  take 
notice  of  obvious  defects.  It  is,  of  course,  well  settled 
that  a  plaintiff  in  the  situation  of  the  appellee  is  bound 
to  use  ordinary  care  to  observe  patent  defects  in  ma- 
chinery he  is  operating: ;  and  if  he  fails  to  do  so,  and 
is  injured  by  an  accident  resulting;  from  such  defects, 
he  cannot  recover  damages  for  his  injury,  for  he  assumes 
the  risk.  See  authorities  cited  in  60  Ark.  442,  30  S. 
W.  758.  On  the  second  trial  of  this  cause  the  circuit 
court  gave  this  same  instruction  numbered  2,  with  an 
amendment  to  make  It  read  that  the  plaintiff  was  not 
required  to  inspect  the  engine  for  latent  defects.  This 
interpolation  of  the  word  "latent"  before  the  word 
"defects"  was  clearly  erroneous,  because  the  court  had 
decided  the  defect  complained  of  was  patent,  and  there 
was  no  question  of  a  latent  defect  in  the  case.  It 
might  be  argued  that  other  instructions  given  cured 
this  error  ;  but,  while  there  are  others  that  militate 
against  the  idea  couched  in  this  one,  we  yet  think 
it  was  erroneous,  and  calculated  to  confuse  and  mislead 
the  jury  ;  and  for  this  cause,  if  there  were  no  other 
errors,  the  case  should  be  reversed.  But  this  instruc- 
tion is  clearlj'  obnoxious  to  further  objection.  The 
second  instruction  told  the  jury  that  "if  the  jury  find 
from  the  evidence  that,  during  the  course 
of  his  trip,  he  discovered  that,  owing  to  the  5".t,""""" 
use  of  an  improper  spring  under  the  locomo- 
tive, the  same  had  become  dangerous,  then,  by  remain- 
ing in  the  performance  of  his  duties,  he  did  not  assume 
the  increased  risk  occasioned  by  such  defect,  unless  the 
jury  believe  from  the  evidence  that  the  increased  risk 
was  so  hazardous  that  a  reasonably  prudent  man,  situ- 
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ated  as  the  plaintiff  was,  would  not  have  continued  in 
the  performance  of  his  duties."  This  leaves  out  of 
consideration  the  question  whether  the  appellee  used 
ordinary  care  to  discover  the  defect  complained  of, 
before  starting  on  his  trip,  and  authorizes  them  to 
find  for  the  plaintiff  if  he  discovered  the  defect  after 
he  had  started  on  his  trip,  provided  the  dangler  there- 
from was  not  so  great  as  that  a  reasonably  prudent 
man,  situated  as  the  plaintiff  was,  would  not  have  con- 
tinued in  the  performance  of  his  duties  ;  and  this,  not- 
withstati dins'  there  was  a  patent  defect,  which  the 
plaintiff  ought  to  have  discovered  before  starting  on 
bis  trip,  and  which  was  the  same,  he  says,  he  discov- 
ered only  a  short  time  before  the  accident  which  occa- 
sioned the  injury  complained  of.  The  defect  was 
patent,  and  he,  under  ordinary  circumstances,  ought  to 
have  discovered  it  before  starting  on  his  trip  ;  and,  if 
he  did  not,  he  assumed  the  risk  incident  to  the  opera- 
tion of  the  engine  in  that  condition,  and  the  fact  that 
he  discovered  it  afterwards  would  not  alter  the  case. 
This  second  instruction  was  the  basis  for  the  third, 
fourth,  and  fifth  for  plaintiff.  It  is  easy  to  see  how 
this  might  have  misled  the  jury.  In  the  third,  fourth, 
and  fifth  instructions  given  at  the  request  of  the  de- 
fendant the  court  correctly  charged  the  law  as  to  the 
duty  of  the  plaintiff  to  use  ordinary  care  to  discover 
this  patent  defect.  But  these  did  not  explain  or  cure 
the  error  in  the  second  instruction  to  which  we  have 
adverted. 

In  the  trial,  the  plaintiff  introduced,  over  the  objec- 
tion of  the  defendant,  to  which  he  excepted,  evidence 
to  show  that  the  reason  why  he  could  not  discover  the 
defect  complained  of  was  that,  at  the  time  he  took 
charge  of  the  engine,  it  was  standing  in  a  depression 
in  the  track  of  the  railway,  so  that  the  defect  would 
not  appear  to  one  using  ordinary  care  in  inspecting  the 
engine.  The  defendants'  objection  to  this  evidence 
was  that  no  allegation  is  made  in  the  complaint  as  to 
this  depression,  and  none  that  the  plaintiff  was  pre- 
vented by  it  from  discovering  the  defect  by  the  use  of 


^d  by  Google 


Am  tt  JSngr  MASTER  AND  SERVANT  525 

RCas 

Wood  V.  IjouisviUe  &  N.  R.  Co 

ordinary  care.     As  this  cause  must  be  reversed,  and 
the  plaintiff   may  amend    bis  complaint  in  this  bebalf, 
we  express  no  opinion   as  to   this.     The  opinions  of 
witnesses  as  to  what  a  prudent  man  would  have  done 
under  the  circumstances  were  not  admissi- 
ble.    The  court  in  the  sixth    instruction  W|['w'-»»t»- 
g-iven  at  the  instance  of  the  plaintiff,  said  : 
"If  the  jury  6nd   from    the   evidence  that  at  the  time 
plaintiff  took   charg'e  of  the  engine  to  make  the  trip, 
on  February  5,  1891,  the  enierine  was  standing  in  a  de- 
pression  upon   the  track,  then   it  is  a  question  of  fact 
lor  the   jury  to  determine   whether   this   would    have 
prevented    him,  by  the  exercise  of  ordinary  care  and 
dilig-ence,  from    discovering-  the  condition  of  the  pilot 
at  that  time. "     This  was  held  in  Fordyce  v.  Edwards, 
60  Ark.  438,  30  S.  W.  758,  to  be  a  question 
of  fact  for  the  jury.     For  the  errors  indica-  Jf'*^!!?'/  *'i 
ted,  the  judgment  is  reversed,  and  the  cause  i>uiinf*r%. 
is  remanded  for  a  new  trial. 


Louisville  &  N.  R.  Co. 

(Circuit  Court,  »'.  ZJ.  Tennessee,  E.  D.,June  i,  1898.) 

Injury  to  Brakeman — Cattle  Chute  near  Track— Negligence.*— The 
mere  fact  that  a  brakeman,  while  climbing  the  aide  ladder  to  the 
top  of  a  car,  in  the  discharge  of  his  AaXj,  Is  raked  off  by  a  cattle 
chnte  aear  the  track  establishes  negligence  on  the  part  of  the  Com- 
pany. 

Same — Cantributory  Negligence.— In  an  action  for  injuries  e* 
caused,  plaintiff  not  having  been  chargeable  with  notice  of  the  ex- 
act proximity  of  the  cattle  chute  to  a  passing  car,  the  jury  properly 
fonad  him  not  guilty  of  contributory  negligence. 

Same— Damage t.^In  such  action  a  verdict  for  plaintiff  for  S8,00S 
was  excessive,  the  loss  of  one  foot  and  the  small  toes  of  the  other 
being  the  extent  of  his  injuries. 

*See  notea  at  end  of  case. 
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This  was  an  action  by  Horace  J.   Wood  against  the 

Louisville    &   Nashville  Railroad   Company  to  recover 

damages  for   personal   injuries.     There  vvas  a  verdict 

for  plaintiff  for  $8,000,  and  defendant  moves 

for  a  new  trial. 

The  plaintiff  was  a  switchman  on  the  Louisville  & 
Nashville  Railroad,  and  had  been  so  engag'ed  for  about 
three  months  on  a  gravel  train.  Being  transferred  to 
the  position  of  middle  brakeman  on  a  freight  train, 
which  was  switching  cars  on  the  railroad  side  tracks, 
and  while  in  the  discharge  of  his  duty,  climbing  one  of 
the  ladders  to  the  top  of  the  car,  he  was  raked  off  by 
a  cattle  chute,  which  was  so  near  to  the  track  that 
there  was  not  room  for  his  body  to  pass  without  being 
struck  in  the  manner  in  which  it  was.  The  injury 
crushed  the  toes  of  his  left  foot  in  such  a  way  that  be 
lost  all  the  toes  by  amputation,  except  the  great  toe,  of 
that  foot,  and  his  right  foot  was  crushed  entirely  off, 
just  above  the  ankle,  so  that  he  is  permanently  crip- 
pled in  both  legs.  There  is  a  dispute  in  the  testimony 
as  to  whether  the  close  proximity  of  the  cattle  chute  t» 
the  rails  of  the  track  was  the  result  of  the  original  con- 
struction, or  whether  it  had  become  from  long  disuse 
so  dilapidated  that  it  had  got  out  of  plumb,  and  for 
that  reason  was  too  close  to  the  track.  There  was  alsi 
some  dispute  in  the  testimony  as  to  the  exact  distance 
between  the  mouth  of  the  chute  and  the  track,  and,  as 
the  structure  has  since  the  accident  been  torn  down,  it 
is  impossible  to  determine  with  accuracy  just  the 
number  of  feet  and  inches,  the  testimony  of  the  wit- 
nesses ranging  from  an  estimate  of  eighteen  inches  t« 
four  feet.  Defendant's  witnesses  swore  that  this  chute 
was  constructed  like  all  other  cattle  chutes  on  the  line. 
Whatever  the  accurate  distance  from  the  track  was, 
the  fact  is  that  the  plaintiff,  while  climbing  the  ladder, 
was  knocked  off.  The  structure  had  been  there  for  a 
number  of  years,  and  had  been  for  some  time  out  of  use, 
but  was  left  standing  as  described  by  the  witnesses. 
The  plaintiff  swears  that  he  did  not  know  the  chute 
was  there,  had  not  observed  it  while  at  work,  and  that 
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he  did  not  oo  the  occasion  of  his  injury  observe  it  at  all. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  for 
$8,000. 

J.    W.  E.  Moore,  for  plaintiff. 
A.  D.  -Brig-hi,  for  defendant. 

Hammond,  J-  (after  stating  the  facts  as  above). 
The  verdict  of  the  jury  is  conclusive  as  to  the  nejyli- 
gence  of  the  defendant  company  in  the  construction  of 
this  cattle  chute.  It  is  not  a  question  of  a 
few  inches  more  or  less  of  proximity  to  the  llil'^J5|?ili„ 
track,  nor  is  it  a  question  of  the  different  [S™™'~"*' 
sizes  of  the  men  called  upon  to  operate  in  or 
near  it,  as  to  whether  they  could  comfortably  pass  be- 
tween the  mouth  of  the  chute  and  side  of  the  car  while 
the  car  was  being-  loaded  or  unloaded  from  the  cattle 
pens,  as  describeid  by  the  witnesses.  Neither  is  it  a 
question  of  avoidance,  in  climbing  the  ladder,  of  the 
too  great  protrusion  of  the  body  by  the  skillful  or  un- 
skillful use  of  the  ladder.  It  seems  to  me  quite  unrea- 
sonable to  demand  that  a  brakeman,  intently  engaged 
in  moving  over  a  running  freight  train,  and  climbing 
the  ladders  put  there  for  that  purpose,  shall  make  a 
nice  calculation  of  inches  as  to  the  protrusion  of  his 
body,  so  as  not  to  strike  an  obstruction  to  which  his 
attention  is  not  specifically  called,  and  which  is  of  such 
a  nature  that  he  would  not  be  required  to  be  on  the 
lookout  for  it  unless  particularly  informed  about  the 
danger.  The  case  of  a  bridge  across  the  road  or  an 
overhanging  roof  presents  a  different  question.  Either 
is  a  structure  the  danger  of  which  is  always  apparent, 
and  against  which  the  brakeman  must  be  constantly  on 
his  guard  ;  but  these  cattle  chutes  along  the  road  may 
be  located  at  any  place,  and  the  primary  duty  of  every 
railroad  company  in  their  construction  is  to  see  that 
they  are  not  so  close  to  the  track  as  by  any  possi- 
bility to  result  in  such  an  injury  as  this.  It  is  only  a 
matter  of  the  length  of  the  bridge  that  must  connect 
the  cattle  chute  with  the  floor  of  the  car  which  is  being 
loaded  or  unloaded.     Of  course,  the  cattle  can  be  more 
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readily  controlled  in  passing^  in  or  out  of  the  car  to  or 
from  the  chute  the  shorter  this  distance  is,  but  by  giv- 
ing' a  few  inches  of  extra  space  the  structure  can  be  so 
far  removed  from  the  track  as  to  provide  against  raking 
a  brakeman  off  who  is  on  the  ladders,  and  against  the 
possibleinequalitiesarisingoutof  any  narrower  or  wider 
cSrs  that  may  be  moving  on  the  track. 

Therefore  I  think  there  is  no  doubt,  from  the  proof 
in  this  case,  that  the  jury  was  right  in  concluding  that 
this  structure  was  too  close  to  the  railroad  track,  and 
the  cases  cited  by  counsel  of  passing  bridges,  station 
houses,  railroad  frogs,  and  structures  like  that  are  not 
applicable  to  the  facts  of  this  case,  for  the  reason  that 
there  is  nothing-  in  the  nature  and  character  of  the 
structure  itself  to  make  it  dangerous,  if  it  is  kept  far 
enough  back  from  the  track.  The  truth  is  that  such  a 
structure  might  be  used  for  years  and  years  in  too  close 
proximity  to  the  track  without  attractmgf  attention,  be- 
cause the  unhappy  combination  of  a  brakeman  on  a 
ladder  at  the  precise  moment  of  passing  the  cattle  chute 
would  occur  very  rarely,  if  ever.  Unhappily,  it  did 
occur  in  this  case.  In  overhanging  bridges  or  roofs, 
the  danger  is  obvious,  and  threatens  every  time  the 
trains  move  under  them.  Of  course,  if  the  cattle  chute 
be  'allowed  to  fall  into  dilapidation,  or  be  out  of  re- 
pair, and  become  loose  in  its  joints,  there  would  be 
danger  of  the  few  number  of  inches  that  might  have 
been  allowed  in  the  original  construction  becoming 
closed  by  the  falling  away  of  the  timber  from  the 
close-fitting  framework,  and  that  is  possibly  what 
occurred  in  this  case. 

As  to  the  contributory  negligence  of  the  defendant, 
I  think,  also,  that  the  verdict  of  the  jury  was  right. 
It  cannot  be  required  of  a  brakeman  that  he  shall  go 

about  upon  the  line  of  a  railroad  upon  which 
t«j'i"iiifWM-     ^^  '®  operating,  and  lay  a  foot  rule  to  all  the 

structures  of  this  kind,  and  see  whether  or 
not  they  may  be  so  close  as  to  make  it  necessary  that  he 
should  be  watchful  when  he  is  climbing  the  ladders,  or 
to  avoid  taking  the  ladder  until  the  chute  shall  have 
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been  passed.  The  fact  that  no  accident  of  this  kind 
had  happened  before  upon  the  railroad,  and  that  trains 
were  constantly  passing*  this  chute  without  the  devel- 
opment of  this  danper,  bring"s  it  directly  within  the 
class  of  what  we  may  call  "concealed  dangers."  This 
dangler  was  lurking  lor  years  without  its  being  known. 
The  constituent  element  of  it  was  a  matter  of  mere 
inches,  and  that,  in  the  very  nature  of  things,  could 
not  be  detected  by  ordinary  observation.  It  is  an  idle 
struggle  to  escape  the  liability  for  this  negligence  to 
impute  contributory  negligence  to  the  plaintiff  under 
the  circumstances  of  this  case.  Gven  if  he  had  been 
aware  of  the  fact  that  the  cattle  chute  was  there,  it 
does  not  follow  that  he  was  aware  of  the  fact  that  it 
was  a  few  inches  more  or  less  too  close  to  the  track  ; 
and  he  had  a  right  to  rely  upon  and  believe  that  the 
railroad  company  would  not  put  it  too  close  to  the  track, 
or  would  not  permit  the  customers  whom  they  allowed 
to  build  it  to  put  it  too  close  to  the  track,  to  injure 
tbeir  employees.  It  is  a  danger  that  does  not  probably 
show  itself  until  an  accident  like  this  brings  it  into 
prominence,  either  to  the  railroad  owner,  who  operates 
the  road  or  to  the  man  who  originally  constructed  it. 
They  were  thinking  of  establishing  a  clearance  for 
the  cars,  and  not  for  a  man  climbing  the  ladders  at  the 
moment  of  passing  the  chute.  That  danger  was  prob- 
ably not  thought  of  by  anybody;  not  by  the  constructors 
any  more  than  by  the  plaintiff.  It  is  a  danger  that 
mightarise,  and  possibly  did  arise,  inthiscase,  because 
the  car  on  which  he  was  mounted  was  wider  than  ordi- 
nary cars;  or  perhaps  the  ladder  might  have  been  con- 
structed so  as  to  have  been  further  away  from  the  side 
of  the  car  than  in  the  ordinary  construction  of  ladders. 
Many  differences  of  this  kind  might  appear  to  make  a 
dang"er  in  this  particular  conjunction  of  a  brakeman  on 
a  ladder  and  a  cattle  chute  too  near  the  track  that 
would  not  be  observable  to  any  ordinary  intelligence  or 
observation. 

The  case  was  fairly  left  to  the  jury,  and  they  have 
decided  these  questions  of  negligence  and  contributory 
11  (N  s)  A  A  E  R  Cas— 34 
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negligence  agaiast  the  defendaat,  aad  I  think  properly 
so.  I  can  see  no  error  in  the  action  of  either  the 
court  or  the  jury  entitling  the  party  to  a  new  trial  upon 
that  fi"round. 

But  the  diflBculty  that  I  have  had  with  this  verdict 
has  been  that  I  have  tbougrht  all  along  that  it  was  excess- 
ive. In  the  opinions  that  I  have  heretofore  written  upon 
this  subject,  which  it  is  not  necessary  to  cite 
here,  it  wilt  be  found  that  I  have  alway* 
had  the  greatest  reluctance,  in  exercising  the  right  or 
power  of  the  court  over  a  verdict,  to  set  it  aside  be- 
cause the  amount  was  too  large,  and  I  have  never 
exercised  the  power  where  the  sum  was  at  all  reason- 
able. It  is  the  province  of  the  jury  tn  determine  the 
amount  that  will  compensate  for  the  injury,  and  it  is 
a  denial  of  the  right  of  trial  by  jury  to  interfere  with 
the  exercise  of  this  duty  by  them.  Yet  it  is  also  one  of 
the  rights  of  trial  by  jury  that  the  trial  judge  shall 
see  that  the  jury  does  no  injustice  by  being  carried 
away  through  passion,  prejudice,  or  undue  sympathy, 
and  I  think  in  this  case  they  have  been  misled  by  their 
sympathies  for  this  plaintiff  into  giving  a  larger  verdict 
than  the  facts  demand.  Sentimentally  considered,  the 
loss  of  life  or  the  loss  of  a  limb  is  irremedial  by  any 
sum  of  money,  but  this  is  not  the  rule  of  compensation 
in  such  cases.     It  is  not  the  fair  rule  of  judgment. 

I  know  it  is  not  evidence  to  go  before  a  jury  to 
prove  sums  that  are  ordinarily  allowed  by  accident  and 
life  insurance  companies  for  loss  of  life  or  limb,  and 
there  was  no  such  proof  as  that  before  this  jury,  and 
no  proof  before  the  trial  judge  upon  the  subject;  but, 
in  reflecting  upon  the  question  of  what  is  fair  compen- 
sation for  the  loss  of  one's  limbs  or  life,  it  occurs  to 
me  that  the  common  experience  of  men  undertaking  to 
provide  for  indemnity  against  accidents  resulting  in 
the  loss  of  life  or  limb  may  be  fairly  considered.  If 
the  plaintiff  had  lost  his  life,  I  think  it  is  apparent, 
from  his  earning  capacity  and  the  amount  required  by 
him  to  live,  that,  in  the  common  experience  of  switch- 
men, he  would  not  have  been  able  to  earn  sufficient 
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money,  after  paying  his  living:  expenses,  to  provide 
for  himself  a  policy  of  insurance  for  $8,000,  upon  which 
he  would  be  able  to  pay  the  premiums.  He  would, 
from  necessity,  have  had  to  take  a  less  indemnity  and 
a  policy  for  a  smaller  amount.  He  would  not  be  able, 
fairly  and  reasonably,  to  insure  his  life  from  bis  earn- 
ings for  the  sum  of  $8,000,  nor  would  he  be  able  to 
provide  the  necessary  money  to  insure  himself  against 
loss  of  limb  for  that  amount  of  money;  and  perhaps 
no  accident  insurance  company  would  have  been  will- 
injr,for  any  sum  of  money  he  would  be  able  reasonably 
to  pay,  to  have  agreed  to  pay  him  $8,000  for  the  loss 
of  bis  limb  and  toes,  as  that  loss  appears  in  this  evi- 
dence. I  mention  this  only  as  an  argument  which  has 
force  in  my  mind,  at  least,  in  determining  the  question, 
how  much  money  would  fairly  compensate  him  for 
the  loss  he  has  sustained? 

Taking  the  young  man  just  as  we  find  him  in  the 
proof,  I  think  the  verdict  is  more  than  he  could  other- 
wise have  provided  as  an  indemnity  against  this  loss, 
and  I  think  it  is  very  largely  more.  Reluctant  as  I  am 
to  interfere  with  the  verdict  of  a  jury  upon  such  a  mat- 
ter, I  have  concluded  to  grant  this  motion  for  a  new 
trial  upon  the  ground  of  an  excessive  verdict,  unless 
the  plaintiff  shall,  within  30  days  from  this  date,  enter 
i  remiifi/ur  oi  one-half  the  amount  of  the  verdict.  If 
this  is  done,  there  may  be  a  judgment  for  that  amount 
and  the  interest  since  the  rendition  of  the  verdict. 
Ordered  accordingly. 


Injuries  to  Employees  from  Structures  near  Track. — See  Bryce  ti. 
Chicago.  M.  &  St.  P.  Hy.  Co.  llowa,  1897),  9  Am.  &  Eng-.  R.  Caa., 
N.  8..  832,  and /ool-no/e. 

Cattle  Chutes. ^A  railroad  company  has  no  legal  right  tocon- 
Htruct  cattle  chutes  in  auch  close  proximity  to  its  track  aa  to  endan- 
ger the  safety  of  employees  operating-  its  trains,  although  by  so 
doing  it  may  be  better  enabled  to  load  and  unload  live  stock.  Allen 
I'.  Burlington,  etc.,  R.  Co.  (lotra),  5  Am.  Sc  Eng.  R.  Cae.  620.    ' 

Derrick  near  Track.— In  Holden  i'.  Fitchburg  R,  R.  Co.,  129  Mass. 
268,  it  was  held  that  if  a  railroad  company  permits  a  derrick  not  in 
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actual  use  to  remain  for  ac  unreasooable  time  on  land  within  iti 
control  so  near  the  track  as  to  be  liable  to  be  thrown  down  acrosi 
the  track,  it  will  be  liable  to  a  brakeman  for  injuries  received  in  an 
accident  caused  by  the  falling  of  the  derrick. 

Fence  near  Track. — An  engineer  having  no  knowledge  of  the 
proximity  of  a  fence  to  the  track  does  not  assume  the  risk  ariting 
therefrom,  it  being  one  resulting  from  the  n  on -performance  of» 
duty  which  the  law  devolves  upon  the  company.  Murphy  v.  Wabash 
R.  Co.,  115  Mo.  Ill,  21  a.  W.  Rep.  862. 

Oil  House. — A  brakeman  cannot  recover  for  an  injury  received 
by  being  caught  between  a  moving  freight  car  and  an  "oil  house" 
used  by  the  company,  and  built  so  near  the  track  that  cars  cleared 
it  by  only  a  few  inches.  It  was  a  risk  of  his  employment  which  the 
brakeman  is  held  to  have  assumed.  Kelly  v.  Baltimore  &.  O.  R.  Co.. 
(Pa.)  11  Atl.  Rep.  659- 

Platform  near  Track.— Plaintiff's  intestate  was  injured  ia  at- 
temptinif  to  couple  cars  at  sidetrack,  adjacent  to  a  platform  used 
for  loading  atone.  In  making-  the  coupling  he  got  between  the 
platform  and  card,  and  his  lantern,  from  some  cause,  got  betweei 
him  and  the  cars,  and  was  so  pressed  against  him  as  to  inflict 
injuries  from  which  he  died.  It  was  claimed  that  the  defendant 
was  neg'ligent  in  constructing  the  platform  so  near  the  track.  The 
court  instructed  the  jury  that  if  the  track  and  platform  were  dan- 
gerous, and  the  company  by  reasonable  care  could  have  learned  the 
fact,  and  deceased  was  without  knowledge,  and  could  not,  by  rea- 
sonable care,  have  learned  that  it  was  dangerous,  and  by  reason 
thereof  received  the  injuries  complained  of,  they  should  find  the 
defendant  guilty.  //eiU,  that  the  instruction  was  erroneous;  that 
reasonable  care  when  exercised  by  the  company,  could  only  be 
expected  to  reach  the  same  result  that  would  follow  from  the  same 
care  on  the  part  of  the  deceased;  that  if  his  care  and  diligence 
could  not  learn  that  the  platform  was  dangerous,  it  was  unreason- 
able lo  imputenotice,  or  negligence  in  not  knowing,  to  the  defendant. 
Chicago,  etc.,  R.  Co.  v.  Clark,  IS  Am,  &  Eng.  R.  Cas,  261. 

Post  near  Track.— A  brakeman,  while  descending  from  a  car  on  a 
moving  train  to  uncouple  cars,  was  struck  by  a  past  erected  bj  the 
station  agent  near  the  track  for  hia  own  use,  and  innowajcon- 
nected  with  the  operation  of  the  road.  Held,  that  the  brakenaD, 
having  no  knowledge  of  the  existence  of  the  post,  was  not  negligent 
in  not  looking  out  for  it  and  avoiding  striking  it,  but  that  the  rail- 
road company  was  negligent  in  allowing  the  post  to  remain  in 
dangerous  proximity  to  the  track,  and  that  it  was  liable  for  the 
injury  caused  thereby.  Kearns  v.  Chicago,  Milwaukee  A  ^t.  Panl 
R.  Co.,  22  Am.  &  Eng.  R.  Caa.  237. 

Signal  PoBt.^If  the  distance  between  a  signal  post  and  the  ladder 
on  a  freight  car  is  only  one  foot,  and  permanent  erections  ao  near 
the  track  are  few  and  exceptional,  a  brakeman  who.  on  his  first 
trip,  was  ignorant  of  the  proximity  of  any  such  erections  and  wai 
not  warned  thereof,  did  not  assume  the  risk  of  accidents  arising 
therefrom,  the  danger  not  being  so  obviously  incident  to  his  em- 
ployment that  he  must  be  presumed  to  know  it.  Scanloa  v.  Boston 
&  Albany  R.  .Co.- (Mass.  1838),  SS   A.m.  &  Eng.  R.  Cas.  48. 

Employees  are  not  presumed  to  assume  the  risk  of  peril  occa- 
sioned by  the  nearness  to  the  track  of  structures  like  signal  posts, 
in  the  absence  of  notice  of  such  dangerous  erection.     Johnson  v. 
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St.  Paul,  M.  4  M.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  293,  43  Minn.  S3, 
44  N.  W.  Rep.  884. 

Snow  Bank. — A  railroad  ccmpany  is  not  chargeable  with  negli- 
gence to  its  emplojeen  in  letting  a  Bnow  bank  stand  on  either  side 
or  the  track  in  the  manner  in  vhich  it'has  beeoleft  by  the  snow 
plough.  Bnrtington,  etc.,  Ry.  Co.  i:  Dowell,  (Iowa,  1883),  15  Am. 
&  Eng.  B.  Cas.  153. 

Switch  Stand.— On  the  disputed  facts  disclosed  in  the  plaintiff's 
ca^e  it  appeared  that  there  was  a  switch  stand  erected  in  the  defend- 
ant's yard  close  to  the  track,  the  deceased,  who  was  a  brakeman  in 
the  defendaut's  employment,  being  aware  of  its  position  and 
proximity  to  the  track.  On  the  day  in  question  the  deceased  was 
engaged  as  a  brakeman  on  a  train  passing  through  the  yard.  His 
position  an  brakeman  should  have  been  on  top  of  the  car,  but,  for 
some  reason  which  did  not  appear,  he  was  on  the  side  of  the  car, 
holding  DO  to  the  ladder,  by  which  brakemen  mount  to  the  top  of 
the  car,  and,  his  attention  being  drawn  towards  the  end  of  the  train, 
he  did  not  see  the  switch  stand,  when  he  was  struck  by  it  and 
thrown  under  the  wheels  of  the  car  and  killed. 

Held,  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants;  and  that  there  was  such  want  of  care  on  the  part  of 
the  deceased  as  disentitled  the  plaintilT.  his  administrator,  to 
recover;  and  the  case  was  therefore  properly  withdrawn  from  the 
jury.     Ryan  v.  Canada  Southern  H.  Co.,  26  Am.  &  Eng.  R.  Cas.  344. 

A  switchman,  who  was  charged  with  making  up  trains,  was 
injured  by  striking  a  snitch  stand  within  nine  or  ten  inches  of  a 
train  when  moving-  on  the  track,  Hild,  that  the  risk  of  injury 
arising  from  such  cause  was  not  one  as^siimed  by  the  switchman. 
Pidcock  V.  Union  Pac.  R.  Co.,.S  Utah  612,  1  I,.  R.  A.  131,  19Pac. 
Hep.  191. 

An  employee  does  not  assume  the  risk  arising  from  the  erection 
and  maintenance  of  a  switch  stand  and  tarpret  of  such  height  and 
in  such  position  and  condition  that  the  target  will  scmetimescome 
in  contact  with  the  sides  of  the  cars  of  passing  trains,  particularly 
when  such  employee  of  the  company  knows  that  the  rules  of  the 
company  prohibit  the  erection  of  any  such  switch  stand  within  less 
than  six  feet  of  the  track,  lioss  r.  Northern  Pac.  R.  Co.,  2  N.  Dak. 
128.  49  N.  W.   Rep.  655. 

Telegraph  Pole.— In  Chicago,  etc..  E.  R.  Co.  v.  Russell,  91  111.  298, 
it  was  held  to  be  culpable  negligence  on  the  part  of  the  railroad  to 
permit  a  telegraph-fjole  to  stand  for  three  years  so  near  the  track 
that  it  was  within  eighteen  inches  of  passing  freight  trains. 

In  Hall  V.  Union  I-acific  E.  R.  Co.,  16  Ftd.  Rep.  744.  it  was  held 
to  be  a  question  for  the  jury  whether  the  railroad  company  was 
gniltv  of  negligence  in  allowing  a  telegraph-pole  to  remain  so  near 
to  its  track  that  an  employee,  while  in  the  discharge  of  his  duty, 
was  injured  by  colliding  therewith. 

Trestle. — A  servant  of  the  defendant  had  been  three  or  four  days 
engaged  as  a  brakeman  and  as  one  of  a  station-yard  crew,  he 
being  previously  a  stranger  to  the  locality.  While  descending  from 
a  moving  freight  car  by  a  side  ladder,  he  was  swept  off  by  a  trestle 
Manding  14^  inches  from  the  side  of  the  car,  and  hilled.  Case 
considered  sufficient  to  go  to  the  jury  upon  the  questions  (1)  of 
defendant's  negligence  :  (2)  as  to  whether  the  servant  knew  this 
danger,   or  was  chargeable  with  want  of  ordinary  prudence  if  be 
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had  failed  to  inform  himself  of  it,  ao  that  he  should  be  deemed  to 
have  assumed  the  risk ;  and  (3)  as  to  his  contributory  negligence. 
Robel  I-.  Chicago,  etc.,  R.  Co.  (Minn.  March,  1886),  W  N.  W.  Rep. 
305. 

Water  Crane.— The  conductor  of  a  freight  train  neglected  to  give 
the  usual  signal  to  the  engineer  vrhen  passing  a  station,  and  the 
engineer  leaned  out  of  his  eoKine  to  look  for  the  signal,  when  hit 
head  struck  against  a  water-crane  near  the  track  and  he  was  killed. 
Held,  that  a  railroad  company  is  not  to  be  regarded  as  negligent  ia 
erecting  or  maintaining  contrivances  or  things  for  use  in  the  opera- 
tion of  its  road  for  the  reason  that  they  are  "dangerous  to  the  per- 
sons operating  the  trains."  Gould,  Adtn'r.  v.  Chicago,  Burlington 
ft  Quincy  R.  Co.,  22  Am.  &  Bng.  R.  Gas.  289. 

Water  Tank.— In  Atlanta,  etc.,  Air  Line  R.  R.  Co.  v.  Woodruff, 
66  Ga.  707,  it  was  held  that  the  defendant  railroad  was  liable  for  an 
injury  caused  by  negligentlv  erecting  a  water-tank  so  near  the 
track  as  to  injure  an  employee  engaged  in  the  discharge  of  hii 
dutiei.     See  also  Houston,  etc.,  R.  K.  Co.  v.  Oram,  49  Tex.  341. 

In  Walsh  v.  Oregon  Ry.  &  Nav.  Co.,  10  Oreg.  250,  it  was  held  that 
the  question  whether  the  company  was  guilty  of  negligence  in 
maintaining  a  water-tank  too  near  its  track  was  for  the  jury. 

Wooden  Wall.  -In  an  action  by  the  administratrix  of  a  brakeman 
on  a  railroad  train  to  recover  damages  for  his  death  alleged  to  have 
been  caused  by  the  negligent  construction  of  a  wooden  wall  near 
the  track  which  fell  and  crushed  him,  it  ia  error  for  the  court  to 
entirely  disregard  in  its  charge  the  question  of  the  contributory 
negligence  of  thedecedeat  when  this  has  been  raised  and  is  mate- 
rial. North  Chicago  Rolling  Mills  Co.  i'.  Morriascy,  Adm'i.,  W 
Am.  ft  Eng.  R.  Cas.  47. 


Illinois  Cent.  Ry.  Co. 

[Supreme  Court  of  Iowa,  May  i6,  iSgS.) 

injury  to  Employee— Construction  of  Roundhouse  Pits.— It  is  not 
the  duty  of  a  railroad  company  to  erect  barriers  around  the  pits  in 
its  roundhouses,  where  the  barrier:,  w.uild  render  the  use  for  whicb 
the  pits  are  constructed  impossible. 

Same— Contributory  Negligence.*  -Th:  contributory  negligence 
of  an  employee,  who  knew  of  the  exi.^te.ll:e  of  such  pits  in  all  round- 
houses, and  was  hilled  while  undertaking  to  walk  in  an  unligbted 
roundhouse  by  a  fall  into  one  of  them,  ^'ill  bar  recovery. 

'See  note  at  end  of  case. 
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Appeal  by  plaintiff  from  Linn  county  district  court. 

J.  H.    Crosby  and  Rickel  tf-  Crocker,  for  appellant. 
Rothrock  tf  Grimm  and  W.  J.  Knight,  for  appellee. 

Deembr,  C.  J.  On  and  prior  to  the  9th  day  of  Jan- 
uary, 1894,  Henry  M.  McDonnell,  deceased,  was  in  the 
employ  of  the  Burlington,  Cedar  Rapids  &  Northern 
Railway  Company,  at  work  in  its  round-  iiu,B,ui 
house  in  the  city  of  Cedar  Rapids.  By  an 
arrangement  not  necessary  to  be  stated,  men  in  the 
employ  of  this  company  were  subject  to  the  call  of  the 
Illinois  Central  Railroad  Company  for  work  in  its 
roundhouse.  On  the  night  in  question.  McDonnell  and 
one  Drahos  were  sent  by  the  foreman  of  the  "Burling- 
ton" roundhouse  to  the  roundhouse  of  the  Illinois  Cen- 
tral Railroad,  to  do  some  work  upon  some  of  the  en- 
gines of  the  latter  company.  The  night  was  cold  and 
windy.  McDonnell  started  to  obey  his  orders,  with  a 
box  of  tools  upon  his  back  and  a  torch  in  his  hand. 
He  arrived  at  the  Illinois  Central  roundhouse  about 
11:30  p.  m.  The  wind  had  blown  out  his  torch.  He 
entered  the  defendant's  roundhouse  at  the  southeast 
door,  and  there  met  the  foreman  of  the  Burlington 
house.  The  Burlington  foreman  had  a  lantern  in  bis 
baud,  and  was  standing  about  midway  between  this 
door  and  the  east  rail  of  the  eastern  track  which  en- 
tered the  house.  McDonnell  Inquired  for  Drahos,  who 
was  to  assist  him  in  his  work;  and  the  foreman  directed 
him  to  a  place  near  the  extreme  north  end  of  the  house 
where  a  man  was  at  work  with  a  torch  for  his  light. 
McDonnell  started  in  the  direction  of  this  light,  going 
diagonally  across  the  house,  in  a  northwesterly  direct- 
ion, and  had  proceeded  but  a  short  distance  when  he 
fell  into  one  of  the  pits  which  are  found  in  all  round- 
houses, in  order  to  enable  employees  to  get  under  and 
repair  engines.  From  the  injuries  so  received,  Mc- 
Donnell died  ;  and  this  action  is  brought  by  his  admin- 
istrator to  recover  the  damages  done  his  estate.     The 
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grounds  of  neglig'ence  alleged  have  already  been  refer- 
red to,  and  need  not  be  repeated. 

The  evidence  shows  that  the  roundhouse  had  three 
stalls.  The  south  end  of  the  pits  built  in  these  stalls 
were  10  feet  from  the  south  doors  of  the  house,  and  the 
southeast  corner  of  the  east  pit  was  about  6  feet  from 
the  door  at  which  the  deceased  entered.  The  pit  was 
about  4  feet  wide  and  a  trifle  over  3  feet  deep,  and  ex- 
tended north  between  the  two  rails  of  the  east  track 
for  nearly  50  feet.  The  house  itself  was  about  70  feet 
long-,  and  82  feet  wide  at  the  north  end,  while  at  the 
south  end  it  was  40  feet.  About  midway  of  the  house 
from  the  north  to  the  south,  and  a  few  feet  east  of  the 
center,  was  a  post,  upon  which  hung  a  large  lamp  fac- 
ing the  north  ;  and  against  this  post  was  a  bench,  upon 
which  was  an  ordinary  railway  lantern.  The  Bur- 
lington foreman  had  a  lantern.  McDonnell  had  a 
torch,  which  was  not  lighted,  and  his  associate  with 
whom  he  was  at  work  was  at  the  north  end  of  the 
building,  with  a  lighted  torch.  The  pits  were  not 
guarded  or  barricaded  in  any  manner,  but,  in  their  con- 
struction and  use,  were  like  pits  in  all  other  round- 
houses, unless  it  be  that  they  were  nearer  the  entrance 
to  the  house  than  in  some  others.  There  is  a  dispute 
as  to  whether  the  lamp  upon  the  post  was  burning  at 
the  time  of  the  accident,  and  also  some  question  as  to 
whether  the  lantern  upon  the  bench  was  lighted  ;  and 
it  may  have  been  and  doubtless  was  the  question  for  the 
jury  to  determine  whether  the  house  was  sufficiently 
lighted.  One  of  the  instructions  complained  of  relates 
to  the  duty  of  defendant's  servants  in  the  lighting  of  the 
house.  In  our  view  of  the  case  it  is  not  necessary  to 
consider  this  question.  The  evidence  clearly  shows 
that  it  would  be  impossible  to  erect  any 
[ll'IU-cf""  barriers  around  the  pits  and  do  the  work  _ 
«i)"rit"«Iriti  about  an  engine  which  is  intended  when  the 
pits  are  used  ;  so  that  no  negligence  can  be 
p-idicated  upon  this  omission. 

The  alleged  negligent  construction  of  the  roundhouse 
WIS    properly  submitted  to  the  jury,  and  no  fault  is 
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found  with  the  instructions  relating  to  this  matter. 
That  all  roundhouses  have  these  pits  seems  to  be  con- 
ceded, and  the  evidence  conclusively  shows  that  Mc- 
Donnell knew  that  this  one  had  them,  for  he  had 
worked  in  the  very  pit  into  which  he  fell  prior  to  the 
time  he  received  his  injuries.  Having'  this  knowledgre. 
he  walked  blindly  into  the  pit.  Surely  this  was  contri- 
butory neffligrence.  If  the  lantern  his  foreman  had  gave 
sufficient  light  to  indicate  the  position  of  the  pit, 
and  the  deceased  failed  to  lo:>k  and  discover  it,  he  was 
clearly  neglitjent.  If,  on  the  other  hand,  this  lantern 
did  not  disclose  the  position  of  the  pit,  and  it  was 
so  dark  that  the  deceased  could  not  see  where  he 
iivas  going,  then  was  he  guilty  of  such  negligence  that 
he  ought  not  to  recover.  He  knew  the  pit  was  close  at 
hand,  or,  if  he  had  thought,  must  have  known,  for  he 
had  been  in  this  roundhouse  twice  before,  and,  as  a 
roundhouse  employee,  knew  that  such  pits  are  present 
in  all  such  houses.  And  yet,  according  to  appel- 
lant's theory,  although  he  walked  blindly  into  this  pit, 
he  may  still  recover.  We  do  not  think  this  is  so,  and 
in  our  opinion,  it  is  difficult  to  conceive  of  a  plainer 
case  of  contributory  neafligence.  The  trial  court  in- 
structed the  jury,  in  effect,  that  if,  when  the  deceised 
undertook  to  walk  across  the  engine  house,  it  was  so 
dark  that  he  could  not  see  where  he  was 
walking,  and  if  he  had  a  torch  with  him  np'-wrii- 
which  he  could  have  lit,  and  which,  when  K'"". '^ 
lighted,  would  have  afEorded  him  light 
enouofh  to  have  seen  the  pit,  and  instead  of  lighting 
the  torch  he  continued  to  walk  in  the  dirk,  ami  while 
so  doing  stepped  into  the  pit,  then  plaintiff  could  not 
recover.  As  applied  to  the  fa;ts  of  this  case,  showing 
knowledfire  of  the  deceased  as  to  the  presence  of  such 
pits  in  roundhouses  in  general,  and  in  this  house  in 
particular,  we  think  the  instruction  was  correct,  and 
that  the  jury  very  properly  found  for  the  defendant. 

Some  other  errors  relating:  to  the  admission  and  re- 
jection of  evidence,  and  to  the  instructions  given  by 
the  court,  are  complained  of;  but,  as  none  of  them  go  to 
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the  question  of  contributory  neprligeoce,  they  need  not 
be  considered.  There  is  no  prejudicial  error,  and  the 
judgmeut  is  affirmed. 


Nors. 

Injury  to  Employee— Walkine  Without  Light— Contributory  Negli- 
gence.— Where  a  watchman  in  a  railroad  jard  uses  a  platform 
appropriated  to  the  transfer  of  freights  for  the  purpose  of  ruaa'tag 
along  it  at  night  in  the  dark,  he  does  so  at  his  own  risk,  it  not 
appearing  that  the  platform  was  intended  by  the  company  for  Koch  a 
purpose,  or  that  he  bad  any  reason  to  think  it  was  so  intended. 
Hamilton  v.  Richmond  A  D.  R.  Co.,  83  Ga.  346,  9  8.  B.  Rep.  670. 

In  an  action  by  an  employee  for  injuries  sustained  by  falling  inlu 
a  pit  between  a  turntable  and  a  water  tank  while  he  was  walkinp 
there  at  night  without  any  lantern,  there  being  no  light  in  the 
neighborhood,  where  the  evidence  showed  that  such  employee  coald. 
by  the  use  of  ordinary  care,  have  avoided  the  accident,  he  canoot 
recover,   even  if  the  company  was   guilty  of  some  degree  of  negli- 

feuce.     Countryman   v.  East  Tenn,,  V,  &  G.  R,  Co.,  89  Ga.  835,  16 
.  E.  Rep.  84. 

A  person  who  had  been  working  at  the  river  end  of  a  pier  on  wbicb 
railroad  tracks  were  laid,  leaving  his  work  after  dark,  while  walking 
np  the  pier  on  the  platforni,  which  was  raised  abuve  the  tracks. 
was  injured  by  falling  off.  The  accident  occurred  by  his  turning 
aside  in  the  dark  to  pass  around  some  iron  that  lay  on  the  platform, 
thinking  that  he  would  lind  the  edge  of  the  platform  by  touching 
cars  that  he  supposed  were  there,  but  which  were  not  there.  There 
was  no  evidence  that  he  had  seen  cars  at  that  point  during  the  daj, 
nor  that  he  acted  upon  information  from  others  who  had  seen  the 
cars  there.  Held,  that  he  was  guilty  of  contributory  negligence. 
Harden  v.  New  York,  C.  &  H.  R,  R.  Co.,  17  J.  A  S.  (N.  Y.)  503. 

An  employee  of  a  railway  company,  who  was  employed  in  its  round- 
house, working  at  night  as  an  engine-wiper,  was  sent  by  the  foreman 
on  a  dark,  rainy  night,  without  a  light,  to  assist  a  gang  which  wa> 
employed  at  a  turntable  near  the  roundhouse.  The  path  to  the 
turntable  ran  along  within  10  or  20  inches  of  a  ditch  which  had  been 
excavated  to  replace  a  sewer  which  was  broken,  and  at  the  point 
where  the  sewer  was  broken  was  a  hole  of  8  feet  in  diameter  which 
was  frequently  filled  with  boiling  water  owing  to  the  break;  and  in 
passing  this  hole,  the  employee  fell  in  and  received  injuries  from 
the  water,  which  resulted  in  his  death.  He  knew  of  the  ditch,  but 
there  was  no  evidence  to  show  that  he  knew  of  the  hole.  It  appeared 
that  there  was  no  guard  or  rail  to  prevent  him  from  falling  into  the 
hole,  and  that  the  light  nearest  to  the  point  where  he  fell  in  was.^ 
feet  away.  Held,  that  he  was  not,  as  a  matter  of  law,  guilty  of 
negligence.  Grimmelman  i'.  Union  Pac.  R.  Co.  (Ia.),a  Am.  it  Bug. 
R.  Cas.,  N.  S.,  321. 
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{.Supreme  CauH  of  Georgia,  May  26.  i8g8.) 

Injury  to  Employee— Use  of  Mortality  Tablet  by  Jury.*— In  an  action 
against  a  railway  company  for  permanent  injuries  sustained  by 
plaintiff,  there  was  no  error  in  g-iving  in  cliarRre  to  the  jury  the  form 
snggested  in  the  case  of  Railroad  Co.  i^.  Burney.  26  S.  E.  730,  9ti 
Ga.  1,  in  relation  to  the  use  which  may  be  made  by  the  jury  of 
mortality  andannuity  tables.  Such  form  is  not  open  to  theobjection 
that  it  contains  any  expression  of  opinion  as  to  what  has  or  has  not 
been  proved. 

Same— CaM   at  Bar.— The  verdict    not   being  contrary  to  the  evi- 
dence, and  no  error  of  law  against  the  defendairt  company  having 
been  committed,  this  court  will  not  interfere  with  the  di^5crelion  of 
the  trial  judge  in  overruling   the  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  Clinch  county  superior 
court.     A  0rme(i. 

D.  H.  Pope,  for  plaintiff  in  error. 
Humphreys  d-  Edmonson^  S.  L.  Drav-'dy,  and  C.  M. 
Hitch,  for  defendant  in  error. 

Simmons,  C.  J.  1.  It  appears  from  the  record  that 
the  judgre.when  cbarping'  the  jury  upon  the  subject  of 
damag-es  and  the  manner  in  which  the  jury  mig'ht  as- 
certain the  amount  thereof,  adopted  the  sug--  i,i,„  t,  tB»iM« 
g^estions  made  by  this  court  in  the  case  of  —tu  ir ■•rtiirir 
Railroad  Co.  v.  Burney.  98  Ga.  1.  26  S.  E.  ^"'""»- 
730.  The  plaintiff  in  error  excepted  to  the  use  of  this 
form,  because,  it  alleges,  certain  words  and  phrases 
therein  amounted  to  expressions  of  opinion  by  the  court 
as  to  what  had  been  proved  on  the  trial.  It  excepted 
to  the  statements:  "You  have  the  rig-ht  to  avail  your- 

•For  the  suggestions  of  the  Georgia  court  as  to  the  form  of  charge 
to  t>e  used  in  submitting'  mortality  tables  to  the  jury,  see  Florida 
Cent.  A  P.  R,  Co.  V.  Burney,  (aa.),6  Am.  A  Eng.  K.  Cas..N.  S.,541. 
As  to  Mortality  Tables,  see  notes,  5  Am.  ft  Eng.  R.  Cas.,  N.  S.,  361. 
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selves  of  the  assistance  to  be  derived  from  them  [mor- 
tality and  annuity  tables].  It  becomes  proper  to  ex- 
plain them,  and  inform  you  in  what  manner  each  can 
be  made  serviceable,"— and  to  other  portions  of  these 
charges,  which  may  be  found  in  the  official  report.  The 
form  of  charge  suggested  in  the  above-cited  case  is  not 
binding  upon  the  trial  judges,  but  it  was  very  carefully 
and  thoroughly  considered  by  this  court  before  it  was 
adopted  and  promulgated;  and,  since  these  exceptions 
have  been  taken  to  it,  we  have  again  carefully  consid- 
ered it,  and  we  cannot  find,  either  in  the  portions  to 
which  exception  is  taken  or  in  any  other  part  of  the 
charge,  any  expression  of  opinion,  as  to  what  has  or  has 
not  been  proved.  It  is  simply  an  explanation  of  how 
and  in  what  manner  the  tables  should  be  used,  if  the 
jury  should  consider  them  at  all.  It  appears  to  us  that 
the  judge  is  bound,  when  these  tables  are  introduced 
in  evidence,  to  explain  to  the  jury  how  they  may  be 
used,  just  as  he  should  explain  a  table  of  logarithms 
if  it  were  introduced  In  a  case  involving  questions  which 
that  table  would  illustrate.  And  so  he  should  explain 
an  almanac  introduced  to  show  the  phases  of  the  moon, 
or  the  time  of  the  rising  and  setting  of  the  sun,  etc. 
It  being  the  duty  of  the  trial  judge  in  a  case  like  the 
present  to  explain  the  mortality  and  annuity  tables  to 
the  jury,  he  having  adopted  the  form  of  explanation 
suggested  by  this  court,  and  this  court  being  of  opinion 
that  the  form  is  a  proper  one,  and  that  it  docs  not  ex- 
press or  intimate  any  opinion  as  to  any  fact  proved,  we 
think  that  the  trial  judge  did  not  err  in  overruling 
these  grounds  of  the  motion  for  a.  new  trial. 

2.  Austin  was  an  employee  of  the  railway  company. 
He  was  a  section  master,  and  was  in  no  way  connected 
with  the  running  of  the  train  or  the  act  of  negligence 
by  which  he  was  injured.  It  seems,  there- 
S'J'.*"'""'"  fore,  that  the  charges  excepted  to  in  the 
first  three  special  grounds  of  the  motion  for 
a  new  trial  were  not  applicable  to  the  case.  Railroad 
Co.  V.  Kelly,  58  Ga.  113.  Even  had  they  been  appli- 
cable to  the  facts  of  the  case,  we  think  that  the  criti- 
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cisms  made  are  not  well  founded.  While  the  Code 
uses  the  words  "without  fault"  with  reference  to  an 
employee,  this  court  has  in  many  cases  construed  them 
to  mean  the  same  as  "without  negligence,"  and  has 
used  "fault"  and  "neglig-ence"  as  being  in  this  con- 
nection synonymous.  The  chareres,  therefore,  if  ap- 
plicable, were  not  erroneous.  On  the  other  hand,  if 
they  were  not  applicable  to  the  facts  of  the  case,  they 
could  not  have  hurt  the  defendant,  but  worked  against 
the  plaintiff,  by  imposing  upon  bim  a  burden  greater 
than  was  authorized  by  law.  Of  this  the  defendant 
cannot  be  heard  to  complain. 

Tlie  verdict  was  authorized  by  the  evidence.  While 
it  was  large,  we  cannot  say  it  was  so  excessive  as  to 
show  bias  or  prejudice  on  the  part  of  the  jury  which 
rendered  it.  Questions  of  this  sort  are  left  to  the  dis- 
cretion of  the  trial  judge;  and  when  he  is  satisfied  with 
the  verdict,  as  evidenced  by  his  refusal  to  grant  a  new 
trial,  only  a  very  strong  case  would  authorize  this 
court  to  set  aside  the  verdict  as  excessive.  Judgment 
affirmed.     All  the  justices  concurring. 


Charleston  &  W.  C.  Ry.  Co.  et  al. 


Hughes  et  al. 
Hughes  et  al. 


Charleston  &  W.  C.  Ry.  Co.  et  al. 

{Supreme  Court  of  Georgia,  July  ti,  i8g8.) 

Condemnation— Title  Acquired.— All  questiona  relating  to  the  title, 
relied  on  by  the  pUiaCiffs  in  this  case,  are  settled  bj  the  decision  of 
thin  conrt  in  the  case  of  Flemiogr  v.  Hughes.  99  Ga.  4*4,  27  S.  E.  791. 

Same. — The  iatereat  in  the  land  vrhLch  is  acquired  by  a  railroad 
company,  in  a  proceeding  to  condemn  uader  the  exercise  of  the  power 
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of  eminent  domain,   is  whatever  interest  the  perHon  against  whom 
the  proceeding  is  had  has  in  the  land,  and  no  more. 

Equity — Interveners. — An  intervener  in  an  equity  suit,  praying  for 
relief,  both  legal  and  equilable,  is  bound  to  give  effect  to  all  of  the 
equitable  rights  in  the  subject-matter  of  the  controversy  which  the 
defendant  in  the  intervention  may  lawfully  set  up  against  him. 
One  who  avails  himself  of  a  remedy  in  a  court  of  equity  is  as  much 
bound  by  the  maxim  that  he  who  asks  equity  must  do  equity  as  one 
who  is  asserting  "'  such  court  a  pure  equity  right. 

Samo— Life  Estates— Improvements — Damages.* — Where  a  rail- 
road company  lawfully  enters  upon  property  under  a  convey- 
,ance  from  a  life  tenant,  and  makes  thereon  .improvements  of 
a  character  necessary  for  its  business,  it  has  the  right,  if  it 
intends  to  abandon  the  premises  at  the  expiration  of  the  life 
estate,  to  remove  such  improvements  from  the  property.  When 
it  continues  in  possession  after  the  termination  of  the  life  estate, 
and  the  property  is  indispensable  to  the  discharge  by  it  of 
its  public  duties,  the  value  of  the  improvements  placed  thereon  at 
its  own  expense,  for  its  own  peculiar  use,  should  not,  at  the  instance 
of  a  remainder-man  setting  up  equities  and  seeliing  their  enforce- 
ment in  an  equitable  proceeding,  be  considered  in  ascertaining  the 
damages  to  t>e  paid  to  the  latter  for  his  estate  in  the  premises. 

Case  at  Bar.— Under  Ihe  rulings  above  made,  the  only  question  to 
be  determined.  In  a  subsequent  trial  of  the  case,  will  be  what  com- 
pensation shall  be  paid  to  the  plaintiffs  for  the  interest  of  the 
remainder-man  in  the  property.  Direction  is  therefore  given  that 
this  single  issue  be  submitted  to  a  jury,  and,  when  the  amount  IB 
thus  ascertained,  that  a  decree  be  entered  authorizing  the  defendant, 
within  a  reasonable  time,  to  be  fixed  in  the  decree,  to  pay  to  the 
plaintiffs  the  amount  of  the  verdict,  and  that  upon  payment  of  Ihe 
same  the  interest  of  the  plaintiffs  pass  to  the  railway  company. 
Upon  a  failure  of  the  railway  company  to  pay  the  amount  of  the 
verdict  within  the  time  tixed  in  the  decree,  its  right  to  purchase  the 
property  should  be  decreed  to  have  been  lost,  and  a  writ  of  possession 
should  issue  authorizing  the  sheriff  to  place  the  plaintiffs  in  pos- 
session  under  the  judgment  in  ejectment  already  rendered  in  Ihe 

(Syllabus  by  the  Court.) 

Error  by  both  parties  from  Richmond  county  supe- 
rior court. 

Actioa  by  B.  H.  Hughes  and  others  affainst  the 
Charleston  &  Western  Carolina  Railway  Company 
and  others.  From  the  judgment,  both  parties  brinfif 
error.  Reversed  on  main  bill  of  exceptions,  with 
directions,  and  affirmed  on  cross  bill. 

Ih'iiry  Crawford.  S.  J.  Simpson,  and  Bryan  Cum- 
miii^,  for  Charleston  &  W.  C.  Ry.  Co. 

Will.  K.  Mil/cr  and  J.  R.  Lamar,  for  B.  H.  Hughes 
and  others. 
*See  note  at  end  of  case. 
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Cobb,  J.  The  last  will  of  Charles  De  La.i?1e  was 
duly  probated  and  admitted  to  record  in  the  court  of 
ordinary  of  Richmond  county  on  May  3,  1866.  By  the 
ninth  item  he  made  the  following  devise:  CM«i(»i«i 
"To  my  son  Louis  I  g^ive,  devise,  and  be- 
queath three  other  such  parts  [meaning'  three-fourths 
of  his  estate  after  the  payment  of  his  debts],  to  be 
held  by  him  in  trust  for  the  sole  and  separate  use  of  my 
daughters  Martha,  Mary,  and  Emma,  one  part  to  each, 
respectively,  for  and  durinpf  the  terms  of  their  natural 
lives,  with  remainders  to  such  child  or  children  of 
my  said  daug^hters,  respectively,  as  may  be  living  at 
the  time  of  their  respective  deaths,  and,  in  default  of 
such  child  or  children,  then  to  the  right  heirs  of  each  of 
my  said  daughters,  respectively. ' '  After  paying  the  tes- 
tator's debts,  his  executors,  on  April  17, 1867.  assented 
to  the  devise,  and  allotted  the  property  in  which  Emma 
De  Laigle  was  interested  to  Lnuis  De  Laigle,  as  trustee 
for  her  during  her  natural  life,  with  remainder  and 
executory  devise  over  as  mentioned  above.  At  that 
time  Emma  De  Liigle,  the  life  tenant,  was  a  minor 
and  unmarried.  Louis  De  Laigte.  the  original  trustee, 
died  in  1867,  after  the  division  of  the  testator's  estate  ; 
and  on  October  14,  1868,  while  Emma  De  Laigle  was 
still  a  minor  and  unmarried,  Andrew  W.  Walton, 
upon  her  application,  was  appointed  as  trustee  for  her 
alone  by  the  judge  of  the  superior  court  of  Richmond 
county.  She  attained  her  majority  on  March  9.  1869, 
being  still  singlt,  Walton  resigned  as  trustee  on 
March  5.  1869,  and  on  the  next  day  E.  F.  Verdery 
was  appointed  trustee  for  her  alone,  upon  her  applica- 
tion, by  the  judge  of  the  superior  court.  No  bond 
was  required  of  Verdery  and  none  was  given  by  him. 
In  1870,  while  Emma  De  Laigle  was  still  unmarried, 
upon  the  joint  petition  of  herself  and  Verdery,  an  order 
was  granted  authorizing  Verdery  to  sell  the  fee  in  cer- 
tain property  for  reinvestment,  and  it  was  sold  by  him 
under  such  order  in  that  year.  After  the  passage  of 
this  order  Emma  De  Laigle  married,  and  died  on  Janu- 
ary 13,  1894,  leaving  one  child  surviving  her,  who  was 
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born  on  March  17,  1872,  and  who  intermarried  witk 
one  Hufjhes.  After  the  passage  of  the  order  above 
referred  to,  Verdery,  the  trustee,  sold  the  property  to 
Alfred  C.  Holt  for  the  sum  of  $4,000,and  conveyed  the 
same  to  him  in  fee  simple  by  a  deed  dated  September 
9,  1870.  Verdery  resigned  as  trustee  after  Mrs. 
Hughes  was  born.  Thereafter,  in  proceedings  regu- 
larly had,  in  which  Mrs.  Hughes  was  a  party,  repre- 
sented by  her  mother  as  her  next  friend,  Joseph  B. 
Harris,  her  father,  was  appointed  trustee  in  the  place 
of  Verdery,  and  ordered  to  give  a  bond  in  the  sum  of 
$4,500,  and  upon  the  giving  of  such  bond  Verdery  was 
directed  to  turn  over  to  him  all  the  trust  property  he 
held  as  trustee  for  Mrs.  Harris  and  her  child.  Harris, 
as  trustee,  gave  the  bond  required.  In  1872  the  Port 
Royal  Railroad  Company,  a  corporation  of  this  state, 
located  its  line  of  road  across  the  land  which  had  been 
acquired  by  Holt  under  the  deed  from  Verdery,  trustee. 
The  company  not  being  able  to  agree  with  Holt  as  to 
the  compensation  to  be  paid  to  him  for  the  acquisition 
of  the  strip  required  for  its  purposes,  condemnation 
proceedings  were  instituted  against  Holt  to  have  the 
value  of  the  same  assessed,  in  accordance  with  the  pro- 
visions of  the  company's  charter.  The  only  parties  to 
these  proceedings  were  the  railroad  company  and  Holt. 
The  amount  fixed  by  the  appraisers  not  being  satisfac- 
tory to  the  railroad  company,  an  appeal  was  entered  to 
the  superior  court,  and  on  the  trial  there  a  verdict  in 
fa.vor  of  Holt  for  the  sum  of  $1,100  was  the  result. 
No  judgment  was  entered  upon  this  verdict.  The 
amount  specified  was  subsequently  paid  to  Holt,  who 
conveyed  the  property  in  fee  simple  to  the  railroad 
company  by  a  warranty  deed  dated  May  8,  1873,  The 
railroad  company  entered  into  possession  and  placed 
thereon  a  part  of  its  tracks  which  were  necessary  to 
a  complete  construction  and  operation  of  the  railroad 
which  it  was  authorized  by  its  charter  to  build.  The 
Port  Royal  Railroad  Company  having  mortgaged  its 
entire  property,  including  the  strip  acquired  from 
Holt,  to  secure  a  large    issue  of  negotiable   bonds,  and 
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default  ia  the  payment  of  the  same  havinfj  been  made, 
in  1878  a  decree  of  foreclosure  was  made  by  the  circuit 
courts  of  the  United  States  for  the  district  of  South 
Carolina  and  the  Southern  district  of  Georf^ia ;  and 
under  such  decree  a  sale  was  had.  at  which  certain 
persons,  representing"  the  creditors  of  the  corporation, 
became  the  purchasers,  and  afterwards  conveyed  the 
same  to  a  new  corporation  created  by  the  laws  of  the 
states  of  South  Carolina  and  Georgfia,  and  called  the 
Port  Royal  &  Aug^usta  Railway  Company.  The  lat- 
ter company  executed  two  raortg-agfes  upon  its  entire 
property  to  secure  a  larpe  issue  of  bonds,  and  in  1893 
default  m  payment  upon  these  bonds  was  made.  There- 
after a  proceeding-  in  equity  was  instituted  in  the  supe- 
rior court  of  Richmond  county  to  foreclose  the  mort- 
g-ages  executed  by  the  railroad  company  to  secure  the 
issue  of  bonds  above  referred  to,  and  a  receiver  was 
appointed  to  take  charg:e  of  the  property  and  assets  of 
the  company.  The  strip  of  land  which  had  been  ac- 
quired by  the  Port  Royal  Railroad  Company  from 
Holt  passed  into  the  possession  of  the  receiver. 

On  August  20,  18%,  Mrs  Hughes,  W.  K.  Miller, 
and  J.  R.  Lamar  presented  a  petition  to  the  judge  of 
tire  superior  court,  setting  forth  that  they  were  the 
owners  of  the  land  in  the  possession  of  the  receivei 
which  was  described  in  .the  deed  from  Holt  to  the  Port 
Royal  Railroad  Company;  that  upon  the  same  there 
had  been  erected  six  railroad  tracks,  which  were  now 
in  tbe  possession  of  the  receiver,  and  in  use  by  him  as 
a  part  of  the  railroad  yard  and  terminals,  in  the  city  of 
Aug"usta;  that  Mrs.  Hug-hes  acquired  title  to  the  prop- 
erty under  the  will  of  Charles  DeLaig-le,  and  became 
entitled  to  possession  on  the  death  of  her  mother,  Emma 
De  Laigle  Harris,  which  occurred  on  January  13,  1894: 
that  she  had  conveyed  an  undivided  half  interest  in  the 
same  to  W.  K.  Miller  and  J.  R.  Lamar;  that  the  prop- 
erty is  of  (freat  value,  to  wit,  $5,000,  or  other  large  sum . 
and  that  the  railroad  iron  laid  upon  the  same  is  the 
property  of  petitioners,  and  is  of  the  value  of  $750,  and 
the  yearly  rental  value  of  the  property  is  $600,  or  other 
11  (N  s)  A  a  E  R  Cas— 3S 
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larg'e  sum;  that  the  company  is  insolvent,  in  the  hands 
of  a  receiver,  and  its  assets  in  the  state  of  South  Caro- 
lina are  also  in  the  hands  of  a  receiver,  and  the  property 
of  the  company  is  about  to  be  sold  under  a  final  decree 
in  that  state  advertised  to  take  place  on  the  first  Tues- 
day in  September,  1896;  that  petitioners  cannot  obtain 
pxyment  for  the  useof  their  land,  nor  eject  the  receiver 
therefrom,  without  the  permissiouof  thecourt.  They 
pray  that  they  be  allowed  to  sue  the  receiver  and  for 
«icj.Hf  profits  from  January  13,  180+,  and  that,  unless 
arranjfements  can  be  made  for  the  purchase  of  the  same, 
the  receiver  be  ejected,  and  possession  be  surrendered 
by  the  court  to  them;  that,  pending-  the  final  determi- 
nation of  the  issue,  the  receiver  be  enjoined  from  sur- 
rendering possession  of  the  property  in  GeorK"ia,  and 
the  assets  and  income  in  his  hands,  until  the  final  order  * 
of  this  court;  and  that  the  receiver  hold  up  suflicient 
money  to  pay  the  judgement  that  may  be  rendered. 

On  this  petition  the  presiding-  judge  passed  the  follow- 
ing- order:  "Read  and  sanctioned.  Let  this  petition 
be  filed.  Petitioners  are  allowed  to  intervene  in  said 
cause,  and  to  sue  J.  H.  Averill,  receiver  of  the  Port 
Royal  &  Augusta  Railroad  Company;  and  he  and  said 
company  are  required  to  show  cause  before  me  on  the 
Slat  day  of  Aug^ust,  18%,  in  the  superior  court  room  at 
Augusta,  Ga.,  why  the  prayer  of  the  petitioners  should 
not  be  granted.  In  the  meantime  he  and  the  said  com- 
pany are  restrained  from  chantfin^  the  existing'  status 
of  the  said  property  or  permitting  the  same  to  be  sold 
in  the  state  of  South  Carolina,  as  advertised,  until 
further  order  of  this  court,     Aug-ust  20,  18%." 

On  August  31,  18%,  the  receiver  filed  an  answer  to 
the  petition  of  the  interveners,  in  which  some  of  the 
allegations  were  denied,  and  others  were  neither  ad- 
mitted nor  denied,  for  the  alleged  reason  that  the  re- 
ceiver was  not  informed  as  to  the  matter.  It  was  al- 
leged that  when  he  was  appointed  receiver  he  found 
the  Port  Royal  &  Augusta  Railway  Company  in  pos- 
session of  the  property,  and  the  same  passed  into  bis 
pOLssession,  and  he  is  informed  and  believes  that  the  rail- 


.y  Google 


Am « Kiag  CONUEMNATION  547 

KCaa 

Charleston,  etc.,  Ry.  Co.  v.  Hughes 

way  company  bad  been  for  many  years  in  open  and 
peaceable  possession  of  the  same,  claiming'  it  as  its  own, 
in  good  faith,  adversely  to  the  claims  of  all  others. 
The  prayer  of  the  answer  was  that  the  interveners  be 
required  to  make  strict  proof  of  their  allegations,  and 
that,  if  it  be  shown  to  the  court  that  they  are  the  owners 
and  entitled  to  possession,  he  be  allowed  a  reasonable 
opportunity  to  ascertain  what  will  be  a  fair  and  reason- 
able price  at  which  to  acquire  the  lot  and  negotiate  for 
the  purchase  thereof,  subject  to  the  final  approval  of 
thecourt,.and  that,  in  the  event  the  interveners  and  the 
receiver  fail  to  come  to  an  agfreeraent  as  to  the  prite  to 
be  paid,  the  question  be  submitted  to  a  jury,  and, 
if  the  amount  found  in  favor  of  the  interveners  meet 
with  the  approval  of  the  court,  he  have  the  option  of 
acquiring  the  same  at  the  price  so  found;  that,  if  in  the 
meanwhile  the  propertj'  of  the  railway  company  shall 
have  been  sold  in  pursuance  of  the  orders  of  the  court, 
the  purchasers  have  the  option  of  acquiring  the  lot  at 
such  price. 

Thereafter,  on  the  same  day,  the  receiver  filed  an 
amendment  to  his  answer,  in  which  it  was  alleged  that 
Charles  De  Laig'le  devised  a  certain  parcel  of  land  to 
trustees  for  the  use  and  benefit  of  his  daughter  Emma 
De  Laigle;  that  Verdery  was  appointed  successor  to 
the  trustee  named  in  the  will,  and  by  an  order  of  court 
made  a  deed  to  Holt,  undertaking  to  convey  the  fee- 
simple  title,  and  that  he  is  informed  and  believes  that 
both-  Verdery,  trustee,  and  Holt  believed  that  the  fee 
in  the  land  wasacquired  bj' Holtunder  the  conveyance; 
that  thereafter  Holt  executed  a  deed  undertaking'  to 
convey  to  the  Port  Royal  Railroad  Company  a  fee- simple 
estate  in  the  land  described  in  the  petition  of  the  inter- 
veners, which  is  a  portion  of  the  tract  which  Holt  ac- 
quired under  the  deed  from  Verdery,  trustee;  that  Holt 
and  the  company  believed  that  the  fee-simple  title  had 
been  acquired ;  that  thereafter  the  property  of  the  Port 
Royal  Railroad  Company  was  sold,  and  a  deed  to  the 
same  was  made,  including'  the  land  in  dispute,  to  the 
Port  Royal    &    Augusta   Railway  Company;  that  by 


.y  Google 


d48  condemnation  Vol  XI 

(MS) 

Charleston,  etc.,  Ky.  Co.  v.  Hughes 

virtue  of  the  several  conveyances,  and  !n  the  belief  that 
it  had  acquired  a  fee-simple  estate  in  the  strip  of  land, 
the  Port  Royal  &  Augusta  Railway  Company  entered 
upon  and  took  possession  of  the*  same,  and  as  its  re- 
ceiver respondent  took  control  of  it  as  the  property  of 
such  company.  It  is  further  allejaced  that  the  first  in- 
formation that  the  receiver  ever  had  that  interveners 
claimed  title  to  the  land  in  controversy  was  when  their 
petition  was  served  upon  him. 

On  April  38,  1897,  the  receiver  filed  another  amend- 
ment to  his  answer,  in  which  it  was  set  up  that  the 
Port  Royal  Railroad  Company  acquired  a  rig-ht  of  way- 
over  and  throufjh  the  premises  sued  for,  by  virtue  of 
condemnation  proceeding's  had  in  accordance  with  the 
powers  conferred  upon  such  company  in  its  charter,  as 
will  fully  appear  by  the  record  of  the  court  in  which 
the  present  case  was  pending*,  and  that  the  receiver  is 
the  successor  to 'the  rig-ht  so  acquired  by  the  Port  Royal 
Railroad  Company. 

On  the  same  day  the  following:  order  was  passed  : 
"The  Charleston  &  Western  Carolina  Railway  Com- 
pany having:  purchased  the  property  of  the  Port  Royal 
&  Augusta  Railway  Company,  and  being  in  possessioa 
of  the  said  property  and  that  sued  for  by  B.  H.  Hug-bes 
ei  al.,  ordered  that  the  said  Charleston  &  Westeni 
Railway  Company  be  allowed  to  defend  the  claim  6Ied 
by  B.  H.  Hughes  et  aL,  and  to  file  the  pleas  this  day 
presented." 

The  pleas  of  the  Charleston  &  Western  Carolina 
Railway  Company,  which  were  referred  to  in  the  or- 
der, were,  in  substance,  as  follows  :  It  denies  that  the 
petitioners,  or  either  of  them,  have  any  right,  title,  or 
interest,  at  law  or  in  equity,  in  or  to  the  premises  ia 
dispute.  It  admits  that  the  main  line  and  tracks  of 
the  Port  Royal  Railroad  Company  were  located  and 
constructed  over  the  strip  of  land  sued  for  about  the 
year  1873,  and  that  ever  since  that  time  the  laud,  and 
the  tracks  thereon,  have  constituted  an  indispensable 
portion  of  the  main  right  of  way  and  railroad  of  that 
company,  and  now  of  the  defendant,  and  that  the  same 
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has  been  operated  coniiououslj',  as  a  part  of  the  public 
highway  from  Port  Royal  to  the  city  of  Augusta,  for 
more  than  20  years.  It  admits  that  Mrs.  Hughes  was 
the  only  surviving  child  of  Emma  De  Laigle  Harris, 
and  that  the  latter  died  on  the  date  alleged.  The  land 
sued  for  was  once  owned  by  Charles  De  Laigle,  and 
passed  under  his  will  to  Louis  De  Laigle  as  trustee  for 
Emma  De  Laigle  and  her  children.  That  Walton  was 
appointed  trustee  to  succeed  Louis  De  Laigle,  and  tbat 
Verdery  was  appointed  to  succeed  Walton.  That  on 
September  9,  1870,  upon  the  joint  petition  of  Ver- 
dery. trustee,  and  Emma  De  Laigle,  the  sale  of  the 
property  was  authorized,  Emma  De  Laigle  at  that 
time  being  the  only  beneficiary  of  the  trust  in  esse. 
That,  in  accordance  with  the  order,  the  land  was  sold 
to  Holt,  the  trustee  conveying  to  him  in  fee  simple. 
That  the  purchase  money  ($4,000)  was  paid  in  cash  to 
the  trustee,  who  invested  it  for  the  benefit  of  the  trust 
estate.  That  subsequently  Verdery  resigned  the  trust, 
after  Mrs.  Hughes,  the  petitioner,  was  born,  and  that 
on  the  .petition  presented  by  Mrs.  Hughes  on  her  own 
behalf,  and  as  next  friend  to  her  daughter,  Joseph  B. 
Harris  was  appointed  trustee.  Tbat  Verdery  fully 
accounted  for  the  amount  received  by  him,  and  paid 
the  same  over  to  Harris,  trustee,  after  the  execution 
by  Harris  of  a  bond  required  by  the  ordtjr  of  court. 
That  Mrs.  Hughes  has  never  repudiated  or  disafi5rmed 
the  petition  that  was  filed  in  her  behalf,  or  restored 
the  money  paid  for  her  use.  Tbat  the  Port  Royal 
Railroad  Company  had  acquired  the  premises  in  dis- 
pute as  a  right  of  way  ifnder  condemnation  proceedings 
which  were  authorized  by  its  charter.  That  under 
such  proceedings  it  acquired  title  and  went  into  posses- 
sion, and  at  great  cost  proceeded  to  construct  the  main 
track  of  its  railroad,  placing  thereon  divers  side  tracks 
which  were  necessary  for  its  use,  and  completed  the 
construction  of  its  entire  railroad  from  Augusta  to 
Port  Royal,  S.  C.  That  the  property  passed  from  the 
Port  Royal  Railroad  Company  to  the  Port  Royal  & 
Augusta  Railway   Company    by   virtue  of  the  decree 
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rendered  in  the  foreclosure  proceeding's  brou^bt  by  the 
bondholders  of  the  former  company.  That  in  1893, 
in  the  foreclosure  proceedings  had  aguinst  the  Port 
Royal  &  Augusta  Railway  Company  under  authority 
of  the  orders  of  court  passed  therein,  receiver's  certifi- 
cates to  the  amount  of  $100,000  were  issued,  and  de- 
clared to  be  a  first  lien  upon  the  entire  line  of  railroad 
in  the  possession  of  the  receiver.  That  none  of  such 
certificates  were  ever  paid,  and  that  the  entire  property 
of  the  railroad  was  sold  because  of  the  nonpayment  of 
the  same,  together  with  a  larfife  amount  of  the  other 
indebtedness  of  the  receiver,  amountlniif  to  not  less  than 
$150,000.  That  the  defendant  became  the  purchaser 
of  the  Port  Royal  St  Auufusta  Railway  Company  at 
such  sale,  and  received  a  conveyance  of  the  same  from 
the  master.  That  under  the  law  of  Georgfia,  the 
trustee  of  such  a  trust  as  was  created  by  the  will  of 
Charles  De  Lai^le  was  not  only  for  the  benefit  of  the 
life  tenant,  but  was  to  preserve  the  conting-ent  remaind- 
ers, and  that  Mrs,  Huo^hes  and  her  g'rantees  are  con- 
cluded, and  especially  under  the  sale  of  the  trustee  to 
Holt.  That  Mrs,  Hughes  elected  to  ratify  and  affirm 
the  sale  when  she  applied  for  the  appointment  of  Joseph 
B.  Harris  as  trustee,  under  which  order  the  purchase 
money  received  by  Verdery,  trustee,  was  recognized 
as  representing  the  entire  estate  in  the  property,  and 
turned  over  to  Harris,  trustee,  as  such.  That  Mrs. 
Hughes  well  knew  all  of  the  facts  and  when  she  be- 
came of  age  did  not  disaffirm  such  transactions,  or  un- 
dertake to  avoid  the  condemnation  proceedings,  until 
August,  18%,  and  stood  by  and  allowed  the  railroad 
company  to  occupy  that  portion  of  its  ri^ht  of  way 
many  times  a  day,  using  the  same  for  the  hauling  there- 
on of  trains  carrying  passengers,  freight,  and  mails. 
That  petitioners  are  not  entitled  to  maintain  an  action 
of  ejectment  or  destroy  the  unity  of  the  property  as 
maintained  and  enjoyed  for  man;  than  20  years,  and 
thus  deprive  the  public  of  the  benefit  of  a  completed 
and  operated  railroad.  The  court  sustained  a  demur- 
rer to  the  plea  of  the  Charleston  &  Western  Carolina 
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Railway  Company,  and  this  ruling'  is  the  basis  of  one^ 
of  the  assignments  of  error  in  the  main  bill  of  excep- 
tions. I 

Thereafter  the  Charleston  &  Western  Carolina  Rail- 
way Company  offered  the  following  amendment  to  its 
pleading :  "Now  comes  the  Charleston  &  Western 
Carolina.  Railway  Company,  admitted  to  defend  against 
the  intervention  of  B,  H.  Hughes  and  others,  and  pre- 
sents for  refiling,  under  the  sanction  of  the  court,  its 
original  answer,  and  protestin^r  against  any  judgment 
or  decree  against  it,  and  reserving  the  right  to  except 
thereto,  and  reserving  also  all  exceptions  heretofore 
made,  and  the  right  to  insist  thereon.  For  an  amend- 
ment to  the  original  prayer  of  the  answer,  prays  that 
the  court  order  that,  if  any  verdict  or  decree  is  rend- 
ered against  this  defendant,  the  Charleston  &  Western  ■ 
Carolina  Railway  Company,  that  it  be  not  one  of  eject- 
ment, but  a  money  verdict  for  the  value  of  the  land, 
upon  the  payment  of  which  this  defendant  may  retain 
the  premises  in  dispute." 

The  presiding  judge  refused  to  allow  theoriginalans- 
wer  to  be  refiled  with  the  amendment,  and  this  is  assigned 
as  error.  While  the  original  answer  of  the  defendant 
was  stricken  on  demurrer,  it  appears  from  the  record 
that  at  the  trial  of  the  case  all  of  the  evidence  which 
would  have  been  admissible  under  such  an  answer  was 
admitted,  and  the  facts  appearing  in  such  evidence  are 
set  forth  in  the  first  part  of  this  statement.  After  all 
the  evidence  was  submitted,  the  judge  directed  the 
jury  to  find  for  the  plaintiffs  the  premises  in  dispute, 
but  that  the  railroad  iron  thereon  was  the  property  of 
the  defendant.  Upon  this  verdict  a  judgment  was 
entered  for  the  plaintiffs  against  the  defendant  for  the 
party  property  in  dispute,  and  directing  a  writ  of  pos- 
session to  issue,  and  authorizing  the  sheriff,  on  demand 
of  the  plaintiffs,  to  put  defendant,  its  agents  and  ser- 
vants, out  of  possession.  Thereupon  the  defendant 
excepted,  and  the  plaintiffs,  bj-  cross  bill,  complained 
of  rulings  which  will  be  hereinafter  referred  to. 

The  errors  assigned  in  the  main  bill  of  exceptions 
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were:  First,  the  court  erred  in  sustaining'  the  demurrer 
to  the  original  answer  of  the  defendant;  second,  the 
court  erred  in  refusing  to  allow  the  defendant  to  refile 
its»answer  with  the  amendment  so  as  to  have  a  money 
verdict  against  the  receiver,  because  if,  under  the  evi- 
dence, petitioners  show  a  title  in  them,  which  would 
ordinarily  authorize  a  recovery  in  ejectment,  in  the 
present  case  there  should  be  a  finding  for  a  sum  of 
money,  or  a  decree  authorizing  the  receiver  to  acquire 
the  premises  by  the  exercise  of  the  power  of  eminent 
domain  enjoyed  by  the  Port  Royal  &  August'i  Railway 
Company.  The  assignments  of  error  in  the  cross 
bill  of  exceptions  were  that  the  court  erred  in  direct- 
ing the  jury  to  find  for  the  defendant  the  iron  rails  and 
other  improvements  located  upon  and  permanently 
attached  to  the  railroad,  it  being  insisted  that  such  rails 
and  other  improvements,  beingf  permanently  attached 
to  the  railroad,  should  pass  with  the  real  estate, 

1.  The  item  of  the  will  of  Charles  De  Laigle  under 
which  the  petitioners  derived  title  was  construed  by  this 
court  in  the  case  of  Fleming  v.  Hughes,  '^  Gi.  444,  27 
S.  E.  791.  It  was  there  held  that  the  legal  title  passed 
to  the  trustee  as  to  the  life  estate  oaly;  that  the  remain- 
der created  wis  a  legal,  and  notan  equitable  estate;  and 
that,  therefore,  the  order  of  sale  which  was  granted  on 
the  application  of  Verdery,  trustee,  did  not  authorize  the 
sale  of  any  other  interest  in  the  land  than  the  life  estate 
of  Bmma  D.:  Laigle.  The  only  interest  acquired  by 
Holt  under  such  sale  beincf  the  life  estate,  that  was  all 
that  he  could  convey.  By  the  terms  of  this  decision, 
the  title  to  the  fee  vested  in  Mrs.  Hughes  upon  the 
death  of  her  mother,  on  January  13,  1894.  It  appears, 
therefore,  that  all  the  issues  raised  in  the  present  case 
involving  the  question  of  title  are  conclusively  settled 
by  the  case  cited. 

2.  The  Port  Royal  Railroad  Company  was  incorpora- 
ti'd  by  an  act  of  the  general  assembly  approved  Decem- 
1)  .'r  1 9.  1859,  and  by  its  charter  it  was  declared  that  '  'the 
>  lid  company  shall  possess  and  enjoy  the  same  prtvi* 
Lges  as  to  right  of  way  as  are  vested  in,  and  enjoyed 
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by,  the  Central  Railroad  &  Baukinfr  Company  of 
Georg:ia."  Acts  1859,  p.  324.  in  the  charter  of  the 
Central  Railroad  &  Banking  Company  it  was  provided 
that  that  company  should  have  power  to  construct  a 
railroad,  "paying:  to  the  owners  oflands  througrh  which 
the  s^me  may  pass  a  just  indemnity"  for  the  value  of 
the  land  covered  by  the  railway  and  the  rig-ht  of  way 
on  either  side  thereof.  If  the  company  could  not  ac- 
quire the  title  to  the  rigrht  of  way  by  purchase,  it  was 
provided  that  the  amount  of  damajre  or  injury  occas- 
ioned by  the  construction  and  maintenance  of  the  road 
should  be  ascertained  and  determined  by  the  award  of 
three  appraisers,  one  to  be  chosen  by  the  company,  one 
by  the  "owner,"  and  one  bj' the  inferior  court  of  the 
county  where  the  land  lay;  and,  if  the  "owner"  should 
decline  to  appoint  an  appraiser,  then  two  were  to  be 
appointed  by  the  inferior  court, — -the  finding  of  the  ap- 
praisers to  operate  as  a  judgment  for  the  amount  against 
the  company,  either  party  having  the  i:i(rht  to  appeal 
from  the  award  of  the  appraisers  to  a  special  jury  in 
the  superior  court.  It  was  provided  that  "the  decision 
shall  vest  in  the  company  the  fee  simple  of  the  land  in 
'juestion,  and  in  the  other  party  a  judg"ment  for  its 
value."  In  making  the  valuation  the  appraisers  should, 
in  case  of  appeal  to  a  jury,  take  into  consideration  the 
loss  or  damage  which  may  occur  to  the  "owner"  or 
"owners"  in  consequence  of  the  land  beiner  taken,  and 
also  the  benefit  and  advantage  to  be  received  from 
the  construction  of  the  railroad.  Prince's  Dig, 
pp.  331,  332  {Acts  1835,  p.  217).  It  will  be  seen 
that,  under  the  charter  above  quoted  from,  it  was  con- 
templated that  the  right  of  way  should  be  acquired  by 
purchase  from  the  "owner"  of  the  land,  and  that,  upon 
failure  of  the  company  and  the  owner  to  agree  upon 
the  amount  to  be  paid,  condemnation  proceedings  could 
be  had  in  the  manner  above  referred  to,  and  that  the 
persons  against  whom  such  condemnation  proceedings 
must  be  instituted  were  the  owners  of  the  property  ; 
that  is,  the  same  persons  with  whom  the  company 
would  be  required  to  negotiate  for  the  purchase  of  the 
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property.  The  persons,  therefore,  who  are  the  own- 
ers, and  who  would  have  to  be  consulted  if  a  purchase 
at  private  sale  was  desired,  are  the  ones  who  should 
be  made  parties  to  the  condemnation  proceedings.  If 
the  person  in  possession  of  the  property  was  not 
clothed  with  the  power  to  make  a  conveyance  of  the 
interest  of  another  in  the  same  property,  then  such  per- 
son could  not  acquire  the  right  to  dispose  of  the  inter- 
est of  the  other  party  by  submitting  to  condemnation 
proceedings  to  which  the  other  person  at  interest  was 
not  a  party,  nor  deprive  the  other  of  his  right  to  assert 
his  interest,  whatever  it  maj'-  be,  against  the  corpora- 
tion instituting  the  condemnation  proceedings.  If  a 
life  tenant  could  not  convey  to  a  railroad  company  for 
a  right  of  way  the  interest  of  a  remainder-man, the  most 
solemn  judgment  that  could  be  rendered  in  condemna- 
tion proceedings,  to  which  the  railroad  company  and 
the  life  tenant  alone  were  parties,  could  not  operate  as 
an  estoppel  upon  the  remainder-man.  It  becomes  neces- 
sary in  the  present  case  to  determine  whether,  ia 
condemnation  proceedings  instituted  under  the  provis- 
ions of  the  charter  referred  to  against  a  person  who  was 
the  assignee  of  the  life  tenant,  the  interest  of  a  contin- 
gent remainder-man,  who  was  not  tit  esse  when  the 
proceedings  were  had,  passed  to  the  railroad  company. 
The  award  of  appraisers  in  such  proceedings  operates 
as  a  judgment  between  the  parties,  and  is  governed  by 
the  same  rules  that  would  ordinarily  be  applied  to 
judgments  of  courts  ;  and  such  an  award,  or  a  verdict 
and  judgment  on  appeal  from  the  same,  has  the  same 
force  as  an  ordinary  judgment  rendered  by  a  court  of 
competent  jurisdiction.  It  is  conclusive  upon  the  par- 
ties and  privies,  but  it  is  not  binding  upon  strangers. 
If,  at  the  time  the  condemnation  proceedings  wtre  had 
there  were  two  estates  in  the  property,  one  a  life  es- 
tate and  the  other  a  contingent  remainder,  the  fact 
that  it  was  impossible  to  ascertain  the  persons  whr> 
would  eventually  take  as  remainder-men  upon  the  hap- 
pening of  the  contingency  provided  for  in  the  will 
would  not  authorize  the  conclusion  that  the  interest  of 
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such  remainder-men  was  acquired  by  proceedings 
against  the  life  tenant,  who,  under  no  circumstances. 
could  be  held  to  represent  them.  If  the  condition  of 
the  title  to  the  property  at  the  time  of  the  condemna- 
tion proceedings  is  such  that  notice  cannot  be  g^iven  ta 
all  interested,  notice  to  such  that  are  definitely  knows 
to  be  interested  would  not  be  held  to  be  sufficient  to 
deprive  of  tbeir  rigfhts  others  whose  identity  was  un- 
known, but  whose  interest  in  the  property  was  ascer- 
tainable. Condemnation  proceedings  pass  title  to 
whatever  interest  the  parties  who  took  part  in  the  pro- 
ceedings have  in  the  property,  and  a  party  who  could 
not  be  notified  is  not  bound  by  the  award  or  judgment. 
In  such  cases  the  railroad  company  would  fail  to  ac- 
quire a  perfect  title  to  the  property;  and  this  imposes  no 
greater  hardship  upon  a  railroad  company  than  it  does 
upon  any  other  person  who  desires  to  purchase  prop- 
erty in  which  there  is  a  contingent  interest  outstand- 
ing in  some  one  whose  identity  cannot  be  determined 
at  the  time  of  the  purchase.  The  condemnation  pro- 
ceedings are  no  more  than  a  compulsory  sale  of  all  the 
owner's  interest  in  the  property,  and  no  one  can  be 
thus  compelled  to  sell  who  is  not  a  party  to  the 
judgment  rendered  by  the  tribunal  which  is  erected 
for  this  purpose.  Therefore  a  railroad  company  which 
sees  proper  to  construct  its  railway  over  land  where 
the  title  is  in  the  condition  above  referred  to  acquires 
the  interest  of  all  those  with  whom  it  deals  by  negotia- 
tion, or  against  whom  it  proceeds  by  condemnation,  but 
takes  the  risk  of  other  persons  interested  making  claims 
in  thefuture, whether  they  be  left  out  of  negotiations  or 
the  condemnation  proceedings  by  mistake  or  from  nec- 
essity. In  the  present  case  condemnation  proceedings 
against  the  assignee  of  the  life  tenant,  to  whom  the  en- 
tire amount  awarded  as  damages  was  paid,  is  pleaded  in 
bar  of  the  right  of  the  remainder-man  in  the  same  prop- 
erty to  have  compensation  for  her  interest  after  the 
termination  of  the  life  estate.  This  cannot  be  the  law 
for,  if  so,  the  right  of  the  legislature  to  confiscate  in 
the  interest  of  public    improvements,   under  the  guise 
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of  condemnation  proceeding's,  would  be  complete,  it  be- 
ing- only  necessary  that  one  person  who  was  interested 
in  the  property  should  have  notice,  and  by  such  notice 
the  interest  of  every  other  person  would  be  held  to 
pass,  although  ig-norant  of  the  proceedings  under 
which  their  property  was  taken.  Under  the  ruling 
made  in  the  case  of  Fleming  v.  Hughes,  supra,  Smma 
De  Laigle  had  only  a  life  estate  in  the  property,  and 
this  was  the  only  estate  acquired  by  Holt  under  the 
purchase  from  Verdery,  trustee.  Holt,  therefore,  rep- 
resented no  one  but  himself,  and.  in  the  condemnation 

proceeding's  instituted  against  him,  his  tn- 
Tui'™""*?     terest  in    the  land    was    all    that  could  be 

affected  by  the  judgment.  As  he  did  not 
acijuire  the  interest  of  Mrs.  Hughes,  and  as  it  is  not 
pretended  that  any  part  of  the  money  paid  to  him  by 
the  railroad  was  ever  paid  over  to  Mrs.  Hughes,  or  to 
any  one  authorized  to  represent  her,  or  was  ever  used 
for  her  benefit  in  any  way,  the  condemnation  proceed- 
ings.if  they  had  terminated  in  a  reg'ular  judg'meni;,iDstead 
nf  a  conveyance  voluctarilyexcuted  by  Holt  in  accordance 
with  the  verdict  of  the  jury,  could  not  be  used  against 
Mrs.  Hug^hes  to  raise  either  an  estoppel  by  record, 
or  any  other  estoppel,  which  would  have  the  effect  of 
preventing'  her  from  asserting  her  rights  in  the  property. 
Under  this  view  of  the  case,  it  is  unnecessary  to  deter- 
mine whether  the  condemnation  proceedings  were 
invalid  on  account  of  one  of  the  arbitrators  not  having 
been  reg'ularly  appoiated,  or  whether  the  railroad  com- 
pany waived  its  rights  under  the  condemnation  pro- 
ceedings by  taking  the  deed  from  Holt.  Holt  was 
lawfully  in  pnssessinn  of  the  life  estate  under  the  con- 
i-eyance  made  to  him  by  Verdery,  trustee,  and  he  had 
a  right  to  sell  that  interest,  and  the  same  passed  to  the 
railroad  companj'  under  the  deed  which  he  executed  to 
it  after  the  verdict  had  been  rendered  in  the  condemna- 
tion proceedings.  In  the  case  of  Railroad  Co.  r. 
Stroud,  45  ArVt.  278.  it  was  held  that  it  was  incumbent 
on  the  railroad  company,  which  was  seeking  a  condem- 
nation of  a  right  of  way,  to  ascertain  the  owners  of 
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the  land,  and  make  them  parties  to  the  proceedmg-^, 
and  by  selecting*  the  parties  agfainst  whom  it  proceeded 
it  admitted  their  ownership.  In  the  opinion,  Cockrill. 
C.  J-.  referring^  to  the  rule  above  stated,  says  :  "The 
company  alone  can  start  the  proceeding's,  and  when  it 
does  so  it  must  proceed  against  the  owner,  and  it 
selects  the  parties  to  be  proceeded  against  at  its  peril, 
because,  by  starting  the  proceedings  ag-ainst  them,  it 
admits  that  they  are  the  owners.  This  is  no  hardship 
on  the  company.  The  records  and  other  means  of 
information  are  open  to  it,  and.  if  the  title  to  the  land 
to  be  taken  is  uncertain  or  in  dispute,  it  may  bring*  all 
persons  who  appear  to  be  owners  or  part  owners  into 
court,  and,  when  the  damages  are  assessed  and  paid 
into  court,  leave  the  contending  claimants  to  settle 
among  themselves  their  controversy  as  to  the  fund 
awarded." 

3.  When  a  railroad  company,  without  warrant  or 
authority,  enters  upon  the  land  of  another,  it  is,  as  a 
general  rule,  no  less  a  trespasser  than  any  other  per- 
son who  is  guilty  of  an  act  of  a  similar  nature.  If. 
however,  a  railroad  company  enters  upon  the  land  with 
the  consent  of  the  owner,  or  under  license  from  him, 
and  the  property  thus  taken  possession  of  becomes 
such  a  necessary  component  part  of  its  railroad  as  that 
to  surrender  its  possession  would  interfere  seriously 
with  the  interests  of  the  company,  the  landowner, 
although  entitled  to  compensation  for  his  property, 
might  by  his  conduct  in  allowing  the  entry  upon  his 
laud,  and  permitting  the  company  to  so  use  it  as  that  it 
could  not  be  abandoned  without  great  prejudice  to  its 
rights,  estop  himself  from  asserting  against  the  com- 
pany the  legal  title  to  the  property  by  an  action  of 
ejectment.  The  propositions  above  stated  are  simply 
the  application  of  familiar  principles  of  law  which 
govern  in  all  transactions  of  the  character  above 
referred  to,  whether  the  controversy  be  between  natu- 
ral persons  alone,  or  between  such  persons  and  corpo- 
rations, and  whether  the  corporation  be  public  or 
private.     A  railroad  corporation,  being  one  charged  by 
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the  law  with  the  performance  of  certain  duties  to  the 
public,  is  allowed,  under  some  circumstances,  to  set 
wp  rights  connected  with  the  land  over  which  it  oper- 
ates its  line  of  railway,  of  which  an  individual  or  an 
ordinary  private  corporation  would  not  g-enerally  be 
allowed'  to  avail  itself.  Controversies  in  reference  to 
the  possession  of  land,  where  the  rights  of  individuals 
only  are  involved,  ace  purely  matters  of  private  con- 
cern. Controversies  in  which  a  corporation  charged 
with  the  duties  incumbent  upon  carriers  of  passengers, 
freight,  and  mails,  in  which  an  effort  is  made  by  pri- 
tate  individuals  or  others  to  take  away  from  such  cor- 
poration a  part  of  the  property  in  its  possession  which 
is  absolutely  essential  to  its  complete  performance  of 
the  public  duties  required  of  it,  become  matters  of 
more  than  private  concern,  and  in  which  the  public  is 
deeply  and  seriously  interested.  For  this  reasoD  it 
bas  become  settled  law  that  the  harsh  remedies  which 
would  be  allowed  to  one  individual  against  another  in 
veference  to  the  possession  of  land  will  not  be  allowed 
to  one  who  is  seeking  to  recover  such  property  from  a 
railroad  company,  when  exact  justice  can  be  done  to 
such  owner  by  giving  to  him  remedies  which  are  less 
severe  in  their  nature,  and  by  which  he  would  secure 
substantially  the  same  rights,  thereby  saving  to  the 
public  the  right  to  require  a  performance  of  the  pub- 
lic duties  incumbent  upon  the  corporation  whose  prop- 
erty is  the  subject  matter  of  the  controversy.  That 
a  railroad  corporation  has  a  right  to  deprive  a  person 
of  his  property  for  its  uses,  by  doing  acts  which  in  an 
individual  would  be  dealt  with  as  a  trespass,  is  not 
contended  for  ;  but  when  a  railroad  company  enters 
upon  land,  and  constructs  its  road  without  lawful  an- 
thority.  and  the  landowner  acquiesces  in  the  wrongful 
act,  and  the  consequent  appropriation  of  the  property 
to  a  great  public  use,  until  the  same  has  become  a  nec- 
essary component  part  of  the  property  required  by  the 
railroad  to  perform  its  public  duties,  such  landowner 
will  be  held  to  have  waived  his  right  to  retake 
the    property,   and    will    be   remitted    to  such   other 
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remedies  for  tte  wrongf  done  him  as  will  not  interfere 
with  the  rights  of  the  public  to  have  the  railroad  main- 
tained and  operated.  If  this  is  the  case  in  reference  to 
unlawful  entry,  for  a  strong^er  reason  the  same  result 
would  follow  if  the  entry  by  the  railroad  company  in 
the  first  instance  was  by  the  authority  or  consent  of 
the  land  owner,  even  though  it  be  under  a  parol  license, 
and  the  legal  title  to  the  land  still  remain  in  the  land- 
owner. The  current  of  modern  authority  sustains 
the  proposition  that  when  a  railroad  company  is  in  pos- 
session of  land,  usin^  it  as  a  ripfht  of  way,  althoug-h 
not  having  acquired  the  legal  title  thereto,  the  land- 
owner would  be  estopped  from  ejecting  the  company 
from  the  premises,  if  it  was  shown  either  that  the  origi- 
nal entry  was  with  his  consent,  or  that  the  entry  with- 
out his  consent  was  so  long  acquiesced  in  that  to  allow 
the  company  to  be  ejected  would  either  dismember  the 
propertyof  the  company,  or  essentially  interfere  with  its 
ability  to  discharge  the  public  duties  incumbent  upon  it. 
Thi^,  however,  is  subject  to  the  qualification  that  the 
landowner  is  entitled  to  compensation  for  his  property, 
and  this  must  be  ascertained  and  paid  to  him  before  the 
corporation  is  vested  with  a  complete  right  to  hold  and 
enjoy  his  property  as  its  owu.  In  the  case  of  Railway 
Co.  !■.  Allen,  113  Ind.  581,  15  N.  E.  446,  the  general 
rule  is  slated  to  be  that,  when  land  is  seized  by  a  rail- 
road company  without  right,  the  owner  may  maintain 
ejectment;  but,  where  there  has  been  an  acquiescence 
on  the  part  of  the  owner  until  public  rights  have  inter- 
vened, such  action  will  not  lie,  but  the  landowner  will 
be  confined  to  a  recovery  of  com(>ensation.  In  Railway 
Co.  :■•  Beck,  11')  Ind.  "l24,  21  N.  E.  471,  it  was  held 
that  "a  landowner  who  stands  by,  without  demanding 
compensation,  until  a  railroad  company  has  so  far 
completed  and  put  into  operation  its  road  over  his  land 
as  to  involve  the  public  interest,  can  neither  enjoin  the 
company  nor  maintain  ejectment  to  recover  his  land. 
The  only  remedy  left  to  the  landowner,  in  such  a  case, 
is  to  proceed,  within  the  proper  time.to  have  his  damages 
assessed  and  enforced  against  the  railroad  company." 
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In  the  case  of  Railroad  Co.  v.  Pfeuffer,  56  Tex,  66, 
it  was  held  that,  where  laud  was  appropriated  by  a 
railroad  company  without  authority,  the  rig-fat  of  the 
owner  to  compensation  was  not  waived  by  his  standing 
by  and  permitting-  the  company  to  construct  its  road 
over  his  land,  nor  was  his  right  to  recover  the  land  lost, 
if  the  company  refused  to  make  compensation.  In  the 
case  of  McAulay  v.  Railroad  Co..  33  Vt.  311,  it  was 
held  that  where  a  landowner  acquiesced  in  the  occupa- 
tion of  his  land  for  the  construction  of  a  railroad,  with- 
out rcquirinfjf  prepayment  of  damages,  upon  a  contract 
for  future  payment  by  the  company,  and  the  road  was 
constructed  and  put  in  operation,  that  he  could  not 
afterwards,  on  failure  to  obtain  payment,  maintain 
ejectment  or  trespass  for  the  land.  Spe,  also,  Roberts 
V.  Railroad  Co.,  158  D.  S.  1, 15  Sup.  Ct.  756;  3  Elliott, 
R.  R.  §  1049.  In  those  cases  where  it  has  been  held  that 
the  land  owner  would  be  entitled  to  bring-  suit  against 
the  company  in  ejectment,  and  where  a  judgment  in 
ejectment  was  allowed  to  be  rendered,  it  was  also  held 
that,  upon  pleadings,  the  issuing  of  a  writ  of  possession 
would  be  stayed  until  the  company  could  be  allowed  a 
reasonable  time  in  which  to  acquire  title  to  the  prop- 
erty, either  by  purchase  or  condemnation,  or  that  the 
enforcement  of  such  a  judgment  in  ejectment  would 
be  enjoined  for  a  sijnilar  reason.  Railroad  Co.  i". 
Bruce,  102  Pa.  St.  23;  Railroad  Co.  v.  Jones.  59  Pa. 
St.  433;  Conger  v.  Railroad  Co. .  41  Iowa,  419;  Railroad 
Co.  V.  Adams  (Fla.)  10  South.  465.  In  the  case  of  Young 
V.  McKenzie,  3  Ga.  31,  it  was  held  that  an  action  of 
ejectment  against  a  bridge  company  to  recover  prop- 
erty in  its  possession  and  necessary  for  the  purpose  of 
butldidg  the  bridge,  but  to  which  the  title  had  not  been 
acquired  either  by  purchase  or  condemnation,  should 
be  enjoined  until  the  bridge  company  should  have  a  rea- 
sonable time  to  comply  with  the  terms  of  its  charter  in 
reference  to  condemning  the  property  for  its  use.  In 
this  case  there  had  been  an  attempt  to  acquire  the  land 
by  condemnation,  which  failed  for  the  reason  that  the 
proceedings  before  the  appraisers  were  recorded  in  the 
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wrongs  place.  Under  color  of  this  authority,  the  land 
was  entered  upon  and  the  bridge  built,  and  this  was 
one  of  the  reasons  which  broufifht  the  court  to  the  con- 
clusion that,  in  equity,  the  company  should  not  be 
ejected  until  an  opportunity  had  been  afforded  it  to  ac- 
quire the  land  by  condemnation. 

It  is  contended,  however,  in  the  present  case,  that, 
as  the  title  acquired  by  the  railroad  company  under  the 
deed  from  Holt  was  for  the  life  estate  of  Emma  De 
Laigle  only,  upon  her  death  the  title  imme- 
diately  vested  in  Mrs.  Hughes,  and  that 
the  possession  of  the  railroad  company,  relatively  to 
Mrs.  Hug^hes,  became  wron^ffuland  unauthorized,  and 
that,  therefore,  she  is  entitled  to  treat  it  as  a  naked 
trespasser  upon  her  property,  she  having  done  nothings 
which  would  amount  to  a  consent  on  her  part  to  the 
appropriation  of  the  property  by  the  company,  and  the 
lapse  of  time  between  the  death  of  her  mother  and  the 
filing*  of  the  suit  not  being  sufficient  to  have  amounted 
to  such  an  acquiescence  as  would  deprive  her  of  the 
rig-ht  to  maintain  an  action  of  ejectment  a^inst  the 
company.  Nothings  appears  in  the  record  which  would 
amount  to  an  estoppel  against  her.  There  was  no  evi- 
dence that  she  received  any  part  of  the  money  which 
was  paid  to  Verdery.  trustee,  when  the  property  was 
sold  to  Holt,  nor  that  any  part  of  the  same  was  ever 
used  for  her  benefit;  nor  has  there  been  any  ratification 
of  the  acts  of  these  persons  who  attempted  to  convey  to 
the  railroad  company  her  interest  in  the  property;  nor 
has  the  time  which  has  elapsed  since  her  right  of  entry 
accrued  been  of  such  duration  as  to  show  an  acquiescence 
in  the  wrongful  appropriation  of  her  property.  The 
case  should  be  treated  as  one  in  which  the  owner  of 
the  land  who  is  asserting  title  against  the  railroad 
company,  never  consented  to  its  occupation  by  the 
company,  either  by  herself  or  by  any  one  authorized  to 
represent  her.  But,  while  this  is  true,  we  do  not  think 
that,  under  the  circumstances  of  this  case,  Mrs.  Hughes 
should  be  allowed  to  treat  the  company  as  a  naked 
trepasser.  Its  entry  upon  the  property  in  the  lifetime 
11  (N  S)  A  &  E  R  Gas— 36 
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of  Emma  De  Laiffle  was  lawful  and  authorized.  At  the 
time  of  its  entry,  and,  so  far  as  the  record  shows,  up 
to  the  time  of  the  claim  now  set  up  by  Mrs.  Hughes, 
it  and  its  successors  believed  that  tbey  had  acquired  a 
fee-simple  title  to  the  property,  the  deeds  under  which 
they  claimed  purportinj^  to  convey  such  an  estate. 
Their  right  to  possession  after  the  death  of  Bmina  De 
Laigle  was  at  least  colorable.  It  has  been  said  that 
'"an  orijjinal  entry  by  the  consent  of  a  tenant  for  life 
is  lawful,  and  wil  1  not  subject  the  party  entering  to  an 
action  for  damages  on  the  part  of  the  remainder-man, 
although  damages  have  not  been  paid."  Mills,  Km.  Dom. 
S  142.  The  statement  above  made  was  quoted  approv- 
ingly and  followed  in  the  case  of  Railroad  Co.  v.  Good- 
win, 111  III.  273.  In  the  case  of  Austin  v.  Railroad 
Co.,  45  Vt.  215.  it  was  held  that  where  a  railroad  com- 
pany had  entered  into  possession  of  property  with  the 
consent  of  the  life  tenant,  and  continued  to  use  and 
possess  the  same  after  the  termination  of  the  life  estate, 
to  the  exclusion  of  the  remainder-man,  and  without  ap- 
praisal or  payment  of  damages,  the  remainder-man 
could  not  maintain  ejectment  against  the  company. 
Even  if  we  were  disposed  to  do  so,  it  is  not  necessary 
for  us  to  go  to  the  length  of  the  decisions  just  cited. 
We  are  of  opinion  that  the  petitioners  in  the  present 
ctse  have  waived  their  right,  if  any  they  had,  to  insist, 
in  the  first  instance,  upon  a  judgment  in  ejectment 
against  the  railroad  company,  not  by  anything  they 
have  done  before  they  instituted  their  suit,  but  by  the 
way  in  which  they  have  brought  their  suit,  and  the 
character  of  the  same,  and  of  the  relief  prayed  in  the 
original  petition.  The  assets  of  the  Port  Royal  &  Au- 
gusta Railway  Company  were  in  the  custodyof  a  court 
of  equity,  through  the  medium  of  a  receiver,  and  he 
had  possession  of  the  property  now  in  controversy. 
The  petitioners  did  not  apply  to  this  court  for  leave  to 
go  into  a  common-law  court  and  assert  there  a  strict 
and  technical  common-law  right,  but  they  applied  to 
this  court  of  equity  to  be  allowed  to  come  in  and  make 
themselves  parties  to  the  pending  suit,  and  set  up  their 


.y  Google 


Am  A  Eng  CONDEMNATION  563 

KCas 

Charleston,  etc.,  Ry.  Co.  v.  Hugfhes 

rig-ht  in  such  suit  agfainst  the  receiver  and  the  company 
which  was  represented  by  him;  and  they  prayed  for  a 
judjfment  declaring'  them  to  be  the  owners  of  the  prop- 
erty described  in  their  petition,  and  that  they  be  placed 
in  possession  of  the  same,  if  the  court  should  decide  in 
their  favor;  and  distinct  prayers  were  made  for  an  order 
in  the  nature  of  an  injunction  against  the  receiver  to 
prevent  him  from  delivering^  any  of  the  property  in 
Georgia  to  those  who  miffht  become  purchasers  under 
the  order  of  court  in  the  state  of  South  Carolina  until 
the  issues  raised  by  them  should  be  determined;  and, 
further,  that  the  receiver  should  be  required  to  retain 
in  his  hands  a  sufficient  sum  of  money  to  pay  the  judg- 
ment that  might  be  rendered  in  favor  of  petitioners. 
On  this  petition  the  court  passed  an  order 
allowing  the  petitioners  to  intervene  in  the  ?,■,'{!."'''"' 
cause,  and  granted  an  order  restraining  the 
receiver  from  changing  the  existing  status  of  the  prop- 
erty, or  permitting  the  same  to  be  sold  in  the  state  of 
South  Carolina,  as  petiticmers  alleged  was  about  to  take 
place.  The  petitioners  have  not  only  resorted  to  a 
court  of  equity  to  set  up  their  claim,  but  they  have 
come  in  praying  in  their  behalf  distinct  equitable  re- 
lief. They  practically  concede  that  a  contingency  may 
arise  in  which  the  parties  in  possession  of  the  land 
claimed  by  them  would  be  authorized  to  purchase 
the  same,  such  being  the  inevitable  inference  to 
be  drawn  from  the  prayer  asking  that  a  sum  of 
money  be  imp<iunded  in  the  hands  of  the  receiver 
for  their  benefit.  "He  who  i^ould  have  equity 
must  do  equity  and  give  effect  to  all  equitable 
rights  in  the  other  party  respecting  the  subject- 
matter  of  the  suit."  Civ.  Code,  ^  3924.  The  meaning 
of  this  maxim  is  "that  whatever  be  the  nature  of  the 
controversy  between  two  definite  parties.'and  whatever 
be  the  nature  of  the  remedy  demanded,  the  court  will 
not  confer  its  equitable  relief  upon  the  party  seeking 
its  interposition  and  aid,  unless  he  has  acknowledged 
and  conceded,  or  will  admit  and  provide  for.  all  the 
equitable  rights,  claims,  and  demands  justly  belonging 
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to  the  adversary  pirty,  and  growing-  out  of,  or  necessa- 
rily involved  in,  the  subject-matter  of  the  controversy- 
It  says,  in  effect,  that  the  court  will  g-ive  the  plaintiff 
the  relief  to  which  he  is  entitled  only  upon  conditioa 
that  he  has  given,  or  consents  to  give,  the  defendant 
such  corresponding  rights  as  he  also  may  be  entitled 
to  in  respect  of  the  subject-matter  of  the  suit."  1  Pom. 
Eq.  Jur.  §  385.  Any  one  going  into  a  court  of  equity, 
and  asking  its  aid,  whether  that  aid  be  such  as  could  be 
obtained  in  a  court  of  law,  or  whether  it  be  of  a  char- 
acter obtainable  only  in  a  court  of  equity,  submits  him- 
self to  the  jurisdiction  of  the  court,  and  in  asking  its 
aid  subjects  himself  to  the  imposition  of  such  terms  as 
well-established  equitable  principles  would  require. 
Especially  would  this  be  true  where  the  relief  sought 
by  the  party  applying  to  the  court  is  both  legal  aad 
equitable  in  its  nature.  No  one  can  read  the  facts  of 
the  present  case  without  being  impressed  that  there  is 
an  overwhelming  equity  in  favor  of  this  railroad  com- 
pany being  allowed  to  purchase  from  the  petitioners 
the  property  owned  by  them,  and  which  is  so  necess- 
ary to  the  complete  operation  and  maintenance  of  the 
company's  road  in  the  discharge  of  its  public  duties. 
Whatever  might  have  been  Mrs.  Hughes'  rights  against 
the  company,  if  she  had  sued  at  law,  or  if  she  had  ob- 
tained leave  of  this  court  of  equity  to  have  maintained 
at  law  an  independent  suit,  against  the  receiver,  or 
other  persons  in  possession,  under  the  remedy  which 
she  has  elected,  she  is  bound  to  submit  the  subject- 
matter  of  the  litigation  to  the  adjudication  of  the  court 
upon  equitable  principles.  Her  right  to  insist  upon  a 
judgment  of  ouster  in  the  first  instance  is  therefore 
gone,  if  the  defendant  desires  to  insist  upon  its  right 
to  purchase  the  property;  and  the  pleas  of  the  defen- 
dant, which  set  up  its  right  to  have  the  value  of  the 
property  passed  upon  by  a  jury,  that  they  might  be 
given  an  opportunity  to  purchase  and  pay  for  thesame, 
were  good,  in  substance,  and  should  not  have  beea 
ttricken. 
It  is  contended,  however,  that  as  the  defendant  is  a 
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foreiEfo  corporation,  and  as  it  ha-s  no  authority,  under 
the  laws  of  this  state,  to  acquire  property  by  condem- 
nation.  it  had  no  right  to  come  into  court  and  file  a 
plea  askings  that  what  was  equivalent  to  a  condemnation 
be  had  in  the  pending  suit.  While  it  is  not  a  corpora- 
tion organized  under  the  laws  of  this  state,  by  comity 
it  is  permitted  to  come  into  this  state,  and  is  here  dis- 
charg-ing-  public  duties  of  the  nature  usually  performed 
by  corporations  of  that  character,  and  it  is  as  fully  under 
the  control  of  the  laws  of  this  state  in  regard  to  the 
discharge  of  such  public  duties  as  if  it  had  been  incor- 
porated under  our  laws.  As  a  foreig^n  corporation,  it 
has  the  right,  until  stopped  by  the  state,  to  maintain 
and  operate  its  railroad  within  the  limits  of  this  state. 
In  order  to  exercise  this  right,  the  property  in  con- 
troversy is  an  essential  part  of  its  rig'ht  of  way  and 
terminals.  Such  being  the  case,  the  equity  in  its  favor, 
requiring  that  the  court  of  equity  to  which  petitioners 
have  applied  should  accord  to  it  the  right  to  acquire  by 
purchase  the  possession  of  the  property  before  a  harsh 
judgment  of  ouster  should  be  rendered  against  it,  is 
just  as  strong  as  if  they  had  authority  to  acquire  pos- 
session of  the  property  under  the  exercise  of  the  power 
of  eminent  domain.  Tne  equity  in  favor  of  a  railroad 
company,  in  such  a  case,  does  not  grow  out  of  the  right 
it  might  have  under  the  law  to  acquire  title  to  the  prop- 
erty in  which  it  happens  to  be  in  possession,  but  it 
grows  out  of  the  fact  it  is  in  possession  of  the  property; 
that  the  entry  of  its  predecessor  in  title  was  lawful  and 
authorized;  and  that  the  same  has  become  a  necessary 
component  part  of  the  property  of  the  corporation, 
which  is  discharging  duties  of  a  public  nature.  The 
court  should  have  allowed  the  pTeas  filed,  and,  after 
the  damages  had  been  assessed  by  a  jury,  a  decree 
should  have  beetl  entered  allowing  the  defendant  a 
reasonable  time,  to  be  stated  in  the  decree,  to  pay  the 
damages  so  assessed,  and,  upon  its  failure  to  pay  the 
same  within  the  time  specified,  that  the  petitioners  re- 
cover the  land  and  writ  of  possession  issue. 

4.  The  judge  of    the  superior  court  directed   the 
jury  to  return  a  verdict  in  favor  of  petitioners  for 
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the  land   in   dispute,  and  directed  them  also  to  find 
that    the    railroad    iron    thereon    was    the 
iwe~ur>Mi>tM  property   of    the    defendant.      This    latter 
•uMCM.  rulingf    IS    the    one   complained    oi    in     the 

cross  bill  of  exceptions.  It  appears  from 
the  record  that  the  railroad  iron  referred  to  in 
the  verdict  was  the  tracks  which  had' been  placed 
upon  the  land  in  controversy  by  the  railroad  company 
as  a  part  of  its  main  track  between  its  terminal  points, 
and  also  side  tracks  used  as  a  part  of  its  terminals  in 
thecitj'of  Augusta.  It  is  apparent  that  these  improve- 
ments were  made  upon  the  property  with  no  intention 
on  the  part  of  the  railroad  company  to  improve  the 
value  of  the  estate,  but  solely  for  its  uses  and  purpo- 
ses in  its  business  as  a  common  carrier  of  freight  and 
passengers.  Upon  the  termination  of  the  life  estate, 
which  the  railroad  company  acquired  under  the  convey- 
ance from  Holt,  did  the  title  to  these  improvements 
vest  in  the  remainder-man  at  the  same  time  that  the 
title  to  the  land  vested  ?  In  the  case  of  Elwes  v.  Maw, 
3  Gast,  38,  Lord  Ellenboroug-h  reached  the  conclusion, 
after  an  elaborate  examination  of  authority,  that  build- 
ings and  the  like,  erected  by  a  tenant  upon  the  leased 
premises  for  the  purpose  of  agriculture,  and  necessary 
for  the  occupation  of  the  farm,  and  the  immediate  profibi 
of  the  land,  were  not  removable  by  the  tenant,  even 
during  his  term,  but  that  such  improvements  as  were 
placed  by  the  tenant  upon  the  premises  for  the  purpo- 
ses of  trade  were  not  g-overned  by  the  same  rules,  and 
were  removable  by  the  tenant  at  any  time  before  the 
expiration  of  his  term.  This  decision  was  followed  by 
the  supreme  court  of  the  United  States  in  the  case  of 
Van  Ness  i-.  Pacard,  2  Pet,  137.  The  same  doctrine 
is  recognized  in  the  case  of  Carr  t'.  Railroad  Co.,  7+ 
Ga.  73.  though  what  is  said  in  that  case  is  merely  of/f- 
ier.  In  Meigs  Appeal,  62  P.i-  St.  28.  it  appeared  that 
during  the  Civil  War  the  United  States  authorities 
erected  certain  buildings  as  military  barracks  and  hos- 
pitals in  the  borough  of  York.  After  the  war  had 
ended,  and  the  buildings  were  no  longer  used  hj-  the 
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g-overnment,  they  were  offered  for  sale,  the  purchaser 
to  have  the  privileg^e  of  removing  the  same  from  the 
premises.  The  authorities  of  the  boroug-h  applied  for 
aa  iujuuctioa  to  prevent  the  removal  of  the  buildings, 
alleging  that  they  were  of  a  permanent  nature,  attached 
to  the  realty,  and  therefore  became  the  property  of 
the  borough,  and  could  not  be  removed  after  the  gov- 
ernment had  abandoned  the  use  of  them  for  the  pur- 
poses for  which  they  were  erected.  It  was  held  that, 
the  buildings  thus  erected  being  placed  there  at  the 
time  when  the  necessities  of  the  government  required 
the  same  for  military  purposes,  when  the  conditions 
requiring  their  use  ceased  to  exist  the  government  had 
a  right  to  remove  the  same  from  the  premises.  In  the 
case  of  Wagner  v.  Railroad  Co..  22  Ohio  St.  563,  it 
was  held  that  stone  piers  built  by  a  railroad  company 
as  a  part  of  its  railroad,  on  lands  over  which  it  had 
acquired  a  right  of  way  for  its  road,  did  not.  though 
firmly  imbedded  in  the  earth,  become  the  property  of 
the  owner  of  the  lands  as  part  of  the  realty  ;  and  that, 
when  the  railroad  company  abandoned  the  purpose  of 
completing  the  railroad,  it  had  a  right  to  remove  such 
structures  from  the  premises  as  personal  property  ; 
and  the  fact  that  the  landowner  had  been  allowed  to 
take  possession  of  the  land  embraced  in  the  right  of 
way,  and  hold  it  for  a  term  of  years  less  than  is  required 
to  extinguish  the  easement,  did  not,  in  itself,  imply  a 
relinquishment  on  the  part  of  the  railroad  company  of 
its  right  to  enter  and  remove  the  piers.  In  the  case  of 
Railway  Co.  v.  Dunlap  (Mich.)  11  N.  W.  271,  it  was 
held  thata  railway  track  or  other  improvement,  wrong- 
fully placed  upon  land  by  a  railroad  company,  and  not 
abandoned  to  the  owner  of  the  premises,  cannot  be 
treated  as  a  part  of  the  realty,  for  the  purpose  of  in- 
creasing its  value  in  estimating  the  damages  due  to  the 
owner  in  subsequent  proceedings  to  condemn  the  land 
for  the  use  of  the  companv.  In  Justice  v.  Railroad 
Co.,  87  Pa.  St.  28,  it  was  held  that,  where  a  railroad 
company  was  a  trespasser  and  its  entry  upon  land  not 
in  conformity  to  law,  structures  placed  upon  the  prep- 
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erty  for  use  bj  the  company  in  its  business  did  not 
pass  to  the  landowners,  and  their  value  was  not  to  be 
included  in  an  assessment  of  damag'es  in  proceedings 
afterwards  instituted  to  acquire  the  property.  In 
Railroad  Co.  v.  Goodwin,  supra,  it  was  held  that  a 
railroad  company  which  hid  entered  upon  land,  and 
constructed  .its  road  over  the  same,  under  a  license 
from  the  life  tenant,  would  not  be  required  to  pay  to 
the  person  entitled  to  the  property,  after  the  termina- 
tion of  the  life  estate,  the  value  of  the  structures  which 
had  been  placed  upon  the  property  at  its  own  expense. 
See.  also,  Elliott,  R.  R.  §§  997,  998. 

In  the  present  case,  at  the  termination  of  the  life 
estate,  if  the  railroad  company  had  abandoned  the  pos- 
session of  the  property  without  remoi'ing-the  improve- 
ments which  it  had  placed  thereon,  such  improvements 
would  probably  have  passed  to  the  remainder-man  ; 
but,  under  the  facts  of  this  case,  where  it  remained  in 
possession,  using'  the  same  in  discharging'  public  duties 
which  were  incumbent  upon  it.  although  its  possession 
would  be,  in  some  sense,  wrongful  as  against  the  re- 
mainder-man, it  is  not  to  be  treated,  as  has  been  shown, 
as  a  naked  trespasser.  It  would  have  had  the  un- 
doubted right,  under  the  authorities  above  referred  to,  to 
remove  from  the  premises  the  structures  which  it  had 
placed  thereon  at  any  time  during  the  existence  of  the 
life  estate.  As  it  had  a  right  to  remain  upon  the  prem- 
ises, and  have  their  value  ascertained,  in  order  io 
acquire  a  complete  title  to  the  same,  the  mere  fact  that 
at  the  time  of  the  assessment  these  improvements  were 
still  upon  the  property  does  not  require  that  they  shall 
be  de.alt  with  as  the  property  of  the  landowner.  There- 
fore, the  petitioners  having  gone  into  a  court  of  equity 
in  assessing  the  damages  which  should  be  paid  to  them, 
the  value  of  the  improvements  should  not  be  considered. 
The  amount  which  the  plaintiffs  would  be  entitled  to 
recover  would  be  the  market  value  of  the  property  at 
the  time  the  life  estate  terminated,  with  interest  from 
that  date  to  the  date  of  the  verdict,  the  value  of  the 
improvements  placed  on  the  property  not  being  consid- 
ered in  ascertaining  such  market  value. 
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5.  Under  the  ruling's  we  have  made,  the  only  ques- 
tion to  be  determined  upon  another  trial  of  this  case 
would  be  what  compensation  should  be  paid  to  the 
petitioners  for  the  interest  of  the  remainder- 
man in  the  property.  As  all  other  questions 
are  finally  settled  by  this  decision,  direction  is  given 
that  this  sing'le  issue  be  submitted  to  a  jury,  and  that 
they  determine  it  in  accordance  with  instructions  given 
by  the  trial  judge,  following-  the  rulings  we  have  made. 
When  the  amount  to  be  paid  to  the  petitioners  is  thus 
ascertained,  a  decree  should  be  entered,  allowing  the 
railway  company  a  reasonable  time  in  which  to  pay  the 
amount  thus  foynd,  and  upon  payment  of  the  same,  the 
title  to  the  property  to  vest  in  the  railway  company. 
Upon  a  failure  to  pay  the  same  within  the  time  limited, 
the  right  of  the  company  to  acquire  the  property  should 
be  decreed  to  be  lost,  and  a  writ  of  possession  should 
issue  to  enforce  the  judgment  in  ejectment  already 
rendered  tn  the  case.  Judgment  on  main  bill  of  ex- 
ceptions reversed,  with  direction  ;  on  cross  bill, 
affirmed.     All  the  justices  concurring. 


Eminent  Domain — Damages — Improvements  Made  by  Railroad 
Company  before  Condemnation.— It  is  tile  geaerallr  accepted  rule 
that  "just  compensation"  to  the  landowner  does  not  include  the 
value  of  any  track,  roadbed  or  bridges  placed  upon  the  land  by  the 
r&ilroad  company  prior  to  instituting  condemaatioii  proceedisg-s 
and  when  its  acts  made  it  a  trespasser.  Texas  &  P.  R,  Co.  v.  Hays, 
62  Tex.  397,  23  Am.  &  Eajf.  R.  Cas.  102.  no/e  107;  Toledo,  etc.,R.  Co. 
t'.  Dunlap  (Mich. I,  5  Id.  378;  California  S.  R.  Co.  v.  Southern  Pac. 
R.  Co-  (Cal.),  20/rf.  309;  Jones  v.  New  Orleans,  etc..  R.  Co.  (Ala.), 
14  Jd.  217;  Emerson  v.  Western  Union  R.  Co  ,  75  fll.  176;  California 
Pac.  R.  Co.  f.  Armstroni^.  46  Cal.  35;  Mitchell  v.  Illinois  A  St.  h-  K. 
Co.,  85  111.  566;  North  Hudson  S.  Co.  ».  Borream,  1  Stewart  (N.  J.|, 
4S0;  Ffice  v,  Weehawken  Ferry  Co.,  4  Stewart  (N.  J.),  31;  Justice  P. 
Neiiquehoning  Val.  K.  Co..  87  Pa.  St.  28;  Chicairo  4  A.  ».  Co.  v. 
Goodwin,  111  111.  282;  Cohen  ^.  St.  Louis,  P.  S.  A  W.  R.  Co.,  34  Kan. 
158,  22  Am.  &  Eng.  R.  Cas.  116;  Oregon  R.  &  N.  Co.  v.  Mosier. 
14  Ore.  519;  Jones  v.  New  Orleans  4  S.  R.  Co.,  70  Ala.  227,  14 
Am.  A  Bng.  R.  Cas'.  217;  Lyon  v.  Green  Bay  A  M.  R.  Co.. 
42  Wis.  538;  In  re  More:an'B  Appeal,  39  Mich.  675;  Daniels 
V.  C.  I.  &  N,  R.  Co.,  41  Iowa,  52;  San  Francisco  4  N.  P. 
R.  Co.   V.Taylor,   86   Cal.  246,  24   Pac.    Rep.  1027;   Arbion  River  R. 


.y  Google 


570  condemnati6n  v°i  ^^ 

(xs) 
Note 

Co.  V.  Hessner,  84  Cal.  435;  44  Am.  &  Enfr-  ft.  Cue.  125 ;  Black  River 
&  M.  R.  Co.  V.  Baraard,  9  Hun  (N.  Y.)  104;  Louisville,  N.  U.  &  T. 
R.  Co.  V.  Dickson,  63  Mias.  330;  Greve  i'.  First  Div.  St.  P.  &  P.  R. 
Co.,  26  Minn.  66.  1  N.  W.  Hep.  816;  St.  JohaHburg  &  L.  C.  H.  Co.  P. 
Willard,  61  Vt.  134,  2  L.  R.  A.  528, 17  Atl.  Rep.  38;  Bellin(,'hani  Bav  & 
B.  C.  R.  Co.  V.  Strand  (Wash.),  3  Am.  &  Eng.  R.  Cas.,  N,  S.,  171: 
Jacksonville.  T.  &  K.  W.  R.  Co.  v.  Adams,  51  Am.  &  Enc.  R.  Caa, 
544,  28  Fta.  631, 10  So.  Rep.  465,  in  which  case  the  court  said  "ThoiiR-h. 
as  a  ereneral  rule,  things  affixed  to  the  freehold  so  as  to  be  a  part 
thereof  became,  as  against  a  trespasser  or  person  entering' tort  ion  si  7 
and  affixing  them,  the  property  of  the  owner  of  the  soil,  this  rule  U 
not  applicable  as  against  a  body  having  the  power  of  eminent 
domain,  and  entering  without  leave  and  making  improvements  for 
the  public  purpose  for  which  it  was  created  and  given  such  power. 
The  principle  controlling  the  landowner's  right  to  damages 
in  such  cases  is  that  he  shall  have  compensation  fur  the  dam- 
age actually  sustained  by  him,  and  no  more,  and  that  the  tres- 
passer's liability  shall  be  likewise  limited.  This  principle  i.'i  affirmed 
in  Mississippi,  Michigan,  Iowa,  Illinois,  Minnesota.  Wisconsin. 
Oregon,  Pennsylvania,  and  Alabama. 

And  this  whether  the  company  has  been  ousted  from  the  former, 
possession  or  not.  Jachsonville.  T.  &  K.  W,  R.  Co.  v.  Adams,  51 
Am.  Sl  Eng.  R.  Cas.  544,  28  Fla.  631.  10  So.  Rep.  465. 

Where  a  company  commences  condemnation  proceedings,  and 
while  they  are  pending,  enters,  under  an  order  of  the  court,  and 
constructs  its  track,  and  theproceedingsaresubsequentlydisniisseit 
and  new  proceedings  instituted,  in  assessing  the  damages  under  the 
new  proceedings  the  landowner  is  not  entitled  to  the  value  of  the 
improvements  placed  upon  the  land  by  the  company.  California 
Pac.  R.  Co.  V.  Armstrong.  46  Cal.  85,  7  Am.  Hy,  Rep.  259. 

Where  the  company  commences  condemnation  proceedings,  and 
while  they  are  pending,  enters  upon  the  land,  under  a  license,  and 
constructs  a  portion  of  the  track,  the  landowner  is  not  entitled  to 
compensation  for  the  track  thus  laid,  /n  re  Norwood  4  M.  R.  Co.. 
47  Hun  489,  1*  N.  Y.  S.  R.  437. 

Where  a  railway  company,  under  license  of  the  life  tenant,  enters 
upon  land  and  constructs  its  road  over  the  same,  with  costly  em- 
bankments, and  enjoys  the  use  of  the  same  without  objection,  on 
application  by  the  company,  after  the  determination  of  the  life  es- 
tate, to  condemn  a  strip  of  land  on  which  such  road  and  structures 
are  built,  for  a  right  of  way,  the  law  wilt  not  require  it  to  pay  the 
owner  of  the  land  for  the  structures  bo  placed  upon  the  same  at  it* 
own  expense.  The  landowner  will  have  no  right  to  compensatioi: 
for  such  structures,  they  not  being  his  property.  Chicago  &  a.  R. 
Co,  V.  Goodwin.  Ill  III.  273. 

Where  a  company  takes  possession  of  land  and  constrncts  a  track 
thereon,  with  the  consent  of  a  person  in  possession,  under  color  of 
title,  and  afterward  the  paramount  owner  commences  an  action  for 
the  permanent  taking  and  appropriation  of  the  land,  the  cumpauy 
will  not  be  considered  as  a  mere  tre.ipasser  on  the  land,  and  will  not 
be  required  to  pay  for  improvements  made  thereon  by  itself,  but 
will  be  required  to  pay  only  the  value  of  the  land  taken  at  the 
time  it  was  taken,  and  the  damages  to  the  land  not  taken.  Cohen 
V.  St.  Louis,  Ft.  S.  Bl  W.  R.  Co.,  32  Am,  &  Eng.  R,  Cas.  116.  34  Kan, 
158,  55  Am.  Rep.  242,  8  Pac.  Rep.  138;  Ellii,  v.  Rock  Island  &   M.   C. 
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R,  Co.,  125  III.  82,  14  West.  Rep.  372,  17  N.  E.  Rep.  62;  Oreffon  R. 
A  N.  Co.  V.  MoBier,  14  Oreg.  519,  13  Pac.  Rep.  300,  58  Am.  Hep.  321. 

But  see,  contra,  Graham  v.  Connersville  &  N.  C.  J.  H.  Co.. 
36  lod.  463,  3  Am.  Ry.  Rep.  28;  in  which  case  it  was  held  that 
where  a  railroad  company  has,  without  the  consent  of  the  onner, 
a.nd  irithout  color  of  title,  entered  upoo  land  and  occupied  the  same, 
building' a  depot  and  hotel  thereon,  and  afterward  seeks  to  appro- 
priate the  land  under  authority  of  law,  the  value  of  the  land  at  the 
time  of  the  legal  appropriation,  with  the  improvement  thereon, 
constitutes  the  amount  for  which  the  company  is  liable  to  the  owner 
of  the  laud;  Hendry  v.  Trinity  &.  S.  R.  Co.  (Tex.),  24  Am.  &  Eng. 
R.  Cas.  286. 

Where  a  company  enters  upon  land  without  title,  or  the  consent 
of  the  owner,  and  constructs  its  track,  and  subsequently  proceeds  to 
condemn  the  land,  the  company  will  be  treated  as  a  trespasser  in  so 
entering,  and  the  landowner  entitled  to  the  increased  value  of  the 
land  as  reprenented  by  the  track  and  fixtures  placed  thereon  by  the 
company.  /«  re  Long  Island  R.  Co.,  6  T.  &  C.  IN.  Y.)  298,3  Hun 
613;   /n  re  New  York,  W.  S.  &  B.  K.  Co..  37  Hxin  (N.Y.I  317. 

In  such  case  the  increased  value  of  the  land  by  reason  of  the 
affixing  of  the  track,  is  the  measure  of  increased  compensation:  /n 
re  I<ong  Island  R.  Co.,  6  T.  4   C.  IN.  Y.|  298,  3  Hun  613. 

Taking  for  a  way  land  already  used  for  that  purpose  takes  all 
things  existing  upon  it  and  adapted  to  its  use  as  a  way,  such  as 
flagrstones,  gravel,  bridges,  culverts,  etc.,  bo  that  the  appraisal,  in 
each  case,  should  be  of  the  land  with  all  these  incidents  of  its  con- 
dition.    Ford  V.  Iiincoln  County  Com'rs,  64  Me.  408. 

The  measure  of  the  value  of  the  betterments  is  not  the  actual  cost 
of  their  erection,  but  the  enhanced  value  they  impart  to  the  land, 
without  reference  to  the  fact  that  they  were  not  deaired  by  the  true 
owner,  or  could  not  profitably  be  used  by  him  in  the  prosecution  of 
his  particular  business.  Carolina  C.  R.  Co.  7'.  McCaskiU,  98  N.  Car. 
526,  4  S.  E.  Rep.  46g. 


Chicago  &  N.  W.  Ry.  Co.  <■/  «/. 

{Supreme  Court  of  Iowa,  May  i^,  iSgS.) 

Condemnation  of  Lot— AdmissibiKty  of  Evidence  of  Sales  of  Other 
Lot*.*— In  condemnation  proceedings  by  a  railroad  company, it  was 
not  error  to  refuse  to  strike  out  evidence  as  to  the  price  paid  for  other 
lots  in  the  vicinity,  brought  out  by  cross-examination  of  defendants' 
witness  as  to  the  basis  of  his  opiuion  in  regard  to  the  value  of 
property  in  the  vicinity. 

Damages — (nstructiona. — It  was  not  error  to  allow  the  jury,  in 
estimating  the  market  value  of  the  lot  on  the  day  of  the  taking,  t>i 

•See  note  at  end  of  casT  ~~~    '  " 
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consider  the  proEpective  location  of  plaintiff's  depot  in  the  vicinitj. 

Same. — The  following  language  of  an  instruction  was  not  open 
to  the  objection  that  the  jury  mig'ht  infer  therefrom  that,  if  thej 
were  not  to  deduct  lienefitE  or  future  accessions  of  value,  they  should 
add  them:  "and,  in  estimating  said  value(the  market  value  at  the 
lime  of  taking)  from  all  the  evidence  introduced  on  that  queetion. 
you  will  not  consider  or  deduct  any  benefit,  if  any  you  find  plaintiff 
has  derived,  on  account  of  any  enhanced  value  that  has  accrued 
to  plaintiff  by  reason  of  any  contemplated  building  of  said  depot." 

Same — Same,— It  is  not  error  to  refuse  to  give  an  instruction  when 
such  requested  instruction  is  embraced  within  the  instmctiODS  given. 

Appeal  by  defendants  from  Lina  county  district 
court.     Affirmed. 

S.  K,  Tracy,  J.  C.  Leonard,  and  Hubbard  <£•  Daivley, 
for  appellants. 

Rickel  it  Crocker  AaA  Jamison  S:  Smyth,  for  appel- 
lee. 

Waterman,  J.  It  is  urged  that  the  court  erred  is 
not  sustaining:  defendants'  motion  to  strike  from  the 
record  the  testimony  of  one  Bealer  with  relation  to  the 
amount  other  lots  in  the  vicinity  had  sold 
ui-ulnb!?M*iti  f^r-  The  facts  are  that  Bealer  was  a  wit- 
MttfViitruii.  °^ss  introduced  by  defendants.  After  giv- 
ing his  opinion  as  to  the  value  of  plaintiff's 
lot,  be  was  cross-examined  as  to  the  basis  of  this  opin- 
ion,— his  knowledge  of  values  in  the  locality.  It  was 
upon  this  cross-examination  that  he  stated  that  he  knew 
of  sales  of  other  lots,  and  gave  the  price  paid  in  one 
instance.  The  testimony  was  admissible  for  the  pur- 
pose for  which  it  was  offered.  Winklemans  -v.  RaiU 
way  Co,,  62  Iowa,  11.  17  N.  W;82;  Cummins  w.  Same, 
63  Iowa,  397.  19  N.  W.  268.  If  this  evidence  had  been 
offered  as  tending  to  show  the  value  of  plaintiff's  lot, 
it  would  probably  have  been  inadmissible,  but  this  was 
not  the  case.  The  fact  was  elicited  in  an  effort  to  as- 
certain the  witness'  knowledge  of  values.  The  dis- 
tinction is  clearly  made  in  the  last  of  the  cases  just 
cited. 

2.  The  other  errors  assigned  are  of  such  a  character 
that  they  can  best  be  considered  together.     Plaintiff's 
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lot  was  taken  by  the  defendants  April  25,  1896,  and 
both  the  instructions  asked  by  appellants 
and  those  piven  by  the  court  embodied  the.  JuTIuili.''' 
thought  that  the  amount  to  be  fixed  by  the 
jury  was  the  fair  market  value  of  said  property  on  this 
date.  This  we  reg-ard  as  the  correct  rule.  But  it  is 
claimed  by  appellants  that  the  court  erred  in  permitting' 
witnesses  who  testified  as  to  the  value  of  the  lot  on 
that  day  to  take  into  consideration  the  prospective  lo- 
cation of  the  depot.  And  it  is  said  the  instructions 
g'iven  by  the  court  are  framed  on  the  idea  that  this  fact 
mig'ht  be  considered.  We  see  no  just  ground  of  com- 
plaint as  to  either  of  these  matters.  Many  of  the 
considerations  that  teud  to  affect  the  value  of  town 
property  are  prospective  only.  Select  a  lot  in  any  city, 
find  a  witness  competent  to  express  an  opinion  as  to  its 
value,  and  ask  him  with  relation  thereto,  and  as  to  the 
basis  of  his  judgfrnent,  and  it  will  be  found  that  the 
^icts  upon  which  his  conclusions  rest  are  anticipatory, 
larjjely.  The  business  district  is  growine-  or  extend- 
ing towards  it.  It  is  particularly  suitable  for  manu- 
facturing purposes,  or  it  is  in  a  section  that  is  rapidly 
improving.  These  are  proper  matters  to  consider, 
and  they  all  relate,  in  most  part,  to  future  prospects. 
It  was  right  for  the  jury  to  consider  every  fact  that 
tended  to  give  value  to  this  property  on  the  day  it  was 
taken.  And,  if  the  fact  that  a  depot  was  likely  to  be 
erected  in  its  vicinity  had  given  it  au  added  worth  at 
that  time,  it  was  proper  to  consider  this  fact,  even 
though  the  depot  was  to  be  erected  by  the  railway  com- 
panies that  sought  to  take  the  property.  If  this  were 
an  action  for  damages,  brought  by  a  person  to  whom 
the  owner  had  contracted  to  sell  this  lot,  we  think  no 
one  would  contend  that  the  prospective  location  of  the 
depot  should  be  excluded  from  consideration  in  fixing 
the  value  of  the  property.  The  measure  of  its  value 
on  the  date  mentioned  should  be  the  same  for  all.  See 
Sanitary  Dist  v.  Loughran,  160  III.  362,  43  N.  E.  359. 
Our  attention  has  been  called  to  cases  holding  that  the 
possible  increase  of  value  after  the  taking,  because  of 
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the  improvement,  cannot  be  considered  in  6xing'  the 
value,  and  also  to  the  rule  that  the  general  value  of 
the  property  is  the  criterion,  and  not  its  value  to  the 
railway  company  for  the  special  purpose  designed. 
But  we  have  seen  no  authority  that  contravenes  the 
principle  we  have  stated. 

3.  In  the  tight  of  what  has  been  said,  we  shall  con- 
sider the  objections  made  to  thecharge  of  the  court. 
The  second  instruction  was  as  follows  :  "You  are  in- 
structed  that  the  material  question  for  you 
to  determine  is,  what  was  the  fair  market 
value  of  lot  4  in  block  26  in  the  city  of  Cedar  Kapids, 
Linn  county,  Iowa,  when  it  was  taken  by  defendauts, 
to  wit,  April  25,  18%?  [and,  in  estimatiag  said  value 
from  all  the  evidence  introduced  on  that  question,  you 
will  not  consider  or  deduct  any  benefit,  if  any  you 
find  plaintiff  has  derived,  on  account  of  any  enhanced 
value  that  has  accrued  to  plaintiff  by  reason  of  any 
contemplated  building  of  the  said  depot.]  Nor  wilt 
you  consider  any  enhancement  in  value  of  the  said  lot 
by  reason  of -any  building  or  improvement  defendants 
may  have  subsequently  erected  on  the  lot ;  and  consider 
only  the  fair  market  value  of  said  lot  when  taken  by 
defendants,  as  established  to  your  satisfaction  by  the 
evidence."  The  language  we  have  inclosed  in  brack- 
ets is  assailed.  It  is  said  the  jury  might  well  have 
understood  that,  if  they  were  not  to  deduct  benefits  or 
future  accessions  of  value,  they  should  add  them.  The 
languaj^'-e  of  the  court  is  somewhat  obscure,  as  applied 
to  the  issues  in  this  case  ;  but,  whatever  else  it  may  be 
Kiiid  to  mean,  it  cannot,  in  view  of  its  context,  be  given 
the  construction  which  appellant  places  upon  it.  In 
this  particular  paragraph  the  jury  is  told  expressly 
that  the  measure  of  plaintiff's  damage  is  the  fair  market 
\-alue  of  the  lot  at  the  time  it  was  taken,  and  that  its 
enhancement  thereafter  in  value  must  not  be  considered. 
And  in  the  fourth  paragraph  this  thought  is  emphasized 
in  the  following  language  :  "In  arriving  at  your  value 
of  this  lot,  you  should  not  return  a  verdict  based  upon 
~  a  speculative  value,  but  solely  at  its  reasonable  market 
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value  at  the  time  it  was  taken."  We  think,  on  the 
whole,  the  charge  was  correct,  and  that  the  defendants 
could  not  have  been  prejudiced  by  the  phrase  to  which 
they  except.  There  was  no  error  in  refusing  to  give 
the  instructions  asked  by  defendants,  for  jta»,_fc_ 
the  subject-matter  was  contained  in  the 
charge  as  given.  The  evidence  as  to  the  value  of  the 
lot  is  in  conflict,  but  there  is  quite  suflicient  to  sustain 
the  amount  fixed  by  the  jury.  For  the  reasons  given 
the  judgment  will  be  affirmed. 


Condemnation  — Evidence— Admissibility.— See  St.  L^iuia,  etc.,  Ry. 
Co.  i:  Fowler  |Mo.),10  Am.  A  Bag.  R.Cas.,  N.  S.,4O5,andn0<ff  p.  419. 
In  condemnalioa  proceedings,  evidence  as  to  sales  of  similar 
property  by  a  witness,  is  admissible,  not  to  show  his  competency  as  a 
witDcas.but  as  a  test  of  the  value  of  his  testimony.  Davis  rr.  North- 
western El.  Ry.  Co.  (IU.),9  Am.  A  Eng.  R.  Cas..  N.  S.,  452.  In  this 
case  the  court  said:  "Atrial  court  has  a  large  discretion  in  the 
admission  of  evidence  on  this  subject,  and  knowledge  of  a  witness 
-derived  from  actual  sales  is  never  a  test  of  competency,  but  is  always 
desired,  and  may  be  &hown  for  the  purpose  of  deferraining,  not  the 
competency  of  the  witness,  but  the  value  to  be  given  his  teatimonv. 
Railroad  Co.  z:  Blake.  116  111.  163.  4  N,  E.  488,"  And  in  Watson  v. 
Milwaukee  &  M.  R.  Co.  |Wia.),  10  Am.  &  Eng.  R.  Cas.  168,57  Wis. 
3J2.  15  N.  W.  Kep.  463. the  court  said,  "one  of  these  objections  relates 
to  the  questions  put  to  a  witness  of  the  appellants,  who  had  been 
examined  at  considerable  length  for  the  purpose  of  showing  that  a 
part  of  appellants'  land  was  suitable  to  be  laid  out  and  platted  into 
village  lots,  and  as  to  the  probable  value  of  such  lots  when  so  laid 
out  and  platted,  Un  the  cross-examination  he  was  asked  several 
questions  in  regard  to  sales  of  lots  made  in  the  vicinity  of  this  land 
previously,  some  of  the  sales  having  been  made  four  or  five  years 
before  the  taking  of  the  land  by  the  railroad  company.  We  think 
this  kind  of  evidence  was  competent,  and  (^specially  on  cross- 
-examination,  to  test  the  worth  of  his  opinion  as  to  the  value  of  the 
lots  proposed  to  be  platted  on  the  lands  in  question.  The  prices  for 
which  lotti  similarly  situated  had  in  fact  been  sold  would  be  some 
evidence  tending  to  show  the  probable  value  of  the  lots  to  be  sold  in 
the  future.     Evidence  of  this  character,   to   test   the   v.ilue  of   the 


opinion  o 


:  future  value  of   land  to 


be  thereafter  platted  and  .sold  in  the  shape  of  village  lots,  is  clearly 
admissible.  Recent  sales  would  be  the  best  test,  but  the  limits 
within  which  evidence  of  sales  may  be  shown  is  very  much  in  the 
-discretion  of  the  trial  judge;  and  this  court  will  not  find  that  such 
judge  has  abused  hisdiscretion  upon  a  question  of  this  nature  unless 
The  abuse  is  clearly  shown.  Chandler  i'.  Jamaica,  122  Mass.  305; 
Shattuck  1'.  Railroad  Co., 6  Allen,  115;  Green  t>.  Pall  River,  113  Mass. 
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262;  Gardner  v.  Brookliae,  127  Mass.  358;  Presbrej  v.  Ky.  Co..  lOJ 
MatiB.  1.  Thes«  cases  recogniie  not  only  the  propriety  of  this  kind 
of  evidence  oo  the  cross-examination  of  a  witness  who  haa  given 
his  opinion  as  to  the  value  of  tbe  property  in  question,  but  as  evi- 
dence in  chief  to  disprove  the  correctness  of  the  opinion  of  a  wit- 
ness who  has  given  an  opinion  of  the  value  of  lands  in  dispute. 
See  Benham  v.  Uunbar,  103  Mass.  365.  In  this  case,  evidence  of 
the  sates  made  ia  the  vicinity  of  the  lands  in  controversy  from  one 
to  eight  years  before,  nas  held  admissible.  Paine  v.  Boston,  4 
Allen,  168;  Railroad  Co.  v.  Railroad  Co.,  3  Allen,  142;  Davis  v.  Rail- 
road Co.,  11  Cuah.  308." 


Wrightsvillb  &  T.  R.  Co. 

{Supreme  Court  of  Georgia,  June  7,  /SgS.) 

Power  of  Railroad  CommiBsion  to  Compel  Carrier  to  Contract 
for Trantportation  Beyond  Terminus — Discrimination  against  Con- 
necting Carriers.*— There  is  no  law  which  confers  upon  the  railroad 
commissioa  of  this  state  the  power  to  compel  a  railroad  company  to 
make  a  contract  for  the  shipment  of  goods  beyond  the  terminns  of 
its  own  line,  or  to  issue  a  through  bill  of  lading  binding  such  com- 
pany BO  to  do;  nor  is  the  fact  that  a  railroad  company  actually  con- 
tracts for  the  shipment  and  delivery  of  goods  t>eyond  its  own  termi- 
nus to  a  designated  point,  and  issues  bills  of  lading  accordingly, 
when  the  same  was  routed  over  a  particular  one  of  its  connecting 
lines,  to  be  treated  as  unjustly  discriminating  against  another 
connecting  line,  because  the  company  first  mentioned  refuses  t« 
issue  through  bills  of  lading  for  the  shipment  over  the  latter  of 
goods  consiifned  to  the  same  point  of  destination. 
(Syllabus  by  the  Court.l 

Error  by  plaintiff  from  Laurens  county  superior 
court.     Aifirmed. 

J.  M.  Terrell,  Atty.  Gen.,  for  the  State. 
A.  F.  Daley,  for  defendant  in  error. 

Simmons,  C.  J.     It  appears   from  the  record  that 

the  WrightsviUe&  Tennille  Railroad  Company  refused 

to  issue  to  some  of  its  patrons  throujjh  bills  of  lading' 

beyond  the  terminus  of  its  own  line.  Complaint  of  this 

■See  note  at  end  of  case. 
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action  was  made  by  the  Augusta  Southern  Railroad 
Company  to  the  railroad  commission  of  Georg'ia,  and 
that  commission  cited  the  Wrightsville  &  Tennille  Rail- 
road Company  to  appear  before  it  to  answer  the  com- 
plaint. After  a  hearing,  the  commission  decided  that 
the  railroad  company  had  violated  rule  32  of  the  com- 
mission, and  ordered  it  to  issue  to  its  patrons  througrh 
bills  of  lading  beyond  the  terminus  of  its  line.  After 
the  passage  of  this  order,  another  of  the  patrons  of  the 
Wrightsville  &  Tennille  Railroad  Company  applied  to 
it  for  a  through  bill  of  lading  from  Bruton,  a  point  on 
its  line,  to  Tennille,  thence  over  the  Augusta  Southern 
road  to  Augusta,  and  thence  over  one  or  more  roads  in 
South  Carolina  to  Savannah,  in  this  state.  The  Wrights- 
ville &  Tennille  Railroad  Company  reftised  to  issue  this 
bill  of  lading,  but  did  issue  one  through  to  Savannah  over 
its  own  line  and  that  of  the  Central  of  Georgia  RailWay 
Company.  The  railroad  commission,  through  the  at- 
torney general  of  the  state,  brought  this  action  for  the 
recovery  of  a  penalty  of  $5,000,  as  provided  in  section 
2196  of  the  Civil  Code.  The  railroad  company  de- 
murred to  the  petition  on  the  grounds  that  it  set  out 
no  cause  of  action,  that  the  railroad  commission  of 
Georgia  had  no  right  to  require  of  defendant  company 
the  issuing  of  through  bills  of  lading  to  points  beyond 
its  own  terminus,  and  that  the  acts  complained  of  re- 
lated to  shipments  of  freight  going  beyond  the  bound- 
aries of  the  state  of  Georgia,  and  through  the  state  of 
South  Carolina,  before  reaching  their  destination.  The 
court  sustained  the  demurrer,  and  the  state  excepted. 
The  point  made  by  the  pleadings  is  whether  the 
railroad  commission  of  Georgia  has  power,  under  the 
law,  to  compel  a  railroad  to  issue  a  through  bill  of  lad- 
ing over  its  line,  and  beyond  its  terminus.  We  have 
carefully  read  rule  32  of  the  commission,  which  is  al- 
leged to  have  been  violated  by  the  defendant  company, 
and  we  £nd  that  it  is  substantially  in  the  language  of 
the  act  of  1874  codified  in  sections  2212-2214  of  the 
Civil  Code.  If,  therefore,  the  defendant  company  vio- 
lated rule  32,  it  also  violated  the  law  as  declared  in 
11  (N  9)  A  A  E  R  Cm— 37 


.y  Google 


578  CONNKCTING  CARRIERS  Vol  XI 

tM9) 

State  V.  WriRhtsville  &  T.  R.  Co 

these  sections  oE  the  Code,  which  are  as  follows  :  "All 
railroad  companies  in  this  state  shall,  at  the  terminus 
of  any  intermediate  point,  be  required  to  switch  off  and 
deliver  to  the  connecting  road  having  the  same  guag'e, 
in  the  yard  of  the  latter,  all  cars  passing  over  their 
lines,  or  any  portion  of  the  same,  containing  goods  or 
freights  consigned,  without  rebate  or  deception,  by 
any  route,  at  the  option  of  the  shipper,  according  to 
customary  or  published  rates,  to  any  point  ovtr  or  be- 
yond such  connecting  road,  and  any  failure  to  do  so 
with  reasonable  diligence,  according  to  the  route  by 
which  such  goods  or  freights  were  consigned,  shall  be 
deemed  and  taken  as  a  conversion  in  law  of  such  goods 
or  freights,  and  shall  give  a  right  of  action  to  the 
owner  or  consignee,  for  the  value  of  the  same,  with 
interest,  and  not  less  than  ten  per  cent.,  nor  more  than 
twenty-five  per  cent.,  for  expenses  and  damages  :  pro- 
vided, that  should  the  defendant,  in  any  suit  brought 
under  this  section,  set  up  as  a  defense  that  the  plain- 
tiff has  accepted  a  rebate,  or  practiced  fraud  or  decep- 
tion touching  the  rate,  it  shall  be  a  complete  reply  to 
such  defense  if  the  plaintiff  can  prove  that  defendant, 
or  its  agents,  have  allowed  a  rebate  or  rebates,  or 
practiced  like  fraud  or  deception  from  the  same  com- 
peting point  against  the  rival  line."  "Where  any 
railroad  in  this  state  joins  another  at  any  point  along 
its  line,  or  where  two  of  such  roads  have  the  same  ter- 
minus, either  line,  having  the  same  guage,  may,  at  its 
own  expense,  join  its  tracks  by  proper  and  safe  switches 
with  the  other,  should  such  other  road  or  company  re- 
fuse to  join  in  the  work  and  expense."  "No  railroad 
company  shall  discriminate  in  its  rates  or  tariff  of 
freights  in  favor  of  any  line  or  route  connected  with  it 
as  against  any  other  line  or  route,  nor,  when  a  part  of 
its  own  line  is  sought  to  be  run  in  connection  with 
any  other  route. shall  such  company  discriminate  against 
such  connecting  line  or  in  favor  of  the  balance  of  its 
own  line,  but  shall  have  the  same  rates,  and  shall  afford 
the  usual  and  like  customary  facilities  for  interchange 
of  freights  to  ^trons  of  each  and  all  routes  or  lines 
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alike;  any  refusal  of  the  same  shall  ^ive  a  like  ri^bt  of 
actioa  as  meatioaed  in  section  2212  of  this  Code." 
Section  2212,  it  will  be  observed,  simply  requires  rail- 
road companies,  at  the  terminus  or  any  intermediate 
point,  to  switch  off  and  deliver  to  the  connecting*  road 
of  the  same  gauge  all  cars  passing  over  their  lines 
which  contain  goods  or  freight  consigned  by  any 
route,  according  to  customary  or  published  rates,  to 
any  point  beyond  such  connecting  road.  Section  2213 
allows  one  railroad  company,  at  its  own  expense,  to 
join  its  tracks  by  switch  with  another.  It  is  clear  that 
neither  of  these  sections  confers  upon  the  railroad  com- 
mission the  power  to  compel  railroad  companies  to  issue 
through  bills  of  lading.  In  the  petition  in  this  case 
there  i»  no  complaint  that  the  defendant  railroad  com- 
pany refused  to  deliver  to  the  Augusta  Southern  Rail- 
road Company  freight  consigned  to  it,  or  to  allow  the 
Augusta  Southern  RailwayCompauy  to  join  its  tracks  to 
thetracks  of  defendant  company,  or  to  allow  the  Augusta 
Southern  Railroad  Company  to  draw  its  cars  from  its 
own  tracks  to  those  of  defendant  company,  or  vice  versa. 
Had  any  of  these  complaints  been  made,  the  case  of 
Logan  V.  Railroad  Co.,  74  Ga.  684,  relied  upon  by  the 
attorney  general,  would  have  been  applicable;  but  that 
decision,  in  our  opinion,  does  not  apply  to  the  facts  of 
the  case  under  consideration  any  more  than  it  did  to  the 
facts  of  Coles  v.  Railroad  Co.,  86  Ga.  251,  12  S.  E.  749. 
In  the  case  of  Logan  z'.  Railroad  Co.,  the  railroad  com- 
pany refused  to  receive  freight  in  cars  from  another 
road,  and  the  owner  of  the  freight  was  compelled  to 
haul  it  in  drays  from  one  road  to  the  other. 

Proceeding  now  to  a  consideration  of  section  2214  of 
the  Civil  Code,  it  will  be  seen  that  this  section  prohibits 
one  railroad  company  from  discriminating  "in  its  rates  or 
tariff  of  freights  in  favor  of  any  line  or  route  connected 
with  it  as  against  any  other  line  or  route, ' '  and  declares 
it  shall  have  the  same  rates  for  all  lines,  "and  shall 
afford  the  usual  and  like  customary  facilities  for  inter- 
change of  freights  to  patrons  of  each  and  all  routea  or 
lines  alike."     In  our  opinion  these  words  do  not  confer 
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upon  the  commission  the  power  to  compel  railroad  com* 
panics  to  make  contracts.  They  refer  to  the  reception 
of  freig^ht  by  one  railroad  from  another,  or  its  delivery 
from  one  to  another.  It  allows  patrons  of  a  railroad  to 
desifirnate  the  route  over  which  they  desire  their  g'oods 
to  be  shipped,  and  if  they  so  desire,  tosendthetn  over 
roads  connectingf  with  the  receiving  road.  To  illus- 
trate by  the  facts  of  this  particular  case  :  Beall  seems 
to  have  preferred  to  ship  his  cotton  from  Bruton,  on 
defendant's  line,  to  yennille,  the  terminus  of  the  line  ; 
thence  over  the  Aug-usta  Southern  to  Augusta,  Geor- 
gia ;  thence  through  South  Carolina,  by  connecting 
roads,  to  Savannah,  in  this  state.  This  clause  of  the 
act  prohibited  the  Wrightsville  &  Teunille  Railroad 
Company  from  interfering  with  the  execution  of  this 
preference.  Under  this  clause  the  defendant  company 
could  have  been  compelled  to  receive  Beall's  cotton, 
transport  it  to  Tennille,  and  deliver  it  to  the  Augusta 
Southern  Railroad  Company.  The  latter  road  would 
have  been  compelled  to  receive  it  and  transport  it  to 
Augusta.  Had  Beall  had  a  car  load  of  cotton,  and  had 
the  defendant  company  agreed  for  it  to  be  shipped 
through  in  its  car,  the  Augusta  Southern  Railroad  Com- 
pany would  have  been  compelled  to  receive  the  car  and 
transport  it  over  its  road.  Beall  did  tender  the  two 
bales  of  cotton  to  the  defendant  company,  and  the  tatter 
was  bound  to  receive  it  and  deliver  it  to  the  connect- 
ing road.  This  is  the  meaning  of  the  act  of  1874, 
codified  in  the  above-cited  sections  of  the  Code,  and 
these  are  the  "usual  and  like  customary  facilities"  to 
be  afforded  by  a  railroad  to  shippers.  In  this  view 
we  are  strengthened  by  the  ruling  of  the  railroad 
commission  of  Georgia  in  the  case  of  Georgia  Chemi- 
cal Works  V.  Richmond  &  D.  R.  Co.,  20  R.  R.  Com. 
Rep.  175.  It  appears  from  the  report  of  that  case 
that  the  Georgia  Chemical  Works  shipped  from  Au- 
gusta two  carloads  of  fertilizers  to  a  customer  at 
Harmony  Grove,  Ga.  These  cars  were  routed  over 
the  Georgia  Railroad  to  Athens ;  thence  via  Athens 
belt  line  over    the    Northeastern    Railway  to  desti- 
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nattob.  Upoti  tbetr  arrival  at  Athens  the  Richmond  & 
Danville  Railroad,  the  lessee  of  the  Athens  Belt  Line, 
ihe  connecting-  road  between  the  Georgia  Railroad  and 
the  Northeastern  Railroad,  refused  to  transmit  the  cars 
but  side-tracked  them  ;  assigning  as  their  reason  for  so 
doing  that  the  Athens  Belt  Line  was  a  competing*  road. 
Complaint  was  made  to  the  railroad  commission  of 
Georg-ia;  and  FoRT,  C,  in  his  opinion,  said,  in  sub- 
stance, that  the  commission  had  no  jurisdiction  of  the 
matter,  because  it  had  adopted  no  rule  providing  for 
such  a  case.  After  quoting  the  various  statutes  upon 
the  subject,  he  held  that  the  shipper  would  have  a 
rig^ht  of  action  against  the  railroad  company  for  a  vio- 
lation of  the  act  of  1874,  but  that  the  public  had  no 
right  at  that  time  to  enforce  that  act  through  the  com- 
mission. He  said  :  "The  two  great  purposes  in  the 
commission  act  were  the  prevention  of  extortion  and 
unjust  discrimination.  This  covers  a  wide  field,  of 
necessity  ;  for  it  contemplates  the  making  of  just  and 
reasonable  freight  and  passenger  rates,  and  the  fram- 
ing of  suitable  and  just  rules  and  regulations  to  pre- 
vent unjust  discriminations.*'  He  then  cites  the  fifth 
section  of  the  act  of  1879.  which  we  cite  hereafter,  and 
adds  :  "It  will  be  seen  that  this  section  provides  for 
the  regulation  of  rates,  the  regulation  of  charges  for 
handling  and  delivering  freights,  and  for  making  rules 
and  regulations  to  prevent  unjust  discriminations  in  the 
transportation  of  freights.  The  latter  clause  provides 
expressly  for  preventing  unjust  discrimination  in 
transporations.  What  kind  of  unjust  discriminations 
were  referred  to?  It  will  be  remembered  in  1874,  long 
prior  to  the  commission  act,  the  legislature  bad  sought 
to  prevent  the  very  kind  of  discrimination  here  com- 
plained of,  and  had  giv3n  a  right  of  action  wherever  it 
was  practiced.  It  is  therefore  obvious  that  this  very 
discrimination  was  in  the  mind  of  the  legislature  at  the 
time  the  commission  act  was  passed,  and  that  this  section 
intended  to  confer  upon  the  commission  power  to  pro- 
tect the  public  from  discriminations  of  this  character. 
The  personal    right  of  action   was  already  secured. 


.y  Google 


582  CONNECTING  CARRIBSS  ^°^  *' 

(Hal  ■ 
State  V.  WrlghUvUIe  A  T.  R.  Cu 

This  grant  of  power  authorized  the  commission  to  give 
protection  to  the  public.  It  cannot  be  said  that  it  was 
the  purpose  of  the'  legislature  to  remit  parties  injured 
by  such  unjust  discriminations  for  their  legal  redress 
to  the  courts  only.  It  was  also  intended  to  give  the 
cumulative  remedy  of  appealing  to  the  commission, 
just  as  in  the  case  of  an  overcharge  of  freights. 
There  the  party  has  a  complete  remedy  in  the  courts, 
yet  the  commission  rightfully  assume  jurisdiction 
over  these  matters,  and  compel  the  railroads  to  refund 
overcharges  promptly  to  the  parties.  The  courts  give 
relief  to  the  individual  for  the  private  wrong  suffered. 
The  commission  should  supply  a  remedy  for  the  public 
bj  prescribing  a  just  and  reasonable  rule  on  the  sub- 
ject. The  individual  can  recover  his  damages.  The 
public  can  be  protected  by  the  imposition  of  a  penalty. 
In  the  present  case,  therefore,  I  am  of  the  opinion  that 
the  Georgia  Chemical  Works  must  resort  to  the  courts 
for  redress  ;  but  I  earnestly  recommend  the  commis- 
sion to  make  just  and  reasonable  rules  and  regulations 
on  this  subject,  to  prevent  a  recurrence  of  like  wrongs 
in  the  future."  A  note  to  the  opinion  adds  that  in 
consequence  of  the  recommendation  the  commission 
promulgated  circular  208,  adopting  rule  32.  The  opin- 
ion and  recommendation  of  Commissioner  Fort  show 
the  intention  of  the  commission  in  adopting  this  rule. 
It  was  to  prevent  discriminations  such  as  were  com- 
plained of  by  the  Georgia  Chemical  Works,  and  was  t« 
fit  the  case  of  a  railroad  which  refused  to  receive  or  de- 
Uver  freight,  or  to  give  to  patrons  the  usual  and  cus- 
tomary facilities  for  the  interchange  of  freights  from 
its  line  to  another. 

We  are  clearly  of  the  opinion  that  the  act  of  1874  was 
not  intended  by  the  legislature  to  compel  a  railroad 
company  to  make  a  contract  a^^ainst  its  will.  Nor  does 
the  fact  that  this  defendant  railroad  company  had  is- 
sued through  bills  of  lading  over  the  Central  of  Geor- 
gia Railway  to  Savannah  justify  the  commission  in  de- 
ciding that  it  was  an  unjust  discrimination  against  the 
Augusta  Southern  Railroad  Company  to   refuse  to  ts- 
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Bue  throufj^h  bi-lls  of  lading  over  that  road.  By  the 
passage  of  the  act  of  1879  creating  the  railroad  com- 
mission, the  leerislature  intended  to  prohibit  and  pre- 
vent unjust  discriminations  in  regard  to  freight  rates 
and  passenger  tariffs.  The  title  of  that  act  shows  that 
this  IS  true:  "An  act  to  provide  for  the  regulation  of 
railroad  freight  and  passenger  tariffs  in  this  state,  to 
prevent  unjust  discrimination  and  extortion  in  the  rates 
charged  for  transportation  of  passengers  and  freights, 
and  to  prohibit  railroad  companies,  corporations  and 
lessees  in  this  state  from  charging  other  than  just  and 
reasonable  rates,  and  to  punish  the  same,  and  prescribe 
a  mode  of  procedure  and  rules  of  evidence  in  relation 
thereto;  and  to  appoint  commissioners,  and  lo  prescribe 
their  powers  and  duties  in  relation  to  the  same."  If  the 
defendant  company  had  issued  through  bills  of  lading 
to  Savannah  over  the  Central  of  Georgia  Railway,  this 
was  on  its  part  a  voluntary  act.  It  had  the  power,  un- 
der its  charter,  to  make  such  a.  contract;  and  it  would 
be  liable  for  any  damages  or  loss  occasioned  to  the  goods 
shipped  under  such  contract,  whether  occurring  on  its 
•wn  road  or  upon  its  connecting  line.  The  voluntary 
act  of  one  party  in  making  a  contract  is  quite  different 
from  the  involuntary  act  of  the  same  party  in  makinga 
like  contract  under  duress  or  compulsion;  and,  as  be- 
fore remarked,  the  voluntary  act  of  issuing  a  through 
bill  of  lading  over  the  Central  of  Georgia  Railway 
cannot  be  construed  into  an  act  of  discrimination  a- 
gainst  the  Augusta  Southern  Railroad  Company,  there 
being  no  complaint  of  any  difference  in  rates,  any  re- 
fusal to  deliver  freight  to  the  connecting  road  or  to 
transfer  cars,  or  things  of  that  sort.  The  law  of  this 
state  being  that  the  railroad  company  which  issues  a 
through  bill  of  lading  is  bound  for  any  loss  or  damage 
sustained  by  the  goods  on  its  own  road  or  the  con- 
necting line,  unless  it  makes  an  express  contract  in 
writing  with  the  shipper,  we  can  clearly  perceive  that 
this  defendant  company  might  be  willing  to  issue  a 
through  bill  of  lading  over  one  road,  and  unwilling  to 
issue  it  over  another.     The  one  road  might  be  perfectly 


.y  Google 


584  CONNECTING  CARRIERS  vol  XI 

(NS) 

State  f.  WrightsvilU  &  T.  R.  Co 

solvent,  and  willing'  to  pay  for  the  loss  or  damage  to 
the  gfoods  wtich  mig-ht  occur  oti  its  line,  while  the  oth- 
er might  be  insolvent,  and  unwillingf  and  unable  to  pay 
for  such  loss  or  damage.  The  defendant  company 
might  be  willing  to  trust  its  cars  to  the  one  road, 
and  not  to  the  other.  In  this  case  the  Wrightsville 
&  Tennille  Railroad  Company  might  have  been  will- 
ing to  give  a  through  bill  of  lading  over  the  Central 
of  Georgia  Railway  Company's  line  for  the  two 
bales  of  cotton  because  of  its  confidence  in  the 
ability  and  willingness  of  the  Central  of  Georgia 
Railway  Company  to  pay  for  any  damage  the  cotton 
might  sustain  upon  its  line.  It  might  have  been  un- 
willing to  issue  a  through  bill  of  lading  over  the  Au- 
gusta Southern  Railroad,  the  connecting  lines  in  South 
Carolina,  and  on  to  Savannah.  While  it  might  have 
had  confidence  in  the  ability  and  solvency  of  the  Au- 
gusta Southern  Railroad  Company,  it  might  have  had 
no  such  confidence  in  the  South  Carolina  railway  com- 
panies. If  litigation  ensued  in  regard  to  the  cotton, 
the  Central  of  Georgia  Railway  Company  or  the  Au- 
gusta Southern  Railroad  Company  could  have  been 
sued  in  this  state.  If  the  dimige  or  loss  occurred  in 
South  Carolini,  the  litigation  must  have  been  conducted 
in  the  courts  of  that  state.  Rule  32  of  the  railroad 
commission  being  but  a  synopsis  of  the  act  of  1874  as 
.  embodied  in  the  Code,  we  are  clear  in  our  opinion  that 
the  refusal  of  the  defendant  company  to  issue  a  through 
bill  of  lading  did  not  violate  either  the  rule,  or  the  act 
upon  which  it  was  predicated. 

It  is  claimed  by  the  attorney  general  that,  if  the 
commission  had  no  power,  under  the  act  of  1874,  to 
compel  a  railroad  company  to  issue  a  through  bill  of 
lading,  it  had  that  power  under  the  fifth  section  of  the 
act  of  1879,  above  cited.  We  have  seen,  from  the  title 
of  that  act,  copied  above,  that  its  object  was  to  regulate 
railroad  rates  and  tariffs,  and  to  prevent  unjust  dis- 
criminations in  the  rates  and  charges  for  transporta- 
tion, and  to  prohibit  railroad  companies  from  charging 
o'ler  than  just  and  reasonable  rates,  to  appoint  com- 
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mtssioners.  and  to  prescribe  tbeir  powers  in  relation  to 
the  same.  This  is  the  power  intended  to  be  g^iven  by 
that  act.  The  fifth  section  of  the  act  reads  as  follows  : 
"Tbat  the  commissioners  appointed  as  hereinbefore 
provided  shall,  as  provided  in  the  section  of  this  acti 
make  reasonable  and  just  rates  of  freig^bt  and  passen- 
ger tariffs,  to  be  observeil  by  all  railroad  companies 
doing-  business  in  this  state  on  the  railroads  thereof; 
shall  make  reasonable  and  just  rules  and  reg-ulations, 
to  be  observed  by  all  railroad  companies  doing-  busi- 
ness in  this  state,  as  to  charges  at  any  and  all  points, 
for  the  necessary  handling  and  delivery  of  freights ; 
shall  make  such  just  and  reasonable  rules  and  regula- 
tions as  may  be  necessary  for  preventing  unjust  dis- 
criminations in  the  transportation  of  freight  and  pas- 
sengers on  the  railroads  in  this  state  ;  shall  make  rea- 
sonable and  just  rates  of  charges  for  use  of  railroad 
cars  carrying  any  and  all  kinds  of  freight  and  passen- 
gers on  said  railroads,  no  matter  by  whom  owned  or 
carried  ;  and  shall  make  just  and  reasonable  rules  and 
regulations  to  be  observed  by  said  railroad  compmies 
on  said  railroads,  to  prevent  the  giving  or  paying  of 
any  rebate  or  bonus,  directly  or  indirectly,  and  from 
misleading  or  deceiving  the  public  in  any  manner  as  to 
the  real  rates  charged  for  freight  and  passenger**." 
etc.  Laws  1879,  p.  127.  The  attorney  general  relies 
upon  the  words,  "shall  make  such  just  and  reasonable 
rules  and  regulations  as  may  be  necessary  for  prevent- 
ing unjust  discriminations  in  the  transportation  of 
freight  and  passengers."  These  words,  read  in  con- 
nection with  the  context  and  with  the  title  of  the  act, 
clearly  mean  that  the  commission  should  have  power 
to  prevent  unjust  discrimination  in  rates  and  charges, 
and  to  make  rules  for  this  purpose.  As  we  have  shoWn 
above  that  issuing  a  through  bill  of  lading  over  one 
connecting  road,  and  refusing  to  issue  it  over  another, 
is  not  an  unjust  discrimination,  within  the  meaning  of 
the  words  used  in  the  act,  these  words  cannot  be  con- 
strued into  meaning  that  the  commission  can  adopt  rules 
compelling  a  railroad  to  issue  through  bills  of  lading 


.y  Google 


586  CONMECTING  CARKIBR8  ^o)  21 

Note 

over  another  road.  This  action  was  brouj^ht  under 
that  section  of  the  Code  which  allows  the  state  to  re- 
cover  the  penalty  for  a  violation  of  the  rules  of  the 
commission.  It  is  therefore  a  penal  action,  and  it  is 
well  settled  that  statutes  allowing'  such  actions  must 
be  strictly  construed.  Thus  construing  the  acts  above 
dealt  with,  and  the  rule  of  the  commission,  it  is  clear 
that  the  defendant  company  did  not  violate  either  the 
acts  or  the  rule  in  refusinff  to  issue  a  through  bill  of 
lading  over  the  line  of  the  Augusta  Southern  Railroad 
Company.  Judgment  affirm^.  All  the  justices  con- 
curring. 


NOTB. 


Whether  Railroads  Can  Be  Compelled  to  Make  Contracts  for 
Transportation  Beyond  Their  Own  Lines. — The  dutj  of  aay  carreer 
to  receive  g'oods  tendered  by  a.  connecting'  carrier  does  not  extend 
so  far  as  to  require  it  to  enter  into  a  contract  witH  the  latter  for  a 
joiat   through   rate   and   a   joint   through   routing  of   freight  an4 

Sassengera,  and  a  court  of  equit j  has  no  poner,  either  at  common 
Lw  or  under  the  interstate  commerce  act,  to  compel  one  company 
to  enter  into  such  a  contract  with  another.  Little  Rock,  etc.,  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  41  Fed.  Rep.  559,  42  Am.  &  Eng.  R.  Cas. 
490;  Little  Rock,  etc.,  R.  Co.  v.  East  Tennessee,  etc.,  R.  Co.,  3  I.  C. 
C.  Rep.  1. 

"At  common  law  a  carrier  is  not  bound  to  carry  except  on  bis  own 
line,  and  we  think  it  quite  clear  that,  if  he  cootractH  to  go  beyond, 
he  may,  in  the  absence  of  statutory  regulations  to  the  contrary, 
determine  for  himself  what  ag'enclea  he  will  employ."  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc.,  R.  Co.,  110  U.  S.  667,  16  Am.  A  Eng.  R. 
Gas.  57,  reversing  15  Fed.  Rep,  650.  See  also  Pullman  Palace  Car  Co. 
V.  Missouri  Pac.  R.  Co.,  115  U.  S.  S8T,  23  Am.  &  Eng.  R.  Cas.  S3T: 
Chicago,  etc.,  R.  Co.  v.  Pennsylvania  R.  Co.,  1  I.  C.  C.  Rep. 86;  Ken- 
tiicVy.  etc..  Bridge  Co.  v.  I^aisville,  etc..  R.  Co.,  37  Fed.  Hep.  S67; 
Chicago,  etc.,  R.  Co.  v.  Osborne,  52  Fed.  Rep.  915;  Little  Rock,  etc.. 
R.  Co.  V.  St.  E^uis,  etc.,  R.  Co.,  63  Fed.  Rep.  775;  St.  Louis  I>rayage 
Go.  V.  Louisville,  etc.,  R.  Co.,  65  Fed.  Rep.  39;  Detroit,  etc.,  R.  Co. 
V,  Interstate  Commerce  Cora  mission,  74  Fed.  Rep.  838. 
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Augusta  Southern  R.  Co. 

{Supreme  Court  of  Georgia,  June  it,  1897.) 

Consolidation — Effect  of,' — Where  by  reason  of  the  cousollditioB 
•f  two  corporations,  one  of  them  g-oea  entirely  out  of  existence,  aoel 
mo  arrangements  are  made  respecting- the  liabilities  of  the  one  whick 
eeases  to  exist,  the  corporation  resulting  from  such  comblnatioa 
will,  as  a  general  rule,  be  entitled  to  all  the  property,  and  answer- 
able for  all  the  liabilities,  of  the  corporation  thus  absorbed. 

Same — Liabilities. — Where  a  statute  authorises  the  consolidalioB 
•f  two  railroad  companies  "upon  aach  terms  as  may  t>e  agreed  upon," 
and  does  not  declare  how  the  existing  liabilities  or  obligations  of 
either  shall  be  settled  or  performed,  and  a  consolidatioa  thereunder 
ketween  two  such  companies  is  effected  by  a  written  contract  pro- 
viding for  the  absorption  of  one  of  them  by  the  other,  but  making 
>o  proTtaion  at  all  for  a  certain  class  of  liabilities  existing  against 
the  absorbed  company,  these  liabilities  becouffe  binding  upon  the 
■ew  or  BUrviTing  company, ^at  least,  to  the  extent  of  the  assets  of 
the  absorbed  company,  or  of  its  ability  to  perform  the  contracts  out 
•f  which  such  liabilities  arose. 

Same— Contracts  of  Carriage.— Where  an  agreement  between  tw* 
such  companies,  designated,  respectively,  as  the  "tlrat  party"  and 
the  "second  party,"  in  effect  provided  that  the  second  party  should 
cease  to  ezist.and  that  all  its  property,  rights,  and  franchises  should 
go  to  the  first  party,  and  stipulated  that  "the  first  party  hereby  as- 
sumes the  payment  of  all  and  every  indebtedness  and  liability  of 
the  second  party  ;  it  being  understood,  and  the  second  party  hereby 
eovenanting,  that  there  are  no  liabilities  for  unsecured  debts,  and 
that  the  only  secured  debt  and  liability  is  its  bonded  debt,"— Artf. 
that  such  an  agreement  did  provide  for  the  performance  of  con- 
tracta  of  carriage  embraced  in  mileage  or  trip  tickets  which  had 
been  issued  by  the  second  party,  and  it  was  incumbent  on  the  new 
eompany  to  carry  out  such  contracts  as  if  they  had  been  made  by 
itself. 

Same — Expulsion  of  Passenger— Right  of  Action.— The  expulsioa 
from  a  passenger  train  of  such  new  company  of  a  person  who  pre- 
sented for  passage  a  ticket  of  this  kind,  which  had  not  expired  by 
UmitatiOD,  was  wrongful,  and  gave  him  a  right  of  action  against 
BMcb  new  company. 

{Syllabus  by  the  Court.) 

Grror  by  plaintiff  from  Washmf^n  county  supe- 
nor  court.     Reversed. 

*3ee  notes  at  end  of  case. 


.y  Google 


588  CONSOLIDATION  '  v<A  XI 

Tompkins  v.  Augusta  Sou thera  B.  Co 

B.  I.  Rawlht^s,  Evans  dr  Evans,  and  Jas.  K.  Hines, 
for  plaintiff  in  error. 

Leoitard  Phiuizy,  for  defendant  !n  error. 

Fish,  J.  1.  It  is  essential  toa  proper  determination 
of  the  present  controversy  to  enter  into  a  brief  discus- 
sion concerningf  the  legcal  status  of  a  railway  company 
which,  under  authority  of  law,  has  been  formed  by  the 
consolidation  of  two  separate  and  independent  corpora- 
tions, whereby  one  of  them  is  merg'ed  into  the  other. 
a.nd  thus  entirely  loses  its  corporate  existence.  We 
cannot  hope  to  better  present  the  law  governing- io  a 
case  such  as  the  one  at  bar  than  by  quoting  at  leng'th 
from  the  able  and  exhaustive  treatise  on  this  subject 
to  be  found  in  1  Thomp.  Corp.  This  distinguished 
author  says:  "As  a  general  rule,  the  new 
Set""*'""  "  company  succeeds  to  the  rig-fats,  duties,  ob- 
ligations, and  liabilities  of  each  of  the  pre- 
cedent companies,  whether  arising  ex  contrachi  or  ex 
(ti'licto.  The  charter  powers,  privilcffes,  and  immuni- 
ties of  the  corporations  pass  to,  and  become  vested  in. 
the  consolidated  company,  except  so  far  as  otherwise 
provided  by  the  act  under  which  the  consolidation 
takes  place,  or  by  other  applicatory  constitutional  or 
legislative  provisions.  As  the  power  to  amalgamate 
with  another  corporation  is  in  the  nature  of  a  privelepe 
or  franchise,  the  legislature  may  grant  it  on  terms. 
It  may  require,  as  a  condition  of  the  grant,  the  new 
comp;iny  to  assume  liabilities  of  the  old  corporations  ; 
and  in  most  cases,  no  doubt,  statutes  authorizing  the 
con'solidations  so  provide  in  express  terms.  The  mere 
fact  that  a  corporation  is  created  with  the  same  name 
and  with  the  same  franchises  as  those  possessed  by  a 
preceding  corporation  does  not  make  it  a  continuation 
of  the  preceding  corporation,  and  liable  for  its  debts. 
But  where  the  legislature  authorizes  the  surrender  of 
the  charter  oE  one  company  and  its  incorporation  into 
another  existing'  company,  in  such  a  sense  that  the  lat- 
ter company  succeeds  to  the  property,  rights,  and 
privileges  of  the  former,  and  becomes  merely  its  suc- 
cessor, it  will  be  bound  for  its  liabilities."  See  section 
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365.  "Where  the  new  corporation  is  thus  made  the 
heir,  so  to  speak,  of  the  obliffatioos  of  the  old,  if  the 
new  company  refuses  to  carry  out  such  an  obligation 
the  obltg'ee  can  maintain  an  action  against  it  for  the  re- 
sulting damages."  /d.  §  382.  "After  the  consolida- 
tion the  new  company  becomes  liable  to  perform  the 
public  duties  required  of  the  precedent  companies  ;  and. 
if  no  part  of  the  franchise  is  reserved  to  either  of  the 
old  companies,  they  will  not  be  liable  to  the  public  for 
the  nonperformance  of  the  duties  thus  devolved  on  the 
new  company.  The  duties  which  railroad  companies 
owe  to  the  public,  and  which  are  the  considerations  upon 
which  their  privileees  are  conferred  by  the  legislature, 
cannot  be  cast  off  by  an  agreement  between  such  com- 
panies and  other  persons  or  corporations.  Therefore 
so  much  of  a  contract  for  the  consolidation  of  two  rail- 
way companies  as  operates  to  prevent  a  faithful  dis- 
charge by  the  new  company  of  its  public  duties  is  void, 
as  against  public  policy."  /rf,  §386.  And,  to  the 
same  effect,  see  4  Am.  &  Eng.  Eac.  Law,  272n,  As 
will  be  seen  from  an  examination  of  the  numerous  de- 
cisions cited  by  Judge  Thompson  in  support  of  his 
text,  the  law  bearing  upon  the  points  dealt  with  is  now 
well  settled.  That  "a  railroad  company  which  succeeds 
the  rights  and  privileges  conferred  upon  another  by 
its  charter  becomes-also  subject  to  the  same  liabilities" 
imposed  upon  it  was  distinctly  held  by  this  court  in 
Railroad  Co.  v.  Boring,  51  Ga.  582.  Further  discus- 
sion on  this  line  would  therefore  be  unprofitable. 

2.  In  this  state  it  is  provided  by  legislative  enactment 
that  "any  railroad  company  incorporated  under  the  pro- 
visions of"  the  general  law  for  the  incorporation  of  such 
companies  shall  have  authority  to  "sell,  lease,  assign  or 
transfer  its  stock ,  property  and  franchises  to,  or  to  con- 
solidate the  same  with,  those  of  any  other  railroad  com- 
pany incorporated  under  the  laws  of  this  or  any  other 
state  or  of  the  United  States,  whose  railroad  within  or 
without  this  state  shall  connect  with  or  form  a  contin- 
uous line  with  the  railroad  of  the  company  incorporated 
under  this  law.npon  such  terms  as  may  be  agreed  upon."' 
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See  Code  1882.  §  1689z  ;  Civ.  Code,  §  2179.  The  legis- 
lature has  not,  however,  undertaken  expressly  to 
provide  how  the  existing:  liabilities  of,  or  oblig-ations 
resting  upon,  the  respective  companies  entering  into  a 
consolidation,  shall  be  settled  or  performed.  Precisely 
what  is  meant  by  declaring  that  such  a  consolidation 
may  be  effected  "upon  such  terms  as  may  be  agreed 
upon"  is  riot  clear.  Obviously,  however,  the  phrase 
quoted  is  not  to  be  understood  as  authorizing  an  agree- 
ment between  two  companies,  the  effect  of  which 
would  be  to  transfer  to  one  of  them  all  the  property 
and  franchises,  and  to  invest  it  with  all  the  rights, 
privileges,  and  immunities,  of  the  other,  free  from  all 
the  liabilities,  duties,  and  obligations  which  the  latter 
company  owed  to  private  individuals,  or  to  the  public 
at  large.  To  thus  allow  it  to  be  stripped  of  all  its  as- 
sets, and  even  its  right  to  exist,  without,  at  the  same 
time,  making  proper  provision  for  the  payment  of  its 
debts  and  the  performance  of  its  duties  and  obligations 
by  the  company  which  succeeded  it,  would  be  directly 
opposed  to  public  policy,  as  tending  utterly  to  defeat 
the  objects  for  which  such  corporations  are  chartered. 
1  Thomp.  Corp.  §  386.  It  would  therefore  be  much 
more  reasonable  to  assume  that  the  legislature  intended 
that  "such  terms  as  may  be  agreed  upon"  are  to  settle, 
as  between  the  two  companies  themselves  and  their 
respective  stockholders,  the  rights  and  liabilities  of 
each,  but  as  to  third  persons  not  participating  in 
the  negotiations,  and  not  parties  to  the  contract,  the 
law  as  previously  announced  in  Boring's  Case,  sitpra, 
shall  apply,  and  the  company  which  succeeds  to  the 
charter  rights  and  privileges  conferred  upon  the  other 
is  to  be  regarded  as  at  the  same  time  becoming  respon- 
sible for  all  its  debts  and  liabilities.  But  granting,  for  the 
sake  of  the  argument,  that  our  general  assembly  in- 
tended to  declare  that  in  any  event  a  contract  entered 
into  between  two  railroad  companies,  looking  to  the 
consolidation  of  their  lines,  should  be  considered  con- 
clusive as  to  the  rights  of  third  persons,  it  cannot  for 
a  moment  be  contended  that  it  was  ever  so  remotely 
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contemplated  that  the  two  contracting  parties  should 
have  power  to  enter  into  an  agreement  opposed  to  pub- 
lic policy.  It  would  clearly  be  contrary  to  public 
policy  to  permit  them  to  agree  practically  to  repudiate 
the  debts,  liabilities,  and  obligations  due  by  the  company 
to  be  merged  into  the  other;  for  our  constitution  ex- 
pressly declares  that  the  legislature  cannot  itself  pass 
any  "law  impairing^  the  legfislation  of  contracts,"  and 
it,  of  course,  follows  thata  statute  seeking-  to  empower 
a  private  person  to  do  what  amounts  to  the  same  thing' 
would  be  equally  objectionable  and  invalid.  Where 
no  "consolidation"  is  really  affected,  as  where  neither 
of  two  railway  companies  surrenders  its  franchises  or 
conveys  away  all  of  its  property,  doubtless  a  contract 
between  them  whereby  one  merely  leases  the  property 
of  the  other,  or  purchases  only  an  inconsiderable  por- 
tion of  the  same,  would  not  have  the  legal  effect  of 
charging-  the  former  with  debts  and  liabilities  of  the 
latter  not  expressly  assumed.     But,  be  this  uoiiiiht. 

as  it  may,  it  is,  on  the  other  hand,  certainly 
true  that  where  a  consolidation  actually  takes  place 
between  two  such  companies,  under  a  written  contract 
providing  for  the  absorption  of  one  of  them  by  the 
other,  hut  making  no  provision  at  all  for  a  certain  class 
of  liabilities  existing  against  the  company  which  thus 
goes  entirely  out  of  existence,  these  liabilities,  by  oper- 
ation of  law,  become  binding  upon  the  new  or  surviving 
company, — at  least  to  the  extent  of  the  assets  of  the 
absorbed  company,  or  of  its  ability  to  perform  the  con- 
tracts out  of  which  such  liabilities  arose.  To  this  ex- 
tent the  successor  to  the  company  absorbed  would  be 
responsible,  even  in  the  absence  of  any  statutory  lia- 
bility; for  "where  several  corporations  are  united  in 
one,  and  the  property  of  the  old  companies  is  vested  ia 
the  new,  the  latter  is  liable  in  equity  for  the  debts  of 
the  former — ,at  least,  to  the  extent  of  the  property 
received  from  them.  •  •  •  The  governing  principle 
here  is  that  a  corporation  cannot  give  away  its  assets,  to 
the  prejudice  of  its  creditors,  but  that  a  court  of  equity 
will    follow  such   assets,   as  a  trust  fund,    into   the 
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hands  of  any  new  custodian;  the  Hame  not  being'  a 
creditor  or  bona  fide  purchaser.  It  is  scarcely  neces- 
sary to  add  that  in  such  a  case  the  consolidated  corpor- 
ation holds  the  property  received  from  the  absorbed 
company  with  notice  of  any  trust  attaching-  to  it  in  favor 
of  its  creditors,  and  cannot  claim  the  rig-hts  of  a  bona 
fide  purchaser  without  notice."  1  Thomp.  Corp.  ij^ 
375. 

3.  In  the  written  contract  now  under  consideration 
the  Augusta  Southern  Railroad  Company  was  desig- 
nated as  the  "first  party,"  and  the  Sandersville  & 
Tennille  Railroad  Company  as  the  "second  party," 
This  instrument  recited  that  it  was  expressly  agreed 
"that  the  second  party  shall  be  consolidated  with  the 
first  party  by  being'  merged  into,  and  becoming"  a  part 
and  portion  of,  the  first  party,  under  the  present  name 
and  title  of  the  first  party,  to  wit,  the  Augusta  South- 
ern Railroad  Company  ;  and.  except  for  the  purpose  of 
carrying  out  the  terms  of  this  agreement,  and  receiving 
and  distributing  to  its  stockholders  the  securities  here- 
inafter provided  to  be  issued  to  them,  and  of  executing- 
any  further  instrument  which  may  become  necessary 
to  effectuate  the  intent  of  this  agreement,  the  said  sec- 
ond party  shall  cease,  determine,  and  no  longer  exist ; 
and,  in  order  that  the  merger  herein  provided  for  shall 
be  effectual,  the  second  party  hereby  sells,  assigns, 
and  transfers  to  the  first  party  all  its  right,  title,  and 
interest  in  and  to  all  and  any  property,  real,  personal, 
and  mixed,  which  it  has  in  possession,  action,  or  expec- 
tancy, or  to  which  it  may  in  any  wise  succeed,  and  in 
and  to  all  its  franchises,  privileges,  and  immunities  now 
possessed  by  it,  and  agrees  to  surrender  and  deliver  to. 
the  first  party  all  the  bonds,  stocks,  and  certificates 
therefor  which  it  has  heretofore  issued  ;  and  the  first 
party  here  assumes  the  payment  of  all  and  every  in- 
debtedness and  liability  of  the  second  party;  it  t>eing 
understood,  and  the  second  party  covenanting,  that 
there  are  no  liabilities  for  unsecured  debts,  and  that 
the  onlv  secured  debt  and  liability  is  its  bonded  debt 
of  $7,454.00."     Referring^  to  the  last  clause  of  the 
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extract  just  quoted,  counsel  for  the  defendant  in  error, 
in  a  written  arg-ument  presented  by  him,  says  :  "The 
court  will  observe  that  by  the  terms  of  the  agreement 
of  consolidatioQ  the  Aug^usta  Southern  Railroad  Com- 
pany did  Qot  assume  to  honor  the  tickets  of  the  old 
Sandersville  &  Tennille  Raiiroad  Company,  but  only 
undertook  to  pay  off  and  discharge  the  bonded  indebted- 
ness of  $7,454  ;  it  bein^  expressly  understood  and 
agreed  in  said  contract  that  there  were  no  unsecured 
liabilities,  and  that  the  only  secured  debt  and  liability 
was  the  bonded  debt  of  $7,454  of  the  old  Sande'rsviUe 
^  Tennille  Railroad  Company."  If,  as  counsel  thus 
insists,  it  was  the  purpose  of  the  contracting  parties  to 
limit,  as  to  third  persons,  all  liability  on  the  part  of 
the  Augusta  Southern  Railroad  Company,  save  as  to 
the  bonded  debt  referred  to,  we  would  have  no  diffi- 
culty in  holding  that  this  stipulation  was  void,  as 
against  public  policy  ;  for,  as  hereinbefore  pointed  out, 
where  one  railway  company  succeeds  to  all  the  property 
and  franchises  of  another,  and  the  latter  thereupon 
ceases  entirely  to  exist,  the  surviving  corporation  nec- 
essarily becomes  responsible  for  the  faithful  perform- 
ance of  all  obligations  which  the  absorbed  company 
has,  by  the  surrender  of  its  charter,  rendered  itself 
unable  to  meet.  Indeed,  it  would  never  do  to  hold 
that  our  statute  contemplated  that  a  railway  company 
thus  merged  into  another  could,  by  representing  and 
covenanting  that  there  were  no  obligations  whatever 
it  was  under  a  duty  to  perform,  practically  repudiate 
its  existing  liabilities,  and  in  this  manner  relieve  its 
successor  of  all  responsibility  therefor.  We  do  not, 
therefore,  feel  we  would  be  justified  in  holding  that  it 
was  the  purpose  of  the  Augusta  Southern  Railroad 
Company  to  assume  only  the  bonded  indebtedness  in 
question.  Had  this  been  the  purpose  of  the  contract- 
ing parties,  there  would  have  been  no  occasion  what- 
ever for  them  to  introduce  into  their  contract  the  ex- 
press stipulation  that  "the  first  party  hereby  assumes 
the  payment  of  all  and  every  indebtedness  and  liability 
of  the  second  party."  Certainly,  if  it  was  merely 
11  (M  s)  A  &  S  R  CaB-38 
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intended  that  the  first  party  should  assume  payment 
0f  the  bonded  debt,  it  would  seera  that  the  contract 
would  have  recited  simply  this,  and  nothings  more. 
The  language  actually  employed  contradicts  and  nega- 
tives any  such  interpretation  as  that  suggested  by 
counsel.  Much  more  likely  is  it  that  the  August 
Southern  Railroad  Company  recognized  that  it  would 
be  legally  bound  to  faithfully  discharge  "all  and  every 
indebtedness  and  liability  of  the  second  party,"  in  the 
event  the  consolidation  was  effected,  and  merely  in- 
sisted upon  the  covenant  as  to  the  extent  oF  such 
"indebtedness  and  liability"  with  a  view  to  being  re- 
imbursed by  the  absorbed  company,  or  its  stockholders, 
should  claims  other  than  the  bonded  debt  be  presented 
by  third  persons,  for  which  it  (the  covenantee)  might 
be  held  legally  responsible.  Clearly,  if  the  first  party 
to  the  contract  meant  absolutely  nothing  by  expressly 
stipulating  that  it  thereby  assumed  "the  payment  of 
all  and  every  indebtedness  and  liability  of  the  second 
party,"  why  should  the  first  party  have  insisted  upon  a 
covenantby  the  second  party  reciting  that  there  were  "no 
liabilities  for  unsecured  debts,  and  that  the  only  secured 
debt  and  liability  [was]  its  bonded  debt  of  S7,45t.OO"? 
Unless  recognizing  its  legal  obligation  to  pay  other 
claims,  the  first  party  could  not  have  felt  in  the  least 
concerned  as  to  whether  there  were  or  were  not  liabil- 
ities other  than  the  bonded  debt,  secured  or  unsecured; 
and  there  would  have  been  no  reason  at  all  for  the 
second  party  entering'  into  a  covenant  regarding  the  ex- 
tent of  its  indebtedness  and  liabilities,  if  it  was  not  con- 
templated that  the  first  party  should  assume,  or  ever 
be  called  upon  by  third  persons  to  discharge,  any  lia- 
bility save  that  specifically  mentioned.  Were  this 
otherwise,  however,  it  would  certainly  be  safe  to  hold. 
as  we  do  in  the  present  case,  that  the  Sandersville  & 
Tennille  Railroad  Company  did  not,  by  its  covenant 
■  that  there  were  "no  liabilities  for  unsecured  debts, 
and  that  the  only  secured  debt  and  liability  [was]  its 
bonded  debt,"  undertake  to  guaranty  that  there  were 
no  outstanding  mileage  or  trip  tickets  which  that  com- 
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pany  had  previously  sold,  and  which  it  was  lejjally 
bound  to  honor  on  presentation.  The  duty  thus  rest- 
ing upon  it  of  carrying-  as  passengers  the  holders  of 
such  tickets  cannot  be  characterized  as  an  "unsecured 
debt"  for  which  it  was  liable,  or  as  a  "secured  debt 
and  liability."  The  Jatter  phrase  comprehends  some- 
thing more  than  a  mere  right  to  sue  for  damages  in  the 
event  of  a  breach  of  a  simple  contract  calling  for  the 
performance  of  specified  services.  A  "debt,"  secured 
or  unsecured,  is  "a  liquidated  demand"  for  "a  sura  of 
money  due  by  certain  and  express  agreement,"  or,  in 
other  words,  "a  sum  of  money  reduced  to  a  certainty,  ■ 
and  distinguished  from  a  claim  for  uncertain  damages." 
And.  Law  Diet.  315.  True,  in  the  event  the  Sanders- 
ville  &  Tennille  Railroad  Company  wrongfully  refused 
to  honor  its  contracts  of  carriage,  it  would  become 
liable  in  damages;  but.  until  such  unliquidated  claims 
could  be  reduced  to  judgment,  they  would  in  no  legal 
sense  be  debts  outstanding  against  it.  See  McElhaney 
V.  Crawford,  96  Ga.  174.  22  S.  E.  895.  Granting, 
therefore,  that  the  Augusta  Southern  Railroad  Com- 
pany did  not,  under  the  terms  of  its  contract,  become 
bound  to  pav  any  class  of  claims  covered  by  the  cov- 
enant of  the  Sandersville  &Tennille  Railroad  Company, 
it  would  follow  that,  even  in  a  controversy  between  the 
contracting  parties  themselves,  the  latter  company 
could  not  be  held  to  have  covenanted  that  it  had  fully 
carried  out  all  contracts  of  carriage  with  respect  to 
freight  or  passengers  which  it  had  previously  entered 
into.  This  being  so,  when  the  surviving 
corporation  succeeded  to  the  rights  and  f  ran-  IfTirrtirJ™"' 
chises  of  the  absorbed  company,  it  certainly, 
in  the  absence  of  any  express  stipulations  to  the  con- 
trary contained  in  the  agreement  of  consolidation,  be- 
came incumbent  upon  such  surviving  corporation  to 
faithfully  discharge  all  duties  which  its  predecessor 
was  under  an  obligation  to  perform  with  respect-  to 
contracts  of  carriage  entered  into  by  it  with  its  patrons; 
for,  under  such  circumstances,  the  general  rule  stated 
in  the  first  division  of  this  opinion  would  apply,  irre- 
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spective  of  the  question  whether,  under  the  terms  of 
our  statute,  it  would  in  any  event  be  within  the  power 
of  the  contracting  parties  to  limit,  as  to  third  persons, 
tiie  liability  assumed  by  the  new  or  surviving*  company 
lelative  to  obligations  previously  resting  alone  upon  the 
company  surrendering  its  corporate  existence. 

4.  If  legally  bound  to  honor  outstanding  tickets  reg- 
ularly issued  by  the  Sandersville  &  Tennille  Railroad 
Company  prior  to  the  consolidation,  a  refusal    on  the 

partof  the  Augusta  Southern  Railroad  Com- 
■g*-faw^'"tf  pany  so  to  do  would  necessarily  subject  it  ta 
•tiitiH.  liability  as  a  common  carrier.     The  plaintiff 

was  shown  to  be  the  holder  of  such  a  tick- 
et, which  had  not  expired  by  limitation,  and  therefore 
occupied  the  footing  of  a  passenger,  in  presenting  him- 
self for  carriage.  Boring's  Case,  supra.  His  expal- 
sion  from  the  defendant's  train  was  wrongful,  and  his 
right  to  maintain  an  action  for  damages  sounding  ta 
tort  is  not  to  be  questioned.     Judgment  reversed. 


NOTBS. 

Effect  of  Consolidation  of  Railroads  on  Existing  Liabilities— Con- 
tracts,— When  two  or  more  corporations  are  consolidated  into  a  new 
corporation  with  a  new  name,  and  the  constituent  corporations  gm 
out  of  existence,  if  no  arranifementa  are  made  respectiOR-  their 
property  and  liabilities  the  consolidated  corporation  will  be 
snawcrable  for  their  liabilities.  Pullman's  Palace  Car  Co.  v. 
Uissouri  Pac.  R.  Co.,  115  U.  S.  5S7;  Wabash,  etc.,  R.  Co.  v.  Ham, 
114  U.  S.  587;  Columbus,  etc.,  R.  Co.  v.  Skidmore,  69  III.  566;  India- 
napolis, etc.,  R.  Co.  V.  Jones,  29  lad.  465;  Louisville,  etc..  R.  Co.  i>. 
Boncy,  117  Ind.  501;  Berry  v.  Kansas  City,  etc..  R.  Co,,52  Kan.  774, 
39  Am.  St.  Rep.  381  ;  Thompson  v.  Abbott,  61  Mo.  176;  Houston  A 
T.  C.  R.  Co.  V.  Shirley,  4  Am.  &  En^.  R.  Cas.  443;  Missiasippi 
Valley  R.  R.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  8  Am.  &  Enir.  R. 
Cas.  575;  Sappin^ton  v.  L.  R.  M.  R.  &  T.  R.  R.  Co.,  11  Am.  A  JSngf. 
R.  Caa.  330;  Miller  v.  Lancaster,  5  Coldw.  5I3;  Northern  Cen- 
tral R.  R.  Co.  V.  Drew,  3  Woods,  391;  Indianola  R.  R.  Co.  v.  Fryer, 
11  Am.  &  Enff.  H.  Cas.  324. 

In  some  jurisdictions  it  is  held  that  such  liability  attaches  to  the 
new  corporation,  to  the  extent  at  least  of  the  property  acquired  from 
the  constituent  corporation.  Barksdale  zi.  Finney,  14  Gratt.  (Va.) 
338;  Brum  v.  Merchants'  Mut.  Ins.  Co.,  16  Fed.  Rep.  140;  Harrison  w. 
Arkansas  Valley  R.  Co.,  4  McCrary  (U.  S.)  264. 

In  some  States  it  is  held  that  in  such  case  there  is  no  implied  as- 
sumption of  liability.    In  order  to  render  the  consolidated  company 
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liable,  it  must  either  have  expressly  assumed  the  liability  &r  it  mnst 
have  been  impOBed  by  slatnte,  Shaw  v.  Norfolk  A  C,  K.  Co. ,16  Gray, 
407;  Prouty  v.  Lake  Shore  A  Michigan  S.  R.  Co.,  52  N.  Y.  363;  Pow- 
ell V.  Northern  Missouri  R.  R.  Co.,  42  Mo.  63;  Columbns,  etc.,  R.  Co. 
V.  Skidmore,  69  111.  S66.  And  see  Selraa,  etc.R.  R.  Co.  v.  Hardin,  40 
6a.  709;  Braffett  v.  St.  W.  R.  R.  Co.,  25  111.  357;  Selma,  etc.,  R.  R. 
Co.  r.  Hardin,  40  Ga.  709;  Tyson  v.  Wabash  St.  L.  &  P.  R.  Co.,  13 
Am.  &  Bn^r.  R.  Cas.  334. 

Sam* — Torts. — This  rule  includes  a  liability  for  the  torts  of 
the  constituent  corporations.  Tomlinson  r.  Branch,  15  Wall. 
(U.  S.)  460;  Warren  v.  Mobile,  etc.,  R.  Co.,  49  Ala.  582;  St. 
Louis,  etc.,  R.  Co.  v.  Marker,  41  Ark.  542;  Selma,  etc.,  R.  Co.  v. 
Harbin,  40  Ga.  706;  Montgomery,  etc.,  R.  Co.  ;'.  Boring,  51  Ga.  582; 
Coggin  V,  Central  R.  Co.,  62  Ga.  6»i,  35  Am.  Rep.  132;  Indianapolis, 
etc.,  R.  Co.  V.  Jones,  29  Ind.  46S;  Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31 
Ind.  283;  JefFersonville,  etc.,  R.  Co.  v.  Hendricks,  41  Ind.  48;  Cleve- 
land, etc.,  R.  Co.  V.  Prewitt,  134  Ind.  SS7;  Berry  7'.  Kansas  City,  etc. 
R.  Co.,  52  Kan.  759,  39  Am.  St.  Rep.  371;  State  i'.  Baltimore,  etc., 
R.  Co.,  77  Md.  489;  Langhorne  v.  Richmond  R.  Co.,  91  Va.  369. 


Houston  &  T.  C.  R.  Co. 


(Supreme  Court  of  Texas,  June  13,  1898.) 

Action  for  Personal  Injuries — Damages — Instruction*— loan  action 
for  personal  injuries,  the  charge  that  plaintiff  could  recover  on 
account  of  enpenaeK  incurred  because  of  such  injuries,  would  have 
been  correct  had  the  word  "reasonable"  been  inserted  before  the 
word  "expenses,"  and  had  it  limited  his  right  to  recovery  on  such 
account  to  the  expenses  set  out  in  the  petition. 

Srror  by  defendant  to  court  of  civil  appeals  of 
First  supreme  judicial  district.    Aprmed on  remittitur. 

Frayik  Andrcivs,  for  plaintiff  in  error. 
Broii-n  tt  Lane,  for  defendant  in  error. 

Gaines,  C.  J.  The  defendant  in  error  broug'ht  this 
suit  a^inst  the  plaintiffin  error  to  recover  damages  for 
personal  injuries.  He  obtained  a  judgment,  which  was 
affirmed  upon  appeal.     Since  it  is  our  purpose  to  dis- 

*See  note  at  end  of  case. 
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CUSS  but  one  point,  it  is  not  necessary  to  make  any  gen- 
eral statement  of  the  case.  With  re'ference  to  the  ex- 
penses incurred  by  him  by  reason  of  his  injuries,  the 
plaintiff  testified  as  follows  :  "I  am  not  certain  of  the 
amount  of  expense  I  was  put  to  on  account  of  my 
injuries,  but  It  was  not  less  than  $100.  My  doctor's 
bill  was  $49  ;  my  board  bill,  $45.  I  paid  a  doctor  at 
Lagransfe,  after  I  left  Paigfe,  $8,  and  other  money  for 
medicine."  Upon  the  measure  of  damages  the  court 
gave  the  jury  the  following-  instruction  :  "If  you  find 
for  the  plaintiff,  in  estimating  and  assessing  the  actual 
damages,  if  any,  he  may  have  sustained,  you  will  con- 
sider the  evidence  showing  the  mental  and  physical 
suffering  he  has  endured,  the  expense  he  has  incurred 
or  became  liable  to  pay,  the  loss  of  time  while  disabled 
and  under  treatment,  and  the  permanent  diminution  of 
his  ability  to  work  and  earn  money,  if  you  so  find." 
We  think  this  charge  was  erroneous.  It  was  only  for 
such  expenses  resulting  from  his  injuries  as  were 
reasonable  and  necessary  that  the  plaintiff  was  entitled 
to  recover.  It  may  be  that,  if  the  jury  had  been 
instructed  to  allow  only  such  expenses  as  the  plaintiff 
became  liable  to  pay,  the  proposition  contained  in  the 
charge  would  have  been  correct ;  and,  if  a  more  specific 
instruction  had  been  desired,  it  should  have  been 
requested.  In  the  absence  of  some  proof  of  an  express 
promise  to  pay  a  particular  sura,  the  plaintiff  would 
have  been  liable  only  for  reasonable  compensation  for 
such  services  as  were  rendered  to  him.  However,  we 
do  not  decide  the  point.  The  charge  in  question  goes 
further,  and  instructs  the  jury,  in  effect,  to  allow  the 
plaintiff  for  "the  expense  he  has  incurred."  He  tes- 
tified distinctly  that  be  had  paid  a  physician  at  Lagrange 
$8.  It  is  clear  that  this  expense  he  had  incurred.  We 
think,  also,  that  the  jury  may  have  inferred  that  he  had 
paid  the  board  bill.  He  savs  :  "My  doctor's  bill 
was  $49  ;  and  my  board  bill,  $15.".  He  seems  to  refer 
to  them,  not  as  existing  charges,  but  as  charges  which 
had  existed,  but  which  had  been  piid.  There  was  no 
evidence  that  the  board  bill,  or  the  amount  paid  to  the 
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physician  at  lia.gra.nge,  was  reasonable  ;  and  bence  the 
case  conies  within  the  rule  followed  in  Wheeler  v. 
Railway  Co.  (Tex.  Sup.)  43  S.  W.  876,  and  the  cases 
there  cited.  But  it  is  insisted  on  behalf  of  defendant 
in  error  that,  since  the  only  expense  claimed  in  the 
petition  was  the  account  of  Dr.  Page  for  $49,  the  error 
was  harmless.  But  we  think  this  is  but  an  additional 
reason  why  the  charge  should  be  held  erroneous. 
Probably,  it  the  instruction  had  limited  the  recovery  to 
the  expense  claimed  in  the  petition,  there  would  have 
been  no  error.  But  the  prayer  o£  the  petition  was, 
"judg'ttient  for  his  [plaintiff's]  damages  as  above  set 
out ;"  and  it  is  clear  that  the  charge,  as  construed  by 
us,  permitted  a  recovery  for  expenses  not  claimed  in  the 
petition.  The  charge  of  the  learned  judge  is  most 
commendable  for  its  clearness  and  brevity,  and  it  is  to 
be  regretted  that  his  attention  was  not  called  upon  the 
trial  to  the  state  of  the  pleadings  and  evidence  with 
reference  to  the  expenses  incurred  by  the  plaintiff. 

The  other  points  raised  in  the  court  of  civil  appeals 
(45  S.  W.  763)  were  satisfactorily  disposed  of  in  that 
court,  and  need  not  be  discussed. 

Counsel  for  defendant  in  error  offer,  in  case  we  find 
that  there  was  error  in  the  charge  as  claimed  in  the 
assignment  discussed  by  us,  to  remit  a  sum  sufficient 
to  eliminate  the  two  items  of  expense  not  proved  to  be 
reasonable.  We  therefore  afSrm  the  judgment,  less 
the  sum  of  $53.  The  defendant  in  error  will  pay  the 
costs  of  the  appeal  and  nf  the  writ  of  error. 


NOTE. 

Action  for  Persona]  Injuries— Recovery  of  Expenses.-  -Expenses 
for  medical  treatment  in  order  to'  be  recoverable  must  have  been 
reasonably  made,  and  be  reasonable  in  amount.  Hewitt  v.  Eisen- 
bart,  36  Neb.  794;  Rejoolda  v.  Niagara  Falls,  81  Hun  (N.  Y.)  353; 
Hart  z'.  Charlotte,  etc.,  K.  Co.,  33  S.  Car.  427;  Gulf,  etc.,  R.  Co.  v. 
Campbell,  76  Tex.  174. 

In  cases  of  personal  injuries,  in  order  to  recover  for  medical 
attendance  and  similar  items  it  is  necessary  for  the  plaintiff  to  show 
two  facts:  First,  what  expenses  he  has  actually  incurred;  second, 
tbat  such  eipensea  were  reasonably  incurred.   It  is  not  the  ri 
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ble  cha.rg'e  for  medical  services  which   he  may  recover,  but  tfae.ez- 

fense  to  him  of  such  services  not  to  exceed  their  reasonable  valne. 
ttVtNE,  C,  ia  Golder  v.  Lund,  50  Neb.  867. 

The  measure  of  damages  in  such  cases  is  not  the  snra  actually 
expended,  but  a  reasonable  amount  for  such  purpose.  Golder  P. 
Lund,  SO  Neb.  867;Hewitt^.  Kisenbart,  36  Neb.  794;  Friend  n.lagtr- 
soil,  39  Neb.  717;  Gulf,  etc.,  R.  Co.  v.  Campbell,  76  Tei.  174. 

On  the  question  of  the  reasonable  value  of  medical  services  ren- 
dered, evidence  of  physicians  living  in  the  vicinity  of  the  plaintirs 
residence  is  competent  to  show  what  the  services  of  the  attending' 
physician  were  worth.     Atchison  v.  Rose,  43  Kan.  605. 

]t  has  been  held  that  proof  simply  of  the  amount  paid  for  medical 
attendance  is  not  sufficient  to  warrant  a  recovery  in  damages  for 
such  expenditures,  unless  it  is  also  established  that  such  ezpeaaei 
were  reasonably  incurred.  Hewitt  v.  Eisenbart,  36Neb.  794;  Friend 
r.  Ingersoll,  39  Neb.  717;  Golder  v.  Lund.  50  Neb.  867.  And  see 
Gumb  V.  Twenty-third  8t.  R.  Co.,  114  N.  Y.  411.  But  compare,  io 
this  connection,  Colwell  n.  Manhattan  R.  Co..  57  Hun  (N.  Y.)  452; 
Morsemann  v.  Manhattan  R.  Co.,  16  Daly  (N,  Y.)  249. 

And  in  the  absence  of  evidence  of  the  incurrence  of  such  expenses, 
and  their  amouut,  no  allowance  therefor  can  be  made.  Joliet  r. 
Henry,  11  III.  App.  154;  Culberson  v.  Chicago,  etc.,  R.  Co.,  50  Mo. 
App,  556;  Duke  v.  Missouri  Pac.  R.  Co.,  99  Mo.  347;  Norton  v.  St. 
Louis,  etc..  H.  Co.,  40  Mo,  App.  642;  Rhodes  v.  Nevada  City,  47  Mo. 
App.  4t<9;  Hunter  v.  Mexico  City,  49  Mo.  App.  17;  Galveston,  etc.,  R. 
Co.  V.  Thornsberry,  (Tex.  18911  17  S.  W.  Rep.  521;  Fry  v.  Hillan, 
(Tex.  Civ,  App.  1B96)  37  S.  W.  Rep.  359.  And  see  Murray  jr.  Missouri 
Pac.  R.  Co.,  101  Mo.  236,  20  Am.  St,  Rep.  601;  Gumb  v.  Twenty-third 
St.  R.  Co.,  114  N.  Y.  411. 

Such  is  the  case  althoUR-h  it  appears  that  the  plaintiff  required 
medical  attention  and  actually  had  physicians  in  attendance  for  a 
considerable  period,  as  a  result  of  the  injuries  complained  of.  Fry 
V.  Hillan,  (Tex.  Civ,  App.  1896)  37  S.  W.  Rep.  359;  Galveston,  etc., 
R.  Co.  V.  Thornsberry,  (Tex.  1891)  17  S.  W.  Rep.  521. 


Camden  &  A.  R.  Co. 


Williams. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  23, 1S9S.) 


•As  to  Mortality  Tables  as  Evidence,  see  Harrison  u.  Sutter  St. 
Ry.  Co.,  8  Am.  AEng.  R.  Cas.,  N.  S.,  200;  Macon,  etc,  R.  Co.  V. 
Moore,  5  Am.  &  Bng.  R.  Cas.,  N.  S.  355,  and  extensive  note,  p.  364. 
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mining  the  probable  duratio 
absolute  rale  of  coniputatioc 

Sam«.  —In  a  jury  trial,  where  probable  duration  of  huma.n  life  is 
a  subject  of  inquiry,  a.  standard  mortuary  table  may  be  received  in 
evidence.  It  must  be  proved  to  be  authentic,  and  its  character  and 
office  should  be  explained. 

Same. — The  Carlisle  table  of  mortality  may  be  assumed  to  be  a 
standard  table,  and  is  evidential,  irrespective  of  the  condition  of 
health  of  the  person  whose  expectancy  of  life  is  the  subject  of  in- 
quiry; but  that  condition  must  be  taken  into  account  in  determining' 
the  probable  duration  of  such  person's  life. 

Evidence. — Failure  to  properly  supplement  Icg'al  evidence  doee  not 
render  it  illegal.     It  will  stand  unless  motion  be  made  to  suppress  it , 

Same— Declarations  of  Decedent,— A  self-diaservinR-  declaration  of 
a  decedent,  if  admissible  in  evidence  in  an  action  to  recover  dam- 
ages for  injury  alleg'ed  to  have  caused  his  death,  it  is  not  conclusive 
asfaJDst  the  plaintiff. 

Failure  to  Instruct. — Omission  of  a  trial  judge  to  instruct  a  jury 
on  a  particular  point  is  not  assignable  as  error  unless  such  instruc- 
tion be  specially  requested. 

Comments  by  Court. — Comments  on  evidence  in  a  charge  to  a 
jury  are  not  assig-nable  as  error  if  the  facts  are  left  to  the  jury.  It 
is  only  where  a  material  fact  is  stated  as  in  proof,  where  there  is  no 
evidence  at  all  to  support  the  statement,  that  there  is  legal  ground 
af  complaint  in  this  regard. 

(Syllabus  by  the  Court.) 

Ekkor  by  defendant  to  supreme  court.     Affirmed. 

Margaret  WilHanis,  administratrix  of  John  Williams, 
deceased,  recovered  judgment,  on  verdict,  ag-ainst  the 
Camden  &  Atlantic  Railroad  Company,  for  damages 
sustained  by  the  widow  and  next  of  kin  of 
tbe  decedent  by  reason  of  his  death,  alleged 
to  have  been  caused  by  negligence  in  the  operation  o£ 
the  defendant's  street  railway  in  Atlantic  city.  The 
deceased  and  his  young  son  were  passengers  upon  an 
open  car  drawn  by  a  trolley  car  that  was  propelled  by 
electricity.  The  negligence  charged  was  the  sudden 
starting  of  the  cars  while  the  deceased  was  alighting 
at  a  crossing  where  a  stop  had  been  made  at  his  signal. 
The  defense  was  that  the  cars  had  not  stopped  when 
the  deceased  started  to  alight,  and  that  in  any  case 
there  was  negligence  in  the  manner  of  his  alighting 
that  contributed  to  the  injury.  A  rule  to  show  cause 
why  a  new  trial  shoilld  not  be  granted  was  discharged 
after  argument  (37  Atl.  1107),  but  the  exceptions  sealed 
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at  the  trial  were  reserved,  and  are   now   before  this 
court  on  writ  of  error.     Judgment  affirmed. 

y.  /I.  Gaskill,  for  plaintiff  in  error. 
C.  L.  Cole,  for  defendant  in  error. 

Collins,  J.  (after  statinfr  the  facts).  The  second, 
Rixtb,  and  tenth  assig'nments  of  error  were  waived. 
I  will  discuss  the  others  in  their  order.  The  first 
is  that  the  Carlisle  table  of  mortality  was  admitted  in 
evidence.  It  is  common  knowledge  that  approved  mor- 
'tuary  tables  are  in  constant  use  to  aid  in  determining' 
the  probable  expectancy   of   human    life.     They    are 

derived  from  statistics  preserved  through  a 
*J2«f«  *["[[-  course  of  years,  and  have  become  standard 
triT*kiu.  by  the  test  of  subsequent  experience.      The 

courts  have  almost  universally  availed  them- 
selves of  help  from  these  sources  when  expectancy  of 
life  became  involved  in  a  judicial  proceeding.  15  Am, 
&  Eng.  Enc.  Law.  p.  881,  and  notes  ;  Abb.  Tr.  Ev.  p. 
724  ;  Gillett.  Ind.  &  Col.  Ev.  §  85.  An  exhaustive 
history  of  the  subject  is  embodied  in  Williams'  Case, 
3Bland,  186,  where  Chancellor  Bland  seems  to  take 
judicial  notice  of  the  various  tables,  and  makes  use  of 
them  as  aids  in  fixing  the  value  of  a  life  estate  in  lands. 
The  right  to  use  such  standard  tables  in  evidence  has 
never  been  expressly  declared  in  this  court,  but  the 
common  practice  to  so  use  them  is  recognized  in  the  case 
of  New  Jersey  Zinc  &  Iron  Co.  v.  Lehigh  Zinc  &  Iron 
Co.,  50  N.  J.  Law,  189,  35  Atl.  915,  where  such  use 
is  stated  as  a  proper  exception  to  the  general  rule  ex- 
cluding books  of  inductive  science  as  evidence.  It  is 
an  exception  resting  really  in  necessity,  A  very  satis- 
factory exposition  of  the  legitimate  use  of  such  tables 
as  applied  to  actions  for  damages  for  injury  resulting 
in  death  will  be  found  in  the  case  of  Steinbrunner  v. 
Railway  Co.,  146  Pa.  St.  504,  23  Atl.  239.  They  do 
not  afford  absolute  rules  for  computation,  but  they 
may  help  to  form  the  judgment.  Each  case  stands  by 
itself,  and  has  its  own  conditions,  and  the  tables  must 
be  intelligently  applied  to  that  case.     Among  mortuary 
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tables,  that  knowa  as  the  "Carlisle  Table  of  Mortality" 
stands  pre-eminent.  It  was  elaborately  compiled  in 
tbe  latter  part  of  the  last  century  from  the  statistics 
of  certain  parishes  in  the  city  of  Carlisle,  in  Eng'land, 
eztendiag'  over  a  series  of  years.  It  was  received  with 
a  high  degree  of  favor  among  insurers,  and  others 
concerned  vrith  forecasting  the  probable  duration  of 
life.  It  almost  entirely  superceded  the  Northampton 
table,  and  others  still  earlier,  now  altogether  obsolete. 
It  is  said  of  this  Carlisle  table  in  the  Encyclopedia 
Britannica  {vol.  13  [9th  Ed.]  p.  169)  that  "no  other  mor- 
tality table  has  been  so  extensively  employed  in  the 
construction  of  auxiliary  tables  of  all  kinds  for  com- 
puting- the  values  of  benefits  depending-  upon  human 
fives."  Insurers  now  resort  to  their  own  experience 
tables,  compiled  from  their  statistics  of  selected  lives, 
but  there  seems  to  be  no  successor  to  this  general  table 
of  mortality.  Every  lawyer  knows  that  it  forms  tbe 
basis  of  the  table  adopted  by  our  own  court  of  chan- 
cery as  a  guide  for  calculating  the  value  of  a  life  estate 
{Chancery  Rule  184) ;  and  it  every  where  has  gained 
judicial  recognition,  as  will  appear  upon  consulting 
the  decisions  noted  in  the  works  above  cited  on  the 
general  subject.  It  is  proper,  therefore,  to  admit  this 
standard  table  in  evidence  without  proof  of  its  repute. 
That  may  be  assumed.  Of  course,  the  authenticity 
»f  the  paper  produced  as  the  table  should  be  estab- 
lished by  proof  satisfactory  to  the  court,  as  by  the 
testimony  of  a  witness  familiar  with  it  and 
with  its  use.  There  was  no  such  proof  in 
the  case  in  hand,  but  both  the  exception  and  the  assign- 
ment of  error  admit  authenticity,  and  there  is  no  com- 
piaint  now  on  that  score.  The  complaint  is  that  the 
judge  did  not  explain  and  limit  the  evidential  force  of 
the  table,  and  particularly  caution  the  jury  that  it 
could  not  be  considered  at  all  unless  the 
deceased  was  proved  to  have  been  in  good 
health  at  the  time  of  the  injury.  This  complaint  does 
not  support  the  exception.  That  was  directed  against 
the  mere  admission  of  the  table  in  evidence.     It  was 
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lefjal  evidence,  irrespective  of  the  condition  of  health 
of  the  deceased,  for  it  is  not  a  table  compiled  from 
statistics  of  selected  lives  only  ;  but,  of  course,  such 
condition  had  to  be  taken  into  account,  and  testimony 
on  that  subject  was  in  fact  taken  by  both  parties. 
The  table  was  not  admitted  as  controlling.  The 
judge  said,  "We  are  not  bound  by  it  ;"  and  in  his 
charge  to  the  jury  he  very  clearly  and  correctly  stated 
the  rules  governing  the  estimate  of  probable  duration 
of  life  to  be  made  by  a  jury  in  awarding  damages  in 
case  of  injury  resulting  in  death.  We  think  that  when, 
in  a  jury  trial,  resort  is  had  to  a  mortuary  table,  its 
f,^^,^  offices  and   use  should    be  explained    by  a 

competent  witness,  but  omission  to  call 
such  a  witness  does  not  make  the  previous  admission 
of  the  table  legal  error.  Like  any  other  evidence 
available  only  when  supplemented,  it  stands  unless 
motion  be  made  to  suppress  it.  Its  effect  is  another 
matter.  That  the  judge,  in  his  charge,  failed  to  refer 
to  and  explain  the  legitimate  use  of  the  table,  affords 
no  ground  of  complaint,  in  the  absence  of  any  request 
for  cautionary  instruction,  and  of  any  exception  in  that 
regard.     Mead  v.  State,  53  N.  J.  Law,  601,  23  Atl.  264. 

The  third  assignment  complains  that  the  judge 
struck 'out  legal  testimony.  He  did  strike  out  two 
questions  and  answers,  because,  as  he  justly  said,  they 
were  "exceedingly  confused."  This  was  not  reversi- 
ble error.  The  judge  did  not  intend  to  exclude  the 
testimony,  and  should  and  could  not  have  been  under- 
stood as  so  intending.  Counsel  was  given  full  liberty 
to  elicit  such  testimony  in  a  more  intelligible  form, 
but  evidently  thought  it  not  worth  while  to  do  so. 

The  fourth  assignment  complains  that  the  judge,  in 
his  charge,  asserted  as  a  fact,  instead  of  as  the  plain- 
tiff's claim,  that  young  Williams  was  carrying  an 
umbrella  and  a  satchel,  with  which  the  defendant 
claimed  the  deceased  was  incumbered  when  heattempted 
to  alight  from  the  car.  This  is  hypercritical.  Later 
in  his  charge  the  judge  said  that  this  was  a  disputed 
question,  and,  in  response  to  a  request  of  the  defend- 
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ant's  counsel,  expressly  instructed  the  jur^  that  if  the 
deceased  had  the  umbrella  and  satchel  in  his  hand,  and 
there  existed  other  conditions  stated  in  the  request,  he 
was  firnilty  of  contributory  neglig^ence,  and  his  admin- 
istratrix could  not  recover. 

The  fifth  assig'nment  is  based  on  an  exception  to  the 
judg-e's  remark  to  the  jury  that  Mr  Williams'  fall  was 
a  hard  one.  We  do  not  feel  required,  on  a  writ  of 
error,  to  read  and  weig-h  all  the  testimony,  in  order  to 
determine  whether  or  not  this  remark  was  justifiable. 
The  law  of  gravitation  would  seem  to  warrant  the 
adjective,  when  applied  to  any  fall  from  the  runboard 
of  a  car  suddenly  started,  where  the  subject  of  the  fall 
strikes  the  ground  upon  his  back. 

The  sixth  assignment  assumes  that  a  remark  of  the 
judge,  that  "people  are  apt  to  be  free  and  easy  about 
getting'  on  and  off  a  trolly  car  without  stopping,"  may 
have  injured  the  defendant.  The  context  shows  that 
the  judge  meant  to  disapprove  the  practice  he  men- 
tioned, for  he  adds  that  "they  take  the  risk. "  The  re- 
mark could  not  have  afifected  the  plaintiff's  right  of 
recovery,  for  that  was  made  to  depend  upon  the  car 
having  stopped  before  the  deceased  stepped  from  it. 

The  remaining  assignments  deal  with  the  effect  of 
the  treatment  in  the  charge  of  an  alleged  self-disserv- 
ing declaration  of  the  decedent.  It  appeared  in  the 
case  that,  directly  after  the  fall,  Mr.  Wil- 
liams vras  carried  by  the  bystanders  to  a  gUVfSSii. 
neighboring  saloon,  where  whiskey  was 
given  him  as  a  stimulant.  A  physician  was  summoned. 
Young  Williams  testified  that  his  father  was  in  a  dazed 
condition,  but  in  about  15  minutes  seemed  all  right,  and 
the  witness  went  to  notify  his  mother.  In  the  mean- 
time Dr.  Ullmer  (the  physician  sent  for)  had  arrived. 
He  was  called  as  a  witness  for  the  defense.  He  testi- 
fied, among  other  things,  to  a  conversation  with  Mr. 
Williams  while  sitting  in  the  saloon.  His  testimony 
on  tbat  subject  was  as  follows  i  "Naturally,  I  asked 
him  how  it  happened ;  and  he  told  me  he  was  coming 
up  tbe  avenue  with  his  little  boy,  and  he  said  be  wanted 
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to  stop  at  South  Carolina  avenue  for  the  train,  and  the 
car  either  didn't  stop,  or  he  didn't  g'et  ofF,  and  signaled 
again  at  North  Carolina,  and  he  was  afraid  they  were 
not  gfoing  to  stop,  and  he  jumped  oflF."  The  judge 
was  asked  to  charge  the  jury  that,  if  they  believed  the 
doctor's  statement  of  what  the  deceased  said,  there  was 
negligence  />pr  se,  and  the  plaintiff  could  not  recover. 
He  properly  declined  so  to  charge.  The  question  could 
not  be  wholly  decided  upon  that  statement.  The 
plaintiff  was  entitled  to  a  verdict  in  accordance  with 
the  facts,  and  was  not  estopped  b}'  the  decedent's  de- 
claration. It  has  been  held  in  some  jurisdictions  that 
such  a  declaration  is  not  even  admissible  in  evidence  in 
au  action  to  recover  damages  for  injury  resulting  in 
the  death  of  the  declarant,  except  when  a  part  of  the 
res  ^est(£.  Tiff.  Death  Wrong.  Act,  §  194.  We  need 
not  pass  upon  this  question.  Certainly  the  declaration 
is  not  conclusive  as  evidence.  A  further  complaint  is 
that,  in  discussing  this  subject  the  judge  called  atten- 
tion  to  the  fact  that  Mr.  Williams' account 
of  the  affair  was  given  "after  the  man  had 
been  hurled  to  the  ground,  picked  up,  and  stimulated 
with  whiskey,"  and  told  the  jury  to  consider 
"whether  or  not,  in  his  condition, — coming  from  as 
occurrence  which  was  of  so  serious  and  sudden  a  char- 
acter, under  the  influence  of  stimulants,  and  at  the 
same  time  under  the  influence  of  the  natural  confusion 
of  mind, — he  could  give  a  perfect  and  accurate  state- 
ment ot  just  how  the  thing  happened."  Exception  was 
taken  to  the  language  quoted  on  the  ground  that  "there 
was  no  contradiction  of  the  doctor's  testimony  that  at 
the  time  the  deceased  was  perfectly  conscious,  coherent, 
and  unconfused."  The  doctor  gave  no  such  testimony. 
He  merely  said  that  he  didn't  notice  that  the  stimulant 
had  had  any  effect  upon  the  deceased.  I  see  nothing 
objectionable  in  the  judge's  remark;  certainly,  ao  re- 
versible error.  His  use  of  the  word  "hurled"  was 
criticised  in  the  argument  in  this  court,  but  not  in  the 
exception  presented  to  the  judge.  It  was  a  strong  word, 
but,  in  the  connection  in  which  it  was  used,  could  have 
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done  oo  harm.  It  related  to  the  character  of  the  fall, 
not  to  its  cause.  Exception  was  also  taken  to  a  sti^- 
g^estion  of  the  judgfe  that  Mr.  Williams  may  have  been 
mistaken  in  saying  that  lie  jumped  from  the  car  because 
he  tboug'fat  it  was  not  l^oing  to  stop  at  his  signal,  as 
"all  the  rest  of  the  evidence  in  the  case  points  to  a 
different  condition  of  things."  It  is  claimed  that 
this  was  a  misrecital  of  the  evidence.  The  judge  was 
right.  No  witness  said  that  Mr.  Williams  jumped  from 
the  car.  All  agreed  that  the  car  was  moving  very 
slowly  between  the  crossings,  and  stopped  within  a 
few  feet  of  the  plEu:e  where  Mr.  Williams  stepped  down, 
and  within  a  second  or  two  of  his  fall.  The  only  dis- 
pute was  as  to  whether  it  had  stopped  when  he  stepped 
down,  and  was  started  again,  suddenly,  before  he 
could  find  footing,  or  whether  he  stepped  down  while 
it  was  yet  in  motion.  The  supposed  statement  of  the 
decedent  was  in  conflict  with  all  the  testimony,  and  the 
judge's  comment  was  warranted. 

I  have  discussed  all  the  objections  of  counsel,  in  order 
to  demonstrate  that  the  plaintiff  in  error  has  no  real 
grievance,  but  it  should  be  understood  that  comments 
on  evidence  are  not' assignable  as  error.  Donnelly  v. 
State,  26  N.  J.  Law,  463;  Bruch  v.  Carter,  32  N.  J. 
Law.  554;  Castner  v.  Sliker,  33  N.  J.  Law,  95,  507  ; 
Engle  V.  State,  50  N.  J.  Law.  272,  13  Atl.  604.  Much 
latitude  is  necessary  in  presenting  facts  and  inferences 
to  a  jury,  and  unless  a  fact  of  moment,  clearly  con- 
nected with  the  merits,  is  stated  to  be  in  proof,  when 
such  fact  has  no  testimony  whatever  to  support  it,error 
cannot  be  assigned.  Alleged  misconceptions  of  the 
judge,  as  to  matters  of  fact,  and  instructions  founded 
upon  such  misconceptions  will  not  suffice.  See  Smith  v. 
State,  41  N.  J.  Law,  370;  State  v.  Raymond,  53  N.  J. 
Law,  260,  21  Atl.  328.  The  judgment  will  be 
affirmed. 
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{Supreme  Court  of  Georgia,  May  tj,  rSgS.) 

Death  by  Wrongful  Act— LimJUtions  of  Action.*— The  ri^lit  which 
the  statute  (Civ.  Code.  g§  3828,  3829)  gives  to  the  widow  to  recover 
for  the  homicide  of  her  husband  when  his  death  results  from  a 
srime  or  from  criminal  or  other  neg'ligence.  cannot  exist  until  he  is 
actually  dead,  and  the  statute  of  limitations  begins  to  run  from 
the  date  of  his  death,  and  not  from  the  time  at  which  the  iojnrj  was 
inflicted  which  caused  the  death. 

Same— Common  Law  Limitation.* — The  common-law  presumption 
in  prosecutions  for  murder,  appeals  of  death,  and  inquisitions  ag-alnat 
deodands,  that  an  injurj  was  not  the  proximate  cause  of  the  death 
when  the  death  did  not  occur  within  a  year  and  a  day  after  the  io- 
jury  was  inflicted  does  aot  apply  to  the  right  of  action  g-iven  by 
this  statute. 

(Syllabus  by  the  Court,) 

Error  from  Atlanta  city  court.     Affirmed. 

Payne  &  Tye,  for  plaiutifE  in  error. 
Maddox  &  Terrell^  for  defendant  in  error. 

Fish,  J.  On  December  12,  1896,  Mrs.  Bass  brought 
suit  against  the  Western  &  Atlantic  Railroad  Companj 
for  the  homicide  of  her  husband.  She  alleg'ed  in  her 
.    ~  ..  petition  that  while  her  husband  was  in  the 

employ  or  the  railroad  company  as  eng-meer 
he  was  injured  on  February  21,  1891,  without  fault  on 
his  part,  and  that  aa  a  result  of  such  injury,  which 
was  wholly  caused  by  the  fault  and  negfligence  of  the 
company,  he  died  on  September  30,  1896.  The  peti- 
tion fully  set  forth  the  circumstances  under  which 
plaintiff's  husband  was  injured,  the  nature  of  the  in- 
juries, his  age,  amount  he  was  earning*,  the  amount  of 
plaintiff's  damages,  etc.  A  demurrer  was  filed  to  the 
petition,  upon  the  grounds  (1)  that  it  "shows  on  its 

*See  notes  at  end  of  case. 
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face  that  tbe  cause  of  action  sued  for  is  barred  by  the 
statute  of  limitations,  more  tfaan  two  years  havings 
expired  before  suit  was  instituted";  and  (2)  "there  is 
no  cause  of  action  set  forth  in  said  petition."  The 
demurrer  was  overruled,  and  the  defendant  excepted. 
1.  Was  the  plaintiff's  rig'ht  of  action  barred  by  the 
statute  of  limitations,  because  her  suit  was  not  filed 
within  two  years  from  the  date  her  husband  was  in- 
jured? "Actions  for  injuries  done  to  the* 
person  shall  be  broueht  within  two  years  f?"*' ""■«- 
aiter  the  rig'ht  ot  action  accrues.  Civ.  tituirittiM. 
Code.  §  3900.  If  the  plaintiff's  husband 
had  sued  for  the  injuries  to  his  person,  he  must  have 
brought  his  action  within  two  years  from  the  date  such  . 
injuries  were  inflicted.  The  plaintiff's  action,  how- 
ever, was  not  for  injuries  done  to  the  person  of  her 
husband.  She  had  no  right,  under  the  law,  to  sue  for 
such  injuries.  No  one  except  the  husband  himself 
could  maintain  an  action  for  them.  If,  however,  such 
injuries  resulted  in  his  death,  then,  under  section  3828 
of  the  Civil  Code,  a  right  of  action  accrued  to  her. 
That  section  provides  that  a  widow  may  recover  for 
the  homicide  of  her  husband,  and  plaintiff's  suit  is  based 
upon  the  cause  of  action  therein  given  her.  This  statute 
does  not  profess  to  revive  the  cause  of  action  or  the  in- 
jury to  the  deceased  in  favor  of  his  widow,  nor  is  such 
its  teg^al  effect,  but  it  creates  a  new  cause  of  action  in 
favor  of  the  widow,  unknown  to  the  common  law.  The 
right  of  action  given  by  the  statute  is  for  the  homicide 
of  the  husband  in  all  cases  where  the  death  results  from 
a  crime,  or  from  criminal  or  other  negligence,  and  ts 
founded  on  a  new  grievance,  namely,  his  homicide,  and 
is  for  the  injury  thereby  sustained  by  the  widow  and 
children,  to  whose  exclusive  benefit  the  damages  must 
inure,  as,  under  section  3829  of  the  Civil  Code,  "in 
the  event  of  a  recovery  by  the  widow,  she  shall  hdld 
the  amount  recovered,  subject  to  the  law  of  descents,  as 
if  it  had  been  personal  property  descending  to  the 
widow  and  children  fromthedeceased,  and  no  recovery 
'had  •  *  *  shall  be  subject  to  any  debt  or  liabiii'.y 
11  (N  8)  A  ft  S  R  Cas— 39 
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of  any  character  of  the  deceased  husband."  The 
widow's  right  of  action  for  the  wrong-ful  homicide 
of  her  husband  cannot  exist  at  all  until  he  is  actually 
dead,  and  she  cannot,  as  a  matter  of  course,  bring  suit 
before  her  cause  of  action  comes  into  life.  The  statute 
of  limitation  beg^ins  to  run  from  the  time  the  right  of 
action  accrues;  that  is,  as  soon  as  the  party  is  entitled 
to  apply  to  the  proper  tribunal.  Ang.  Lim.  (6th  Ed.) 
§  42.  It  it  is  clear,  therefore,  that  the  statute  of  lim- 
itations which  began  to  run  against  the  husband  from 
the  date  liis  right  of  action  accrued,  namely,  the  time 
the  injuries  were  inflicted,  could  not  be  pleaded  against 
the  plaintiff  in  a  suit  for  his  homicide,  alleged  to  have 
been  caused  by  the  same  injuries,  because  she  had  no 
right  of  action  until  her  husband  died,  and  the  statute 
could  not  run  against  a  right  of  action  before  it  came 
into  existence.  What  we  now  rule  is  evidently  not 
in  conflict  with  the  rejudications  of  this  court  to  the 
effect  that,  where  the  widow  sues  for  the  homicide  of 
her  husband,  the  defendant  may  set  up  any  defense 
which  might  have  been  pleaded  to  the  merits  of  the 
issue,  if  a  suit  had  been  brought  by  the  husband  for 
injuries  to  his  person. 

2.  It  is  contended  that  no  cause  of  action  is  set  forth 
in  the  plaintiff's  petition,  because  it  appears  therefrom 
that  the  death  of  plaintiff's  husband  did  not  occur 
within  a  year  and  a  day  from  the  date  of  the 
KiTiii'"".  infliction  of  the  injuries  which  it  is  alleged 
caused  his  death.  As  the  widow  could  not 
sue  until  her  cause  of  action  accrued,  and  as  the  cause  of 
action  given  her  by  the  statute  did  not  accrue  until  her 
husband's  death,  it  would  be  unreasonable  to  hold  that 
she  had  no  cause  of  action  where  a  year  and  a  day  had 
elapsed,  after  the  injury,  before  death  occurred. 
The  statute  provides  that  a  widow  may  recover  for  the 
homicide  of  her  husband,  and  that  the  word  "homicide" 
shall  be  held  to  include  all  cases  where  the  death  of 
the  husband  results  from  a  crime,  or  from  criminal  or 
other  negligence.  To  hold  that  she  cannot  recover  for. 
the  death  of  her  husband  unless  it  occurs  within  a  year 
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and  a  day  from  the  time  the  injury  is  inflicted,  would 
be  to  qualify  an  express  and  unconditional  rig^ht  which 
the  law  confers  upon  her.  The  case  of  Railroad  Co.  v. 
Clarke,  152  U.  S.  230,  14  Sup.  Ct.  579.  was  an  action 
brought  in  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana,  by  the  executor  of  a  deceased 
person,  under  a  statute  of  Indiana,  against  the  plaintiff 
in  error  (defcLdant  below),  to  recover  damages  for  the 
death  of  the  plaintiff's  testator,  alleg-ed  to  have  been 
caused  by  the  wron^fful  act  of  the  defendant.  The 
casualty  by  w^hich  the  plaintiff's  testator  was  injured 
was  alleged  to  have  taken  place  November  25,  1886,aad 
the  death  to  have  happened  by  reason  of  his  injuries, 
February  23,  1888.  The  defendant  demurred  on  the 
t^round  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  contending  that,  as  the 
death  did  not  occur  until  after  the  expiration  of  a  year 
and  a  day  from  the  infliction  of  the  injury,  it  could' not 
be  held,  in  law,  to  have  been  caused  by  the  act  of  the 
defendant.  The  demurrer  was  overruled,  and  the  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  the  case  was  carried  by  writ  of  error  to  the  supreme 
court  of  the  United  States.  Mk.  Justice  Harlan,  in 
delivering-  the  opinion  of  the  court,  after  full  reference 
to  the  commou'law  rule  of  a  year  and  a  day  as  appli- 
cable to  prosecutions  for  murder,  appeals  of  death,  and 
iuqnishions  aga.mst  deottands,  said:  "Is  our  judgment, 
the  rule  of  a  year  and  a  day  is  inapplicable  to  the  case 
before  us.  In  prosecutions  for  murder  the  rule  was 
one  simply  of  criirinal  evidence.  Appeals  of  death 
and  inquisitions  against  deodands,  although  having 
some  of  the  features  of  civil  proceedings,  were,  in  mate- 
rial respects,  criminal  in  their  nature.  Besides,  as  we 
have  seen,  the  statute  of  6  Bdw.  I.  c.  9,  was  construed 
(see  Bac.  Abr.  tit.  "Appeal,"  D  ;  2  Inst.  320,  tit. 
"Appeal,"  D)  as  giving  a  year  and  a  day  from  the  death 
of  the  party  killed;  not  from  the  time  the  wound  was 
inflicted.  And  we  do  not  understand  that  any  different 
construction  was  placed  on  the  statute  of  3  Hen.  VIXI. 
c.   1..  to  which  counsel  referred.     But,  be  that  as  it 
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may,  in  prosecutions  for  murder  and  appeals  of  death 
the  principal  object  was  the  punishment  of  public 
offenses.  In  cases  of  murder  and  appeals  of  death, 
human  life  was  involved,  while  in  inquisitions  against 
deodands  it  was  soug-ht  to  forfeit  property  that  had 
caused  the  death  of  some  one.  In  such  cases  the  rule  of 
a  year  and  a  day  mig^ht  well  have  applied.  Butactions 
under  a  statute  like  the  one  in  Indiana  are.  in  their 
nature  and  consequences,  wholly  of  a  civil  character. 
What  the  legislature  had  in  view  was  to  make  provis- 
ion for  the  widow  and  children,  or  next  of  kin,  of  one 
whose  death  had  been  caused  by  the  wrong-ful  act  or 
omission  of  another.  The  reasons  upon  which  the  rule 
of  a  year  and  a  day  were  applied  in  the  above  mentioned 
cases  at  common  law  do  not  apply  with  the  same  force 
in  purely  civil  proceedings  that  involve  no  elements  of 
punishment,  but  only  provide  compensation  to  certain 
relations  of  the  decedent  who  have  been  deprived  of  his 
assistance  and  aid.  As  the  statute,  according  to  the 
construction  placed  upon  it  by  the  highest  court  io 
Indiana,  allows  the  personal  representative  to  sue 
within  two  years  after  the  death  of  the  testator  or 
intestate,  where  death  was  caused  by  the  wrongful  act 
or  omission  of  the  defendant,  we  cannot  by  mere  con- 
struction restrict  that  right  to  cases  in  which  the  death 
occurred  within  a  year  and  a  day  after  such  act  or 
omission.  We  repeat  that,  where  death  was  caused 
by  the  wrongful  actor  omission  of  another,  the  right  of 
the  personal  representative,  suing  for  the  benefit  of  the 
widow  and  children,  or  next  of  kin,  to  recover  damages 
on  account  of  such  death,  is  complete  under  the  statute, 
and  may  be  asserted  by  action  brought  at  any  time 
within  two  years  from  the  death."  See,  also.  Purcell 
V.  Laurer  (Sup.)  43  N.  Y.  Supp.  988.  and  SchlichHng 
V.  Wintgen.  25  Hun.  626.  In  cases  of  this  kind  the 
jury  must  determine  whether  in  fact  the  death 
resulted  from  the  injury,  and  in  so  doing  the,  lapse  of 
time  between  the  injury  and  the  death  is  a  circumstance 
to  be  considered  by  them,  in  connection  with  the  other 
evidence  in  the  case  ;  and  where  a  considerable  period 
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has  elapsed  between  the  injury  and  the  death,  the  proof 
should  be  clear  and  strong-  that  the  injury  was  the 
proximate  cause  of  the  death.  There  was  no  error  in 
overruling'  the  demurrer.  Judgment  affirmed.  All 
the  justices  concurring. 

NOTE. 

Death  by  Wrongful  Act— Limitation  of  Action.^See  Carden  v. 
Louisville  &  N.  B.  Co.  (Kj.).lO  Am.  ft  Eng.  R.  Cas.,  N.  S.,  872,  and 

Same — Common  Law  Limitation. — The  ancient  rule  of  the  common 
law,  applicable  to  cases  of  murder,  appeal  of  death,  etc.,  that  there 
was  no  liability  where  the  deceased  did  not  die  viithin  a  year  and  a 
day  after  the  injury,  cannot  be  applied  by  mere  analog-y,  to  actions 
under  the  statute  for  an  injury  causiag:  death.  Ualeas  the  statutory 
limitations  commence  ezprcsBly  at  the  time  of  the  injury,  the 
action  for  the  wrongful  death  may  be  brought  without  regard  to  the 
length  of  time  between  the  injury  and  the  death.  See  Louisville, 
eta.,  R.  Co.  v.  Clarke,  152  U.  S.  230,  where  the  subject  is  discussed  at 
length.    Schlicbting  i>.  Wintgen,  25  Hun  (N.  Y.)  626. 


Chicago  &  G.  T.  R.  Co. 

{Supreme  Court  of  Michigan,  June  iS,  /SgS.) 

Wrongful  Death— Conscious  SufTerlng- Burden  of  Proof.— In  an 
action  by  an  administrator  for  the  benefit  of  the  estate  of  a  person 
killed  in  a  railroad  collision,  damages  cannot  be  recovered  for  the 
pain  and  sufferings  of  deceased,  when  it  appears  from  the  evidence 
that  whether  she  was  conscious  after  the  collision  is  purely  conject- 
ural, the  burden  being  on  plaintiff  to  show  conscious  suffering. 

Same — Exclusive  Cause  of  Action — Construction  of  Statutes.*. — 
Under  the  provisions  of  3  How.  Ann.  St.  of  Michigan,  where  death 
results  from  injuries,  recovery  cannot  be  had  both  for  the  benefitof 
decedent's  estate  on  account  of  such  injuries,  and  for  the  loss  to 
decedent's  heir  resulting  from  her  death,  sect  ion  7397,  which  provides 
for  the  survival  of  common-law  actions  for  negligent  injuries  to  the 
person,  applying  only  to  cases  where  death  results  from  other  causes 
than  the  wrongful  injury. 

£rror  by  defendant  to  Cass  county,  circuit  court. 
Reversed. 
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Geer  >£:    Williams   (E.  W.    Meddang-h,  of   counsel), 
for  appellant. 
.    Marshall  L,  Howell  3.wA  Edward  Bacon,  for  appellee. 

Grant,  J.  We  do  not  think  that  there  was  any  tan- 
gible evidence  from  which  the  jury  had  the  rigfht  to 
infer  that  the  deceased  endured  pain  and  suffering-. 
The  two  trains  collided  with  terrific  force, 
JjJ^jlJf*"  and  many  were  instantlv  killed.  The  wit- 
iit^iirAitr  ness  Allen  testified  that  he  reached  the 
telescoped  car  w^ithin  three  or  four  minutes 
after  the  collision  ;  that  be  heard  wails  and  groans 
within  ;  that  the  car  took  fire  within  a  minute  or  two' 
afterwards;  that  within  ten  or  fifteen  minutes  they 
were  driven  away  by  the  heat  of  the  flames.  Plaintiff 
was  a  physician,  and  brother  of  the  deceased.  He 
testified  that  both  the  upper  and  lower  extremities  of 
the  body  were  burned  completely  off,  that  the  upper 
part  of  the  scalp  was  entirely  denuded,  and  that  her 
left  thigh  bone  was  either  burned  off  diagonally  or  had 
been  fractured.  Prom  liia  examination  of  the  body, 
he  gave  his  opinion  that  death  was  not  instantaneous. 
It  is  mere  conjecture  how  long  she  lived,  and  there  is 
nothing  to  indicate  that  she  was  conscious  at  any  time 
after  the  accident,  and  before  death,  if  death  was  not 
instantaneous.  If  she  was  not  conscious,  how  can  it 
be  said  that  she  suffered  pain  ?  Whether  death  was 
instantaneous,  or  whether,  if  not  instantaneous,  she 
was  conscious  after  the  injury,  is  purely  conjectural. 

Where  one  was  found,  about  10  minutes  after  the  acci- 
dent with  his  body  crushed,  and  his  bowels  disrupted, 
and  he  was  still  breathing,  but  unconscious,  and  died 
almost  immediately,  without  recovering  consciousness, 
held  that  no  damages  could  be  recovered  for  pain  and 
saffering.  Mulchahey  v.  Whi^el  Co.,  1+5  Mass.  231, 
14  N.  E.  106.  The  court  said  :  "But,  as  the  plaintiff 
can  only  recover  such  damages  as  she  can  show  were 
sustained  by  her  intestate,  i  i'  he  became  instantly 
iasensible,  and  so  remained  until  his  death,  nothing 
can  be  recovered  for  any  physical  or  mental  suffering 
sustained  by  him."     Where  a  boat  struck  in  the  bank 
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of  a  river,  and  sank  in  about  10  minutes,  and  a  pas- 
sentfer  was  drowned,  held  that  there  could  be  no  re- 
covery for  mental  and  physical  pains  and  shock  before 
death  ;  that  they  were  substantially  contemporaneous 
with  her  death,  and  inseparable,  as  a  matter  of  law, 
from  it.  The  Corsair,  145  U.  S.  335,  12  Sup.  Ct.  949, 
In  Cheatham  v.  Red  River  Line,  56  Fed.  248,  daraapres 
were  claimed  for  sufferingf  while  the  deceased  was 
strufifpling  in  the  water  before  drowning".  Held,  there 
could  be  no  recovery.  Where  one  was  strufjgling'  in 
the  water  10  minutes  after  being  thrown  in  by  the 
wrong-ful  act  of  the  defendant,  held  that  death  was 
instantaneous.  Sherman  v.  Stage  Co.,  24  Iowa,  515. 
See,  also,  Kennedy  v.  Refinery  Co..  125  Mass.  90  ; 
Tulley  V.  Railroad  Co.,  134  Mass.  499.  The  rule 
deducible  from  the  above  authorities,  and  we  think 
also  from  sound  reason,  is  that  plaintiff  must  show 
that  there  was  conscious  suffering  in  order  to  sustain 
his  suit  for  damages.  It  is  not  sufiB^ient  to  show  that 
the  deceased  might  have  lived  a  few  moments  after  the 
accident.  We  are  therefore  of  the  opinion  that  the 
verdict  based  upon  this  count  in  the  declaration  cannot 
be  sustained.  Judgment  reversed  as  to  this  count, 
and  no  new  trial  ordered. 

Long,  C.  J.,  and  Moore,  J.,  concurred  with 
Grant,  J, 

Long,  C.  J.  This  suit  is  brought  to  recover  dam- 
ages for  personal  injuries  caused  to  the  plaintiff's  in- 
testate by  the  collision  of  defendant's  trains  through 
the  negliffence  of  defendant ;  also  to  recover  damages 
for  her  death  resulting  from  such  collision,  and  also 
for  loss  of  personal  property.  The  first  count  of  the 
declaration  is  upon  the  common-law  liability  for  pain 
and' suffering,  etc.,  endured  by  the  deceased  prior  to 
death,  which,  it  is  claimed,  was  not  instantaneous,  and 
the  right  of  action  for  which,  it  is  insisted,  survives 
by  section  7397,  3  How.  Ann.  St.,  and  is  for  the  bene- 
fit of  her  estate.  Under  this  count  plaintiff  had  ver- 
dict and  judgment  for  $1,000.     The    second  count  is 
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for  loss  of  personal  property,  and,  for  which  plaintiff 
had  verdict  and  judgment  for  $110.  The  third  count 
is  for  the  benefit  of  William  W.  Sweetland,  a  brother 
of  deceased,  who,  it  is  claimed,  was  dependent  upon 
ber  for  support,  and  in  whose  interest  the  administrator 
claims  the  right  to  recover  under  sections  8313,  8314, 
2  How.  Ann.  St.  Under  this  count  the  jury  found  in 
favor  of  defendant.     Defendant  brink's  error. 

The  provisions  of  section  7397,  3  How.  Ann.  St., 
have  been  in  force  since  1838.  In  1846  it  read  :  "In 
addition  to  the  actions  which  survive  by  the  common 
law,  the  following  shall  also  survive  ;  that  is  to  say  : 
Actions  of  replevin  and  trover,  actions  for  assault  and 
battery,  or  false  imprisonment,  or  for  goods  taken  and 
carried  away,  and  actions  for  damages  done  to  real  or 
personal  estate."  This  statute  was  amended  by  Act 
No.  113,  Pub.  Acts  1885,  by  inserting^  into  the  original 
act  the  clause,  "for  negligent  injuries  to  the  person." 
Sections  8313  and  8314  are  substantially  a  re-enactment 
of  I/ord  Campbell's  act,  omitting  the  preamble  and 
third  section,  which  was  first  incorporated  into  our 
statutes  in  1848,  and  was  amended  in  1873.  As 
amended,  it  reads  as  follows  : 

"Section  1.  Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would  (if  death  had 
not  endued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then 
in  every  such  case  the  person  who,  or  the  corporation 
which,  would  hive  been  liable  if  death  bad  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  although  the 
deith  shall  have  been  caused  under  such  circumstances 
a-^  imount  in  law  to  felony. 

■'Sic.  2.  Every  such  action  shall  be  brought  by  and 
in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  every 
such  action  shall  be  distributed  to  the  persons  and  in 
the  proportion  provided  by  law  in  relation  to  the  distri- 
bution of  personal  property  left  by  persons  dying  intes- 
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tate,  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just,  with  refer- 
ence to  the  pecuniary  injury  resulting-  from  such  death, 
to  those  persons  who  may  be  entitled  to  such  damag-es 
\vhen  recovered," 

It  will  be  noticed  that  until  1885  there  was  no  stat- 
ute in  this  state  providing  for  the  survival  of  actions  for 
neglig^ent  injuries  to  the  person,  and  no  suit  could  be 
maintained  for  the  injury  after  the  death  of  the  injured 
person  for  the  pain  and  suffering  arising  from  such  in- 
juries. Was  it  the  intention  of  the  legisla- 
iature  under  section  7397  to  give  a  right  of  STwiat''" 
action  for  the  benefit  of  the  estate  in  case  of  |"7/",;^' 
death  from  an  injury,  arid  also  to  allow  the 
heirs  to  recover  under  sections  8313  and  8314  for  their 
pecuniary  loss?  I  think  not.  The  fact  that  the  copi- 
mon-law  right  of  action  which  survives  under  section 
7397  is  for  the  benefit  of  the  decedent's  estate,  and  that 
the  ritrhtof  action  under  sections  8313 and  8314is  given 
for  the  benefit  of  the  decedent's  heirs,  can  make  no 
difference  in  the  construction  which  I  think  must  be 
placed  upon  these  statutes.  It  was  not  the  intention 
of  the  legislature  to  give  two  rights  of  recovery  for  the 
same  injury  which  results  in  death.  The  act  giving^ 
a  right  of  action  for  damages  for  wrongful  death  was 
passed  by  our  legislature  several  years  after  the  act 
providing  for  survival  of  actions,  and  was  intended 
to  provide  the  only  remedy  where  death  resulted  from 
any  wrongful  act.  If  Mrs.  Aldrich,  the  decedent,  had 
lived  long  enough  to  bring  suit  against  defendant  for 
injuries,  etc.,  and  pain  and  suffering,  both  past  and 
future,  and  the  jury  had  awarded  her  damages, 
which  had  been  paid,  and  then  she  had  died 
from  the  same  injuries  so  wrongfully  inflicted,  would 
it  beheld  that  theadministrator  might  maintain  another 
action  under  sections  8313  and  8314  ?  Or,  had  she  sur- 
vived her  injuries  long  enough  to  have  settled  with 
the  defendant,  and  had  so  settled,  would  it  be  held  that 
the  administratorcould  maintain  an  action  under  these 
sections?  It  is  gen?rally  held  that  if  the  deceased  had 
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settled  for  injuries  received  in  his  lifetime,  or  recovered 
datnag'es  in  an  action,  an  action  cannot  be  maintained, 
under  Lord  Campbell's  act,  after  his  death.  Cooley, 
Torts,  309.  It  must  follow,  therefore,  that  if  such  judg- 
mentobtained  by  her  in  her  lifetime  or  settlement  so  made 
by  her  is  a  bar  to  a  recovery  by  the  heirs  under  sections 
8313  and  8314,  then  a  judgment  obtained  by  the  heirs 
for  a  cauKe  of  action  accruing-  to  them  by  survival  un- 
der section  7397  would  be  a  bar  to  the' right  to  recover 
for  her  death  under  sections  8313  and  8314,  In  other 
words.  It  is  apparent  that  it  has ■  not  been  the  under- 
standing of  the  courts  and  law  writers  that  such  stat- 
utes intended  to  create  two  rights  of  action  for  the  same 
wrongful  act.  It  is  true  that  repeals  by  implication 
are  not  favored  In  the  law.  There  is,  however,  no  such 
repugnance  in  these  statutes  that  both  cannot  istand. 
Section  7397,  which  provides  for  the  survival  of  com- 
mon-law actions  for  negligent  injuries  to  the  person. 
applies  to  cases  where  death  results  from  other  causes 
than  the  wrongful  injury.  It  seems  to  me  that  this  is 
made  plain  from  the  terms  of  the  statutes.  In  Rogers 
:■.  Windoes.  48  Mich.  628,  12  N.  W.  882,  the  action 
was  brought  for  the  wrongful  conversion  of  testator's 
property  during  his  life-time.  The  court  below  held 
that  the  action  died  with  the  person,  and  no  action  sur- 
vived. It  was  held  that  the  action  did  survive,  and 
the  judgment  below  was  reversed.  That  case  in  no 
way  conflicts  with  the  interpretation  which  we  give  to 
these  statutes.  It  is  true  that  some  language  was  used 
in  Hurst  v.  Railway  Co.,  84  Mich.  544,  48  N.  W.  44, 
which  might  be  taken  as  holding  that  satisfaction  under 
one  of  these  statutes  would  be  no  bar  to  a  suit  under 
the  other;  but  that  question  was  not  involved  in  that 
case,  and  the  language  was  but  mere  dicta. 

The  Illinois  act  passed  in  1853  Is  almost  identical 
with  our  sections  8313,  8314.  The  revival  act  of  that 
state  includes  within  the  actions  which  survive,  actions 
to  recover  damages  for  injurv  to  the  person.  This  last 
act  was  passed  in  1874.  In  rfolton  v.  Daly,  106  111.  131. 
one  Michael  Daly  was  injured,  and  brought  suit,  and 
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recovered  judgment,  which  was  afterwards  set  aside. 
Subsequent  to  this  he  died  intestate,  and  Mary  Daly  was 
appointed  administratrix.  She  was  substituted  party 
plaintiff  in  the  cause,  which  was  ag'ain  tried,  and  re- 
sulted in  favor  of  plaintiff.  The  supreme  court  in  con- 
struing the  two  acts,  held  that  the  death  act  applied, and 
that  no  recovery  could  be  had  under  the  survival  act. 
The  court  said:  "The  act  of  February  12,1853.applies, 
as  we  have  seen  by  its  own  terms,  to  all  cases  where  the 
death  of  a  person  shall  be  caused  by  wronjfful  act, 
neglect  or  default,  and  the  act,  neglect  or  default  is 
such  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action,  and  recover 
damages  in  respect  thereof.  As  was  said  in  City  of 
Chicago  V.  Major,  18  111.  356,  'This  language  is  very 
broad  and  comprehensive,  embracing  in  direct  and  pos- 
itive terms  all  cases  where,  if  death  had  not  ensued,  the 
injured  party  could  have  maintained  an  action  for  the 
injury,'  and,  as  we  have  already  observed,  it  is  the 
wrongful  act,  neglect  or  default  that  constitutes  the 
cause  of  action.  A  right  of  action  which  at  common  law 
would  have  terminated  at  the  death  is  continued  for 
the  benefit  of  the  wife,  husband,  etc.,  and  its  scope 
enlarged  to  embrace  the  injury  resulting  from  the 
death.  There  were  left,  however,  injuries  to  the  per- 
son not  resulting  in  death,  for  which,  in  the  event  of 
the  death  of  the  injured  party  before  obtaining  judg- 
ment, DO  remedy  was  provided  affording  a  proper  sub- 
ject-matter for  the  act  of  1872.  If  a  party  receiving 
injuries  died  from  other  causes,  no  action  could  be 
maintained  under  the  act  of  February  12,  1853;  but 
now,  under  the  statute  of  1872;  the  cause  of  action  sur- 
vives to  his  personal  representatives.  It  is  not  to  be 
presumed  it  was  intended  there  should  be  two  causes 
of  action  in  distinct  and  different  rights  by  the  same 
party  plaintiff  for  the  same  wrongful  act,  neglect,  or 
default.  *  *  *  It  is  true,  the  measu'-e  of  recovery  in 
the  different  cases  is  not  the  same,  but  the  cause  of  ' 
action  is,  viz.  the  wrongful  act,  neglect,  or  default.  We 
feel,  therefore,  constrained  to  hold  that  the  act  of  1872 
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was  not  intended  to  apply  to  cases  embraced  by  the  act 
of  February  12,  1853."  In  Railroad  Co.  v.  O'Conner, 
119  III.  586,  9N.  E.  263,  it  appeared  that  Jeremiah 
O'Conner,  in  his  lifetime  brought  suit  against  the  rail- 
road company  for  damag^es  for  personal  injuries,  and 
obtained  judg'ment.  An  appeal  was  taken,  and  pending 
the  appeal  O'Conner  died  from  causes  other  than  the 
injuries  complained  of  in  the  declaration.  His  son  was 
substituted  as,plaintiff  in  the  suit.  It  was  said  by  the 
court:  "The  action  being"  for  personal  injuries  caused 
by  the  neglig-ence  of  the  defendant,  it  is  within  the 
statute,  and  survives.  There  is  nothing  in  Holton  v. 
Daly,  106  111.  131,  which  holds  to  the  contrary.  In- 
deed, it  is  expressly  therein  recognized  that  such 
actions  do  survive  upon  the  death  of  the  plaintiff;  and 
it  was  held,  when  death  is  the  result  of  the  injuries 
for  which  the  suit  is  brought,  the  action  must  be  pros- 
ecuted for  the  bene&t  of  the  widow  and  the  next  of  kin, 
and  that  in  such  case  there  can  be  no  recovery  for  the 
bodily  pain  and  suffering,  but  that,  where  the  death 
results  from  other  causes  ^han  the  injuries  for  which 
the  suit  is  brought,  there  may  be  a  recovery,  notwith- 
standing the  death  for  precisely  the  same  injuries  that 
the  party  himself  could  have  recovered  for  had  he 
lived  until  after  the  final  trial." 

The  statutes  of  Kansas  are  similar  toour  own.  Sec- 
tion 420  of  the  compilation  of  1879  is  the  revival  act, 
and  provides  for  the  survival  of  actions  to  recover 
damages  for  an  injury  to  the  person.  Section  422  of 
the  same  is  the  death  act.  In  McCarthy  v.  Railroad 
Co.,  18  Kan.  46,  these  two  sections  were  construed, 
and  it  was  held  that  they  must  be  construed  in  -pari 
materia.  The  court  said:  "The  purpose  of  section 
422  is.  evidently,  not  only  to  fix  the  amount  of  dam- 
ages, and  limit  them  to  the  use  of  the  widow  and  chil- 
dren and  next  of  kin,  but  to  take  away  the  right  of  the 
administrator  to  sue  for  the  benefit  of  the  estate  gen- 
erally, where  death  resulted  from  the  injuries.  Sec- 
tion 420,  as  construed  with  section  422,  only  causes  the 
action  to  survive   for  injury  to  the  person  when  the 
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death  does  not  result  from  such  injury,  but  does  occur 
from  other  circumstances.  The  rifs^ht  of  action  under 
section  422  is  exclusive,  and  an  administrator  could  not 
maintain  an  action  under  sections  420  and  422  for  the 
same  injury.  When  death  results  from  wronjjful  acts, 
section  422  is  intended  solely  to  apply," — citing^  Read 
V.  Railroad  Co.,  L.  R.  3  0-  B.  555;  Andrews  v.  Rail- 
road Co.,  34Conn.  57.  In  Hurlberti^.  City  of  Topeka, 
34  Fed.  510,  where  the  action  was  brought  by  the  ad- 
ministrator for  injuries  to  the  decedent  in  her  lifetime, 
and  from  which  she  died,  Mr.  Justice  Brewer,  be- 
fore whom  the  cause  was  tried,  held  that  no  recovery 
could  be  had  under  Comp.  Ivaws,  §  420,  and  that  in  cases 
of  death  from  negligent  injuries  section  422  applied. 
Justice  Brewer  was  on  the  bench  of  the  state  court 
when  the  McCarthy  Case  was  decided,  and  joined  in 
that  opinion;  but  in  the  case  in  the  federal  court  he  ex- 
pressed some  doubt  about  the  correctness  of  the  ruling 
in  that  case,  though  he  followed  it  in  the  Hurlbert 
Case.  This  doubt  seems  to  have  been  based  upon  the 
rule  laid  down  in  Needham  v.  Railroad  Co.,  38  Vt. 
294,  where  it  was  held  that,  where  death  occurs  in 
consequence  of  a  bodily  injury,  two  causes  of  suit  or 
action  may  arise, — one  in  favor  of  the  decedent  for  his 
loss  and  suffering  resulting  from  the  injury  in  his  life- 
time, and  revived  by  the  act  of  1847;  the  other  founded 
on  bis  death,  or  on  the  damages  resulting  from  his 
death  to  his  widow  and  next  of  kin,  under  the  act  of 
1849.  But,  however  much  Mr,  Justice  Brewer  may 
have  been  shaken  as  to  the  correctness  of  his  conclusions 
in  the  McCarthy  Case  by  the  Needham  Case,  it  seems 
that  the  supreme  court  of  Vermont  in  a  later  case  (one 
decided  in  1890)  was  not  satisfied  with  the  conclusions 
reached  in  the  Needham  Case  in  1865.  As  early  as 
1881  Judge  Veazby  of  the  Vermont  court  wrote  an 
opinion'  which  met  the  approval  of  a  majority  of  the 
court  in  effect  overruling  some  of  the  conclusions 
reached  in  the  Needham  Case.  This  opinion  was  not 
filed,  as  the  case  went  off  on  other  questions.  In  Legg 
V.  Britton,  64  Vt.  656,  24  Atl.  1016,  it  was  held  that 
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the  act  providing:  for  the  recovery  of  damag-es  for  the 
benefit  of  the  widow  and  next  of  kin  where  death  re- 
sults from  the  neg"Iect  or  default  of  another  does  not 
create  a  new  and  additional  cause  of  action;  thus  fully 
overruling  the  Needham  Case. 

In  Railroad  Co.  v.  McElwain  (Ky.)  34  S,  W.  236, 
the  court,  speaking-  of  the  two  statutes,  says:  "We 
cannot  believe  that  the  g-eneral  assembly  intended  that 
the  personal  representatives  should  maintain  an  action 
for  the  death  of  the  wife,  practically  for  the  husband's 
benefit,  and  allow  at  the  same  time  the  husband  to 
maintain  one  on  his  own  account  for  the  same  act  or 
negligence." 

In  Lubrano  v.  Atlantic  Mills  (R.  I.)  32  Atl.  205 
(decided  in  1895),  the  question  was  wliether,  under  the 
statutes  of  that  state,  an  administrator  had  the  rig-ht 
to  maintain  two  actions  for  uegfligence  resulting'  in 
death, —  one  for  the  benefit  of  the  widow  and  next  of 
kin,  according  to  Lord  Campbell's  act;  and  another 
for  the  damige  to  the  person,  under  the  statute  for  the 
survival  of  actions.  The  action  was  brought  for  the 
pain  and  expense  arising-  from  injuries  to  the  plaintiff's 
intestate  before  his  death,  which  resulted  therefrom. 
The  defendant  pleaded  a  judgment  in  its  favor  in  a 
suit  by  the  plaintiff  in  the  same  cause  of  action.  The 
plaintiff  replied  that  the  former  action  was  brought  by 
him  as  trustee  for  the  next  of  kin  of  the  deceased,  and 
in  a  different  right  from  that  involved  in  the  present 
action,  which  was  for  the  benefit  of  the  estate.  To 
this  replication  defendant  demurred,  and  the  demurrer 
was  sustained.  In  substance,  these  statutes  are  like 
our  own.  The  opinion  of  the  court  in  that  case  is  a* 
well  reasoned,  and  the  cases  which  seem  to  differ  from 
the  correct  principle  so  well  explained,  that  I  quote 
from  it  at  some  length.  In  speaking  of  the  survival 
statute,  the  court  said:  "It  is  under  this  section  that 
the  plaintiff  claims.  In  support  of  bis  claim  he  relies 
on  Bradshaw  v.  Railway  Co.,  L.  R.  10  C.  P.  189;  Leg- 
gott  V.  Railroad  Co.,  1 Q.  B.  Div.  599;  Barnett  v.  Lucas. 
6  Ir.  C.  L.  247;  Bowes  v.  City  of  Boston,  155  Mass. 
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344,  29  N.  E.  633:  and  Needham  v.  Railroad  Co.,  38 
Vt.  300.  The  opiaion  in  Bowes  7\  City  of  Boston  is 
based  upon  the  statutes  of  Massachusetts,  and  holds 
that  two  actions,  one  for  the  benefit  of  the  family  and 
one  for  the  benefit  of  the  estate,  may  proceed  at  the 
same  time,  on  independent  grounds,  and  for  diiferent 
purposes.  It  cites  no  authority.  In  Needham  v. 
Railroad  Co.  the  point  decided  was  that,  the  injury  to 
the  deceased  having  occurred  in  New  Hampshire,  where 
no  right  of  action  in  either  form  survived,  the  plaintiff 
could  not  maintain  action  therefor  in  Ver^nont.  The 
dictum  relating  to  two  causes  of  action  has  been  re- 
cently overruled  in  Legg  v.  Britton.  64  Vt.  652,  24  Atl. 
1016.  Barnett  z:  Lucas  was  an  action  for  injury 
to  personal  estate,  and  is,  therefore,  not  in  point. 
Bradshaw  r.  Railroad  Co.  was  on  demurrer  to  the  de- 
claration, which  alleged  a.  breach  of  contract  to  carry 
a  passenger  safely,  and  it  was  held  that  the  action 
could  be  maintained,  notwithstanding  the  fact  that  pro- 
vision for  compensation  for  the  death  was  made  by 
Lord  Campbell's  act.  The  case  was  decided  in  1875; 
and  Leggott  v.  Railroad  Co.,  decided  in  1876,  w£is  a 
case  upon  a  similar  contract,  to  which  the  defendant 
pleaded  a  denial  of  the  averments  of  fact,  and  a  recov- 
ery by  the  plaintiff  under  Lord  Campbell's  act.  The 
plaintiff  replied  that  the  defendant  was  estopped  by  the 
judgment  in  the  former  case  to  deny  the  facts,  and  to 
this  replication  the  defendant  demurred.  The  court 
held  that  there  was  no  estoppel,  because  the  plaintiff 
sued  in  a  different  .right;  and,  in  deciding,  followed 
Bradshaw  i-.Railroad  Co.,  but  not  without  protestation. 
MiLfLBK,  J.,  said  :  'With  the  single  exception,  so  far 
as  I  am  aware,  of  the  case  in  the  common  pleas  (Brad- 
shaw V.  Railroad  Co.),  there  appears  to  be  no  authority 
■  that  an  action  will  lie  by  the  executor  in  respect  of 
what  is  claimed  in  this  action  ;  but,  as  that  case  has 
been  decided  on  the  very  point,  I  entirely  yield  to  the 
authority  of  the  decision  so  far  as  to  say  that  in  this 
court  it  cannot  be  questioned,  and  we  must,  therefore, 
abide  by  it.'     In  Pulling  v.  Railroad  Co.,  9  Q.  B.  Div. 
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110,  the  Bradshaw  Case  was  further  commeuted  upon. 
Denman.  J.,  said  :  'none  of  the  authorities  go  so  far 
as  to  say  that  where  the  cause  of  action  is  in  substance 
an  injury  to  the  person,  the  personal  representative  can 
maintain  an  action  merely  because  the  person  so  in- 
jured incurred  in  his  lifetime  some  expenditure  of  money 
in  consequence  of  the  personal  injury.  The  case  of 
Bradshaw  v.  Railroad  Co.  certainly  does  not  g-o  to  that 
length,  because  the  judgments  in  that  case  are  ex- 
pressly based  upon  the  distinction,  in  this  respect,  be- 
tween actions  of  contract  and  actions  of  tort,  and  upon 
the  fact  that  in  that  case  the  action  was  an  action  of 
contract.'  The  opinion  (POLLOCK,  B.  concurring)  de- 
cided that  the  plaintiff  could  not  sue  for  damages  to  the 
intestate's  person.  In  view  of  these  comments,  the 
support  which  the  Bradshaw  Case  gives  the  plaintiff 
turns  out  to  be  more  apparent  then  real.  Prior  to 
these  cases,  that  of  Read  v.  Railroad  Co.,  L.  R..  3  Q. 
B.  555,  had  been  decided  in  1868.  holding  that  satisfac- 
tion received  by  the  deceased  in  his  lifetime  for  the  in- 
jury was  a  bar  to  the  suit  for  the  death.  That  case 
states  the  principal  upon  which  the  compensatory  act 
is  founded.  It  creates  no  new  cause  of  action  by  reason 
of  the  death,  but  gives  a  new  right  of  recovery  in  sub- 
stitution for  the  right  of  action  which  the  deceased 
would  have  had  if  he  had  survived.  Upon  this  princi- 
ple the  new  remedy  must  be  exclusive,  since  other- 
wise there  would  be  two  recoveries  for  the  same  cause 
of  action,  namely,  the  negligence  of  the  defendant, 
which  is  the  cause  of  action  on  which  the  deceased 
would  have  sued  at  common  law^  if  he  had  survived. 
Moreover,  the  recognized  rules  of  construction  lead  to 
the  conclusion  that  the  remedy  for  the  death  is  exclu- 
sive. While  the  act  relates  to  a  remedy,  it  is,  never- 
theless, in  derogation  of  the  common  law,  because  it 
gives  a  right  of  action  where  none  existed  at  common 
law  ;  and  so  it  should  be  strictly  construed.  The  pro- 
visions for  survival  of  actions  for  damages  to  the  per- 
sons and  for  the  remedy  for  the  death  have  been 
embodied  in  the  same  statute  in  this  state  since  1857, 
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although  the  latter  was  first  adopted. .  The  general 
provision  should  not  be  construed  to  modify  the  special, 
since  the  intention  to  modify  the  former  statute  by 
giving  additional  remedy  is  not  plain,  and  both  can 
stand  together  ;  the  act  of  survival  embracing  damages 
to  the  person  other  than  those  which  result  in  death. 
This  is  the  construction  which  was  given  to  precisely 
similar  provisions  in  Holton  v.  Daly,  106  111,  131, 
where  it  was  held  that  the  only  cause  of  action  was  the 
wrong  done,  irrespective  of  consequences,  and  that  a 
statute  of  survival  subsequently  passed  did  not  give  a 
remedy  additional  to  that  of  the  prior  act  relating  to 
the  death.  *  •  *  So  in  Railroad  Co.  v.  O'Connor,  119 
111.  586,  9  N.  E-  263,  it  was  held  that  where  the  plain- 
tiff, pending  an  action  for  injuries,  dies  from  some  other 
cause  than  the  injury,, the  action  survives,  and  may  be 
prosecuted  by  his  administrator.  In  McCarthy  v.  Rail- 
road Co.,  18  Kan.  46,  where  both  provisions  for  an  ac- 
tion for  injury  to  the  person  had  been  embodied  in  a 
revision,  as  in  our  "own  statutes,  it  was  held  that  they 
must  be  construed  in  pari  materia,  and  that  the  latter 
provision  applied  only  to  cases  where  death  .did  not  re- 
sult from  the  injury.  This  decision  was  followed  in 
HurlbertT^.  City  of  Topeka,  34  Fed.  510." 

In  Griffiths  v.  Earl  of  Dudley,  9  Q.  B.  Div.  357, 
Field,  J.,  said  :  "Read  v.  Railway  Co.,  L.  R.  3  Q. 
B.  555,  is  aclear  decision  that  Lord  Campbell's  act  did 
not  give  a  new  cause  of  action,  but  only  substituted  the 
right  of  the  representative  to  sue  in  the  place  of  the 
right  which  the  deceased  himself  would  have  had  if  he 
bad  survived."  In  Railway  Co.  v.  Robinson,  19  Can. 
Sup.  Ct.  292.  TascherEau,  J.,  quotes  with  approval 
the  language  of  Field,  J. ,  in  Griffiths  v.  Dudley,  supra. 
In  Wood  V.  Gray  [1892]  App.  Cas.  576,  it  appears  that 
a  workman,  having  been  injured  through  the  fault,  as 
he  alleged,  of  his  employers,  brought  an  action  against 
them  for  damages.  While  the  action  was  pending,  he 
died  intestate  and  unmarried.  His  mother  was  aji- 
pointed  his  esecutrix,  and  she  raised  a  second  and  con- 
current action  for  solatium  for  her  son's  death,  and 
11  (N  3)  A  4  E  R  Gas— 40 


^d  by  Google 


626  DEATH  BY  WRONGFUL  ^CT  ▼<»'  ■" 

SweetUnd  v.  Chicai^o&.G.  T.  R.  Co 

asked  that  the  second  action  should  be  remitted  to  the 
same  jury  who  .were  to  try  the  first.  It  was  held, 
affirming:  the  court  of  sessions,  that  the  second  action 
was  incompetent.  Lord  Watson,  who  delivered  the 
opinion  of  the  house  of  lords,  among*  other  thing-s  said  : 
"There  is  oot  a  single  instance  in  which  the  court  has 
allowed  two  actions  to  be  brought  in  respect  of  the 
same  neglig^ent  act  leading-  to  the  injury  and  death  of 
one  person.  Even  in  cases  where  the  ri^ht  of  rel- 
atives to  sue  has  been  recog^nized,  they  must  bring-  one 
suit,  and  only  one,  in  which  the  damages  due  to  them 
respectively  may  be  assessed.  In  that  state  of  the  law, 
I  do  not  think  this  house  ought  to  encourage  the  creation 
of  a  new  rij^bt  and  corresponding*  liability  which  are  at 
present  unknown  in  Scotland."  LoRD  Field,  concur- 
ring- in  that  opinion,  said  :  "The  appellant  did  cite  to 
your  lordships  a  great  many  cases.  I  have  been  care- 
fully through  them,  and  have  considered  them,  and  it 
seems  to  me,  so  far  as  I  can  follow  the  question,  that 
there  is  no  foundation  whatever  for  the  appellant's  con- 
tention." That  two  actions  cannot  be  maintained  for 
the  same  wrongful  act,  see  Bigelow  v.  Nickerson,  17 
C.  C.  A,  1,  70  Fed.  113  ;  In  re  City  of  Norwalk.  55 
Fed.  98;  Steamboat  Co,  v.  Chase.  16  Wall  532;  Dibble 
V.  Railroad  Co.,  25  Barb.  188;  Proctor  -v.  Railroad 
Co.,  64  Mo.  119;  Fowlkes  v.  Railroad  Co..  5  Bixt.  663. 

In  a  late  case  in  Kansas,  decided  July  10,  1897 — Mar- 
tin V.  Railway  Co.  (Kan.  Sup.)  49  Pac.  605, — It  was 
held  that  section  420  of  the  survival  statute  only  per- 
mits actions  to  survive  for  injury  to  the  person  when 
death  does  not  result  from  the  injury,  but  occurs  from 
other  causes  ;  but,  however,  where  death  results  from 
the  wrongful  act  or  omission  of  another,  section  422 — 
the  death  act — is  exclusive.  That  courtcites  in  support 
of  that  rule  of  construction  :  Andrews  u.  Railroad  Co. 
34  Conn.  57  ;  Read  v.  Railwav  Co.,  L.  R.  3  Q.  B.  555  ; 
Railroad  Co.  v.  O'Connor,  19  111.  App.  591  ;  Holton  v. 
Daly.  106  111.  131 ;  Railroad  Co.  v.  O'Connor,  119  HI. 
586,  9  N.  E.  263  ;    Tiff.    Death  Wrongf.  Act,   §   119. 

In  Hill  V.  Railroad  Co.,  35  Atl.  997,  decided  by   the 
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supreme  court  of  Pennsylvania  November  9,  18%,  it 
appeared  that  tbe  act  of  1851  of  that  state  provides 
that  no  action  for  personal  injuries  by  neg^lig^ence  or 
default  shall  abate  by  reason  of  plaintiff's  death,  but 
shall  survive  to  his  personal  representatives  ;  that 
vbere  the  injured  person  did  not  sue  during-  bis  life, 
his  widow  or  personal  representative  may  sue  ;  that 
tbe  right  of  action  to  children  and  parents  of  adecedent 
be  extended,  and  also  provides  for  the  distribution  of 
damages  recovered.  It  was  held  that  a  widow  was  not 
given  an  independent  cause  of  action  for  an  injury 
causing  her  husband's  death  which  he  could  not  in  bis 
lifetime  release  or  compound.  In  that  case  the  court 
cites  Read  v.  Railroad  Co.,  h.  R.  3  Q.  B,  555,  and  tbe 
opinion  of  Lush,  J.,  with  approval,  in  which  he  said: 
"The  intention  of  thestatute  is  not  to  make  the  wrong- 
doer pay  damages  twice  for  the  same  wrongful  act,  but 
to  enable  the  representatives  of  the  persons  injured  to 
recover  in  a  case  where  the  maxim,  'Actio  -personalis 
moriiur  cum  persona,^  would  have  applied.  It  only 
points  to  a  case  where  the  party  injured  has  not  re- 
covered compensation  against  the  wrongdoer." 

I  am  aware  that  in  some  of  the  states  it  is  held  by  the 
courts  that  two  actions  may  be  maintained  under 
statutes  somewhat  similar  to  our  own;  but  tbe  case  of 
Needbam  v.  Railway  Co.,  38  Vt.  294,  we  have  seen, 
has  been  effectually  overruled  by  the  later  case  of  Legg 
V.  Britton.  supra,  and  the  case  of  Bowes  v.  City  of 
Boston.  155  Mass.  344,  29  N.  E.  633,  shown  not  to  be 
well  reasoned,  by  the  Rhode  Island  court  in  Lubrano 
T.  Atlantic  Mills,  supra.  In  Railroad  Co,  v.  Phillips, 
64  Miss.  693,  2  South.  537,  it  is  held  that  two  actions 
may  be  maintained  under  somewhat  similar  statutes 
to  our  own;  but  the  court  cites  no  cases  sustaining 
such  a  rule,  though  counsel  for  plaintiff  in  that  case  in 
his  brief  seems  to  rely  upon  Needham  v.  Railroad  Co., 
38  Vt.  294.  In  Davis  v  Railway  Co..  53  Ark.  117.  13 
S.  W.  801,  the  court  seems  also  to  have  relied  upon 
Needham  v.  Railroad  Co.,  38  Vt.  294.  In  the  case  of 
Hedrick  v.  Navigation  Co.,  30  Pac.  714,  decided  by  the 
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supreme  court  of  Washiag'ton  in  1892,  the  statutes  treated 
of  are  very  different  from  our  own,  and  the  case  is  not 
authority  for  the  contention  made  for  it. 

It  is  claimed  that  in  construing'  these  acts,  the  amend- 
ment of  1885  of  the  survival  act  must  speak  from  the 
date  of  the  original  act.  This  is  undoubtedly  true. 
But  it  has  neyer  been  contended  in  this  state,  so  far  as 
I  can  ascertain,  until  the  present  action  was  broucflit, 
that  a  cause  of  action  survives  for  a  negilig-ent  injury, 
or  for  an  assault  and  battery,  where  death  results  from 
the  wrong'ful  act,  thoug^h  these  two  statutes  have  been 
on  the  statute  books  for  50  years,  and  the  amendment 
of  1885  as  to  neg-lifftnt  injuries  over  12  years.  Appar- 
ently it  was  thought  by  the  profession  that  actionsiti 
such  cases  must  be  brought  under  the  death  act,  as  no 
one  ever  before  claimed  that  two  actions  would  lie  for 
the  same  wrongful  act.  From  the  history  of  the  cases 
in  this  state,  it  is  at  once  apparent  what  the  legislative 
intent  was  in  passing  the  amendment  of  1885.  Prior 
to  that  time,  if  the  party  negligently  injured  brought 
suit  for  damages,  and  died  during  the  pendency  of  the 
case  from  some  other  cause  than  the  negligent  injury, 
the  suit  immediately  abated,  and  no  right  of  action  ac- 
crued to  his  personal  representatives  under  sections 
8313  and  8314,  because  his  death  was  not  the  result  of 
the  wrongful  act  or  omission.  The  profession  was 
often  confronted  with  this  condition,  as  all  such  suits 
abated  by  the  death  of  the  party.  But  since  1848, 
when  death  resulted  from  the  wrongful  act,  actions 
could  be  maintained  under  the  death  act.  It  was  not 
necessary  to  amend  either  statute  to  give  aright  of  action 
where  death  did  result  from  the  wrongful  act.  That 
right  already  existed.  The  purpose  of  the  legislature, 
therefore,  was  to  provide  a  remedy  when  one  was  lost 
by  the  death  of  the  party,  by  the  survival  of  the  action 
which  the  party  himself  might  have  brought  in  his  life- 
time for  wrongful  injuries  not  resulting  in  death,  and 
which  cause  of  action  did  notsurvive  under  the  former  act. 
The  only  logical  construction  of  these  statutes,  so  as 
to  give  effect  to  both,  is  that  the  death  act  applies  to 
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cases  of  death  caused  by  wrongful  injuries,  while  the 
survival  act  applies  to  cases  of  personal  injuries  not 
causing  death.  If  these  two  acts  had  been  passed  at 
the  same  time,  each  being-  embodied  in  different  sec- 
tions of  the  same  act,  what  ground  would  this  have 
afforded  for  the  contention  that  the  survival  section 
applies  to  injuries  resulting  in  death  ?  We  should 
then  have  to  reconcile  and  render  operative  both  sec- 
tions, as  now.  Tbe  question  of  the  legislative  intent 
of  the  survival  provision  in  reference  to  injuries  caus- 
ing- death  would  still  be  open.  The  illogical  result  of 
holding  that  the  survival  provision  was  intended  to 
cover  cases  of  wrongful  killing  would  still  be  presented, 
and  would  force  the  conclusion  that  the  legislature 
intended  the  survival  provision  should  apply  only  to 
personal  injuries  not  causing  death.  If  we  start  with 
the  survival  act  as  in  existence  at  the  date  when  the 
death  act  was  passed,  the  result  is  not  changed.  We 
then  have  an  act  which  provided  for  the  survival  of 
actions'for  personal  injuries  followed  by  another  giv- 
ing a  right  of  action  for  personal  injuries  resulting  ia 
death.  It  cannot  be  contended  that  the  survival  act 
conferred  a  right  of  action  for  wrongful  killing.  More 
definite  and  specific  language  indicative  of  the  legisla- 
tive purpose  to  do  this  would  be  required.  In  Illinois 
the  death  act  was  passed  first.  In  Holton  v.  Daly, 
supra,  both  these  Illinois  statutes  were  construed,  and 
it  was  held  that  both  should  be  given  effect ;  that  where 
death  occurred  from  the  injury  the  death  act  applied, 
and  where  tbe  person  died  from  some  other  cause  than 
the  injury  the  survival  act  applied.  This  decision  was 
not  based   upon  the   fact  that  the  death  act   was   first 

fissed.  In  Rhode  Island  the  survival  act  was  passed 
rst ;  and  the  court,  in  the  Lubrano  Case,  supra, 
construed  these  statutes  with  the  same  result  as  reached 
in  Holton  v.  Daly,  and  by  the  same  reasoning,  that 
both  acts  must  be  construed  together.  In  the  McCar- 
thy Case,  supra,  it  appeared  that  both  acts  were  passed 
and  took  effect  upon  the  same  day,  and  effect  was  given 
to  both,  and  it  was  held  that  the  survival  act  applied 
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to  cases  only  where  the  death  resulted  from  some  other 
cause  than  the  wrongful  act.  la  all  the  cases  cited  by 
counsel  where  a  different  result  has  been  reached  the 
decisions  have  been  based  upon  the  g-round  that  Lord 
Campbell's  act  created  a  new  cause  of  action.  I  think 
there  is  nothing,  either  upon  principle  or  authority,  in 
the  fact  that  one  act  was  passed  before  the  other  which 
affects  the  construction  to  be  piven  these  statutes. 
The  real  question  is  (both  statutes  being-  in  force). 
how  should  they  be  construed  so  as  to  give  effect  to 
both?  And  I  think  the  only  logical  construction  is 
that  given  by  most  of  the  cases  ;  that  is,  that  the  sur- 
vival act  applies  to  cases  of  negligeot  injuries  to  the 
person  that  are  not  fatal,  and  that  Lord  Campbell's 
act  applies  to  fata]  cases. 

But  it  is  suggested  that  another  view  might  be  taken 
of  these  statutes,  and  thus  give  a  definite  and  certain 
rule  ;  that  is,  that  where  the  person  is  injured,  and 
survives  the  injury  for  a  time,  a  right  of  action  accrues 
to  him  which  survives  in  case  of  his  death  before  judg- 
ment, and  that  in  such  case  the  death  act  has  no  appli- 
cation. ■  But,  if  the  person  is  killed  outright,  no  right 
of  action  could  accrue  to  him  ;  therefore  none  could 
survive,  and  the  death  act  would  necessarily  furnish 
the  only  relief.  Let  us  see  how  this  construction 
would  leave  the  parties  who  were  dependent  upon  the 
deceased.  Under  the  survival  act,  the  amount  recovered 
goes  into  the  estate  for  the  benefit  of  creditors,  and, 
if  the  estate  be  insolvent,  the  creditors  might  receive 
every  dollar  of  the  amount.  Is  it  possible  that  the 
legislature  was  so  solicitous  for  the  creditors  of  the 
deceased  that  a  limitation  was  put  upon  the  death  act, 
and  a  recovery  under  that  act  (the  proceeds  of  which 
go  to  the  dependent  ones)  made  possible  only  when  the 
death  was  instantaneous?  To  illustrate  :  Suppose  A. 
is  30  years  of  age,  has  a  wife  .Tiid  children,  earns  $125  • 
per  month,  and  receives  an  injury  which  he  survives 
one  hour.  During  that  hour  :i  right  of  action  has 
accrued  to  him.  The  death  act.  then,  has  no  applica- 
tion to  the  case,  and  no  recovery  can   be  had  under  it. 
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The  administrator,  under  such  a  construction,  could 
recover  under  the  survival  act  for  the  pain  and  suffer- 
infi-  caused  by  the  injury,  which  might  be  merely  nomi- 
nal, and  this  would  ^o  to  the  creditors  if  the  estate 
'were  insolvent.  IE  the  action  could  be  brought  under 
the  death  act,  the  widow  and  children  would  receive 
the  whole  of  the  fund  recovered,  and  the  damages 
would  be  founded  upon  the  pecuniary  loss  of  those 
dependent  upon  the  deceased.  It  cannot  be  possible 
that  the  legislature  ever  intended  such  a  limitation 
upon  the  death  act.  A  recovery  under  the  death  act 
basalways  been  permitted  in  this  state  when  the  death 
results  from  the  wrongful  act,  and  this  without  regard 
to  whether  the  death  was  instantaneous  or  not.  In 
Van  Brunt  i^.  Railway  Co.,  78  Mich.  530,  44  N.  W. 
321,  it  appeared  that  the  plaintiff's  intestate  was  in- 
jured January  1,  1888,  and  died  from  the  injuries  on 
the  next  day.  On  the  trial  it  was  shown  that  the  de- 
ceased was  an  unmarried  man,  and  had  no  one 
dependent  upon  him  for  support.  The  court  below 
directed  the  verdict  in  favor  of  defendant.  In  this 
court  the  case  was  fully  considered,  and  it  was 
assumed  that,  if  the  plaintiff  had  been  able  to 
show  pecuniary  loss  by  next  of  kin,  a  recovery 
might  be  had.  A  point  was  made  that  a  recovery  might 
be  had  under  the  survival  act  and  that  point  overruled. 
In  Hunn  v.  Railroad  Co..  78  Mich.  513,  44  N.  W. 
502,  plaintiff's  intestate,  a  fireman,  was  killed  in  a  col- 
lision of  defendant's  trains.  The  action  was  brought 
under  the  death  act.  Just  how  long  he  survived  the 
injury  does  not  appear,  but  that  fact  was  Ignored, 
The  case  was  reversed  upon  the  ground  that  the  court 
improperly  admitted  certain  testimony,  and  a  new  trial 
was  granted.  In  Sweetie.  Railway  Co.,  87  Mich.  559,  49 
N.  W.  882,  plaintiff's  intestate  was  injured  by  striking 
against  a  shed  adjacent  to  the  track.  He  lived  30  min- 
utes after  the  accident.  The  action  was  brought  under 
the  death  act,  and  judgment  was  rendered  for  $5,000, 
and  was  affirmed  in  this  court.  Mr.  Justice  Grant 
dissented,  but  not  on  the  ground  that  the  action  could 
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not  be  sustained  under  the  death  act.  In  Richmond  v. 
Railway  Co.,  87  Mich.  374,  49  N.  W.  621,  plaintiff's 
intestate,  a  street-car  driver,  was  killed  in  a  collision 
of  the  defendant's  cars  with  the  street  car  he  was 
driving.  The  injury  occurred  about  4  or  5  o'clock  in 
the  afternoon,  and  he  survived  until  the  evening:  of  the 
same  day.  The  action  was  brought  for  the  benefit 
of -the  mother  and  an  invalid  sister,  and  a  recovery  had 
under  the  death  act.  The  judgment  was  for  $5,313,  and 
was  affirmed  in  this  court.  Justices  Grant  and 
Champlin  dissented,  but  not  upon  the  ground  that 
the  action  could  not  be  maintained  under  the  death  act. 
In  Schlacker  v.  Mining  Co.,  89  Mich.  253,  50  N.  W. 
839,  the  action  was  under  the  death  act.  The  plaintiff's 
intestate  was  injured  and  survived  several  days.  The 
fact  that  the  death  was  not  instantaneous  was  ignored. 
The  judgment  was  reversed  and  a  new  trial  ordered. 
In  O'Donnell  v.  Railway  Co.,  89  Mich.  174,  50  N.  W. 
801,  though  the  deceased  lived  about  an  hour  after  the 
injury,  the  action  was  brought  under  the  death  act, 
and  no  one  questioned  that  the  act  was  applicable  if 
the  circumstances  had  been  such  that  a  recovery  might 
have  been  had.  In  Pennington  v.  Railroad  Co.,  90  Micfa. 
505,  51  N.  W.  634,  plaintiff's  intestate  was  injured 
while  switching  cars.  He  survived  six  hours.  Theaction 
was  brought  under  the  death  act.  Plaintiff  recovered 
in  the  court  below  for  the  pecuniary  loss  sustained  by 
the  widow  and  children,  and  for  the  expense  of  his  care, 
nursing,  and  funeral  expenses.  While  the  case  wai 
reversed,  no  one  questioned  the  right  of  recovery  upon 
the  ground  that  the  action  could  not  be  maintained  un- 
der this  act,  or  questioned  that  the  damages  claimed 
CDuld  not  be  recovered  as  claimed  if  the  defendant 
had  been  guilty  of  the  several  acts  of  negligence 
Hverred  in  the  declaration.  In  Racho  v.  City  of 
Detroit,  90  Mich.  92.  51  N.  W.  360.  it  appeared  that 
the  plaintiff's  intestate  was  injured  June  25,  1889,  and 
died  June  10,  1890.  No  action  was  instituted  in  the 
lifetime  of  the  intestate.  After  his  death  the  widow, 
as  administratrix,  brought  suit  under  sections  8313, 
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8314,  2  How.  Ann.  St.  The  lower  court  directed  ver- 
diet  and  judgment  in  favor  of  defendant.  That  jud^r- 
tnent  was  reversed,  and  a  new  trial  ordered;  it  being 
beld  that  the  widow,  as  administratrix,  could  recover 
under  the  above  sections  of  the  statute.  Not  one  of 
these  cases  could  have  been  maintained  if  these  statutes 
had  been  construed  as  now  contended  for,  for 
in  no  case  was  the  death  instantaneous'.  Other  cases 
of  like  character  miffht  be  cited.  I  have  examined  the 
cases  with  some  care,  for  the  purpose  of  ascertain- 
ing lu  what  pioportion  of  them  the  death  was  shown  to 
have  been  instantaneous,  and  find  but  very  few.  If, 
therefore,  the  death  act  can  be  applied  only  to  cases 
where  the  death  is  instantaneous,  it  should  be  amended 
in  order  that  the  widow  and  children  of  the  deceased 
may  have  some  benefit  under  it.  From  the  cases  it 
appears  that  few  persons  were  killed  who  did  not  have 
some  one  dependent  upon  them,  and  that  few  were 
killed  outrig-ht.  Are  we,  by  construction  of  the  stat- 
ute, to  cut  off  all  the  rigrhts  which  such  dependents 
may  have?  No  case  can  be  found  in  this  state  giving 
such  construction,  though  this  statute  (the  death  act) 
has  been  upon  the  statute  books  for  upwards  of  50 
years.  I  am  aware  that  in  Maine  this  construction  is 
given  to  a  similar  statute.  State  v.  Maine  Cent.  R.  Co., 
60  Me.  490,  But  in  no  other  jurisdiction  is  such  a  lim- 
itation put  upon  the  death  act,  that  I  am  aware  of.  In 
Massachusetts  a  contrary  view  is  expressly  held  under 
a  statute  similar  to  the  Maine  statute.  Com.  v.  Metropo- 
litan R.  Co.,  107  Mass.  236. 

It  must  be  held  that  the  plaintiff  could  not  maintain 
this  action  under  the  first  count  of  the  declaration. 
The  only  remedy  was  under  sections  8313  and  8314. 
The  court  below  was  in  error  in  permitting  a  recovery 
OQ  the  first  count  of  the  declaration.  That  part  of  the 
verdict  and  judgment  must  be  reversed  and  held  for 
naught.  The  verdict  and  judgment  for  the  value  of 
the  personal  property  destroyed  will  stand.  No  new 
trial  will  be  permitted.  Defendant  should  recover  the 
costs  of  this  court. 

Grant,  J.,  concurred  with  Long,  C.  J. 
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Whether  Recovery  in  an  Action  for  Injuries  Causing  Death  is  a 
Bar  to  an  Action  for  the  Death.— Wriawsas.— The  act  of  1838  (Mau»f. 
Dig',  g  5332)  which  provides  that  an  action  for  wrongs  done  to  the 
peraoD  of  another  may,  after  his  death,  be  brought  bj  his  persoDal 
representative  for  the  benefit  of  his  estate,  i&  not  repealed  by  the 
act  of  1883  (Maosf.  Dig.  S§  S22S.  5226),  which  provides  for  an  action 
by  the  personal  represeutative  for  the  benefit  of  the  widow  and  next 
of  kin  for  pecuniary  loss  sustained  by  ttie  death  of  a  person  caused 
by  the  wrong^ful  act,  neglect,  or  default  of  another.  Both  action* 
may  proceed  pari  fiassu.  and  a  recovery  in  one  action  will  not  bara 
recovery  in  the  other.  Davis  v.  St.  Louia.  I.  M.  &  S,K.  Co.,  44  Am. 
A  Eng.  H.  Cas.  6*1,  S3  Ark.  117,  13  S.  W.  Rep.  801. 

Cfl/i/orH/a.-Under^  387  of  the  California  Code  of  Civ.  Proc..  an 
action  may  be  brought  for  a  wrongful  death  by  either  the  heirs  or 
the  personal  representative  of  the  deceased.  But  this  statute  does 
not  permit  separate  actions  to  tie  brought  or  maintained  by  both. 
Bui  one  action  is  permitted,  and  when  this  action  is  brought  and 
the  coQrt  has  obtained  jurisdiction,  the  pendency  of  the  prior  action 
luay  l>e  pleaded  in  abatement,  or  if  judgment  has  beeu  rendered. 
such  judgment  may  be  pleaded  in  bar.  Hartigan  v.  Southern  Pac. 
R.  Co.,  California  Sup.  Ct,,  Oct.  3,  1890. 

Georgia. —'Tha  father's  right  of  action  is  one  existing  indepen- 
dently of  the  statute,  and  his  recovery  is  confined  to  the  value  of 
his  son's  services  between  the  time  of  injury  and  the  death.  The 
mother's  right  of  action  is  fur  the  loss  uf  her  son's  life  and  the 
consequent  loss  of  an  expected  pecuniary  benefit.  Augusta  R.  Co. 
V.  Glover,  92- Ga.  132,  58  Am.  &  Eng.  R.  Cas.  269. 

Illinois. —In  a  suit  under  the  Illinois  statute  by  a  father  for  the 
wrongful  killing  of  his  child,  the  fact  that,  before  th'  child's  death, 
there  had  been  a  recovery  for  medical  attendance  and  similar 
expenses,  and  for  loss  of  services  before  death,  does  not  a^ct  the 
damages  recoverable  in  the  second  action.  Barley  v.  Chicago,  etc.. 
R.  Co.,  4  Biss.  (U.  S.)  430. 

Massachusetts. — The  right  of  action  given  to  the  personal  represen- 
tative by  Pub.  Stat.,  c.  52,  ^  17,  to  sue  for  damages  for  the  loss  of 
his  intestate's  life,  such  suit  to  be  for  the  benefit  of  the  widow  and 
children  of  deceased,  is  separate  and  distinct  from  the  right  of 
action  which  the  personal  representative  has  to  sue  for  the  damages 
sustained  by  deceased  in  his  lifetime  and  for  the  loss  to  his  estate 
by  his  death,  and  the  two  actions  may  proceed  at  the  same  time. 
Bowes  V.  Boston,  155  Mass.  344. 

The  Employers'  Liability  Act  (&t.  1887,  ch.  270,  S  1,  cl.  3,  and  S  3) 
does  not  give  the  administrator  of  an  employee  a  right  of  action 
against  an  employer-for  causing  the  employee's  death  in  addition 
to  the  right  as  legal  representative  to  recover  damages  accruing  tn 
the  Intestate  in  his  lifetime.  Ramsdell  v.  New  York  £^  N.  E.  R.  Co., 
161  Mass.  245.  23  N.  E.  Rep.  1103. 

flfic/iigan.— The  right  of  action  given  by  How.  St.  ^  8314  to  the 
personal  representatives  of  a  deceased  person  fur  the  pecuniary 
injury  resulting  from  hi -i  negligent  killing,  and  that  which  survives 
under  Act  No.  113,  Laws  of  18-*5  (3  How.  St.  S  7397),  for  negligent 
injuries  to  the.  person,  are  separate  and  distinct  causes  of  action, 
and  the  latter  cannot  be  introduced  into  a  cause  based  upon  the 
right  given  under  the  statute  first  cited  by  way  of  amendment  to 
the  declaration.  Hurst  !•.  Detroit  City  R.  Co.,  84  Mich.  539,  48  N. 
V.  Rep.  44. 
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j|/M5<i«r».— A  recovery  under  Rev.  Stat.  Mo. ,§2123  by  the  parents 
•f  the  deceased  (a  minor  child),  will  bar  a  commoa-Iaw  action  by 
tbem  to  recover  for  the  loss  of  hia  services  before  death.  Graham 
V.  Hannibal,  etc.,  R.  Co..  2S  Fed.  Rep.  744.  Compare  Davis  v.  St. 
LKtuts,  etc.,  R.  Co.,  S3  Ark.  117.  44  Am.  A  En^.  R.  Cas.  690. 

A^«f  york.^In  an  action  by  a  father,  as  administrator,  brought 
under  Laws  of  1847,  c.  450,  Lans  of  1849,  c.  256,  to  recover  for  the 
death  of  hia  infant  son,  where  the  recovery  is  for  his  exclusive  bene- 
fit, be  may  sue  for  and  recover  his  entire  damag-es,  inclndin{r  the 
loss  of  his  son's  services  during  minority,  in  one  action.  Bat  such 
a  recovery  will  be  a  bar  to  another  action  brought  by  the  father,  aa 
»nch,  even  assuming  that  hehadsuchanactionaa  the  latter  indepen- 
dently of  the  statute.    McGovera  v.  New  York  Cent.,  etc,  R.  Co., 

«7  N.  Y.  417,  IS  Am.  Ry.  Rep.  119. 

Or*£-on.— Section  34  of  Hill's  Oregon  Code  gives  the  parent  a  right 
•faction  for  "injury  or  death  of  a  child."  Section  371  gives  the 
personal  representative  of  one  who  has  been  killed  by  the  wrongful 
act  of  another  aright  of  action  ag&inst  the  wrongdoers.  It  was  held, 
by  a  divided  cocirt  affirming  the  judgment  of  the  trial  court,  that  a 
recovery  by  the  personal  representative,  deceased  being  an  adult, 
was  a  bar  to  an  action  by  the  father,  although  the  deceased  had 
continued  to  render  services  to  hia  father  after  his  maturity  just  as 
ke  had  done  before.     Putman  v.  Southern  Pac.  Co..  21  Oregon  230. 

Soulh  Carolina.— The  statutory  provision  that  the  remedy  gives 
bv  Gen.  Stat.  S.  Car.,  g  2183,  "shall  not  apply  to  any  case  where  the 
person  injured  has,  for  such  injury,  brought  action  which  has  pro- 
ceeded to  trial  and  final  judgment  before  his  or  her  death,"  is  not  , 
an  exception  to  the  previous  sections,  nor  does  it  imply  that  an 
■CtEon  in  behalf  of  the  widow  and  children  will  be  defeated  only  b; 

Jndgment  already  had  in  an  action  brought  by  the  deceased;  but  was 
ntended  only  to  prevent  a  double  remedy  for  the  same  wrongful 
act  in  any  possible  case.  Price  v.  Richmond,  etc.,  R.  Co.,  33  S. 
Car.  556. 

Ttitnessrc. — Under  the  statutes  of  Tennessee,  which  confer  a 
right  of  action  upon  the  personal  representative  of  a  decedent 
whose  death  is  caused  by  the  wrongful  act  or  omission  of  another  ■ 
tor  the  wrong  sustained  by  the  deceased,  and  a  right  of  action  upon 
his  next  of  kin  for  the  injury  resulting  to  them  from  his  death, 
when  the  next  of  kin  of  such  decedent  is  the  sole  distributee  of  his 
estate  and  the  administrator  thereof,  he  may  recover  damages  on 
both  of  the  grounds  above  mentioned  in  one  suit.  Illinois  C.  R. 
Co.  V.  Crudup,  63  Miss.  291. 

Texas. — A  posthumous  child  is  not  precluded  from  recovering 
damages  for  the  death  of  his  father  by  a  suit  brought  by  his  mother 
and  another  beneficiary  which  resulted  in  a  recovery  in  their  favor. 
Nelson  v.  Galveston,  etc.,  R.  Co..  78  Tex.  621,  22  Am.  St.  Rep.  81. 
48  Am.  &  Eog.  B.  Cas.  8. 

Vermont.— Oa^  provision  of  thestatute  (Rev.  Laws,  §  21341  is  that 
in  case  a  party  to  an  action  for  personal  injuries  dies  pendiug  the 
action,  it  may  be  prosecuted  by  or  against  his  personal  representa- 
tive. Another  provision  |^  2138-39)  is  that  where  the  death  of  any 
person  is  caused  by  the  wrongful  act  of  another,  the  wrongdoer 
shall  be  liable  to  an  action  to  be  brought  by  the  personal  represen- 
tative and  for  the  benefit  of  the  widow  and  next  of  kin.  The  plain- 
tiff in  an  action  for  personal  injuries  died  while  his  action   was 
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pendiag-,  and  the  suit  was  revived  in  the  name  of  his  administrator. 
It  iras  held  that  a  judg'ineiit  recovered  in  such  action  by  the 
admiaistrator  was  a  bar  to  another  action  by  him  under  sectiom 
2138-39  for  the  beaefit  of  the  widow  and  next  of  kin  of  deceased. 
Legs  V.  Britton,  64  Vt.  652. 

Two  causes  of  action  may  arise  where  death  is  neg-liffentlj 
eaased;  one  in  favor  of  the  decedent  nnder  the  act  of  18*7 
for  loss  and  suffering-  during  his  lifetime,  and  the  other  totiii 
widow  or  next  of  kin  nnder  the  act  of  1849  for  damages  resuUinff  to 
them  from  his  death.      Needbam  v.  Grand  Trunk  R.  Co.,  38  Vt.  294. 

Washington. — Section  8  of  the  Code  of  1881  provides  for  an  action 
by  the  heirs  or  personal  representalivCs.  Section  9  provides  for  an 
action  by  the  father  for  the  death  of  his  minorehild.  It  is  held  that 
since  a  recovery  under  section  9  is  limited  to  the  loss  of  the  services 
ef  the  child  during  minority,  a  recovery  by  the  personal  represen- 
tative under  section  8  is  no  bar  to  an  action  by  the  father  nnder 
section  9.  Hedrick  v.  Ilwaco  R..  etc.,  Co.,  4  Wash,  400,  54  Am.  A 
En^.  K.  Cas.  45. 

An^/uni/.— The  deceased  was  injured  through  the  negligence  of 
the  defendant  oompany  to  such  an  extent  that  he  was  never  after' 
wards  able  to  attend  to  business.  His  widow,  as  admiaistratrti, 
brought  suit  to  recover  damages  for  his  death,  for  the  benefit  of 
herself  and  children,  and  recovered  a  judgment,  which  was  paid. 
Afterwards,  she,  as  administratrii,  brought  a  suit  to  recover  for 
expenses  incurred  by  deceased  before  his  death  and  in  consequence 
of  the  injuries.  It  was  held  an&er  ihe.  Engiiih  statute,  that  the  recov- 
ery in  the  former  action  was  no  bar  to  the  latter  action.  Leggottv. 
Great  Northern  R.  Co.,  1  Q.  B.  Div.  599,  35  L.  T.  334. 

Jreland.-^A.  recovery  for  wrongfullycausing  the  death  of  aperaoa 
is  not  a  bar  to  a  subsequent  suit  by  the  administrator  to  recover 
damages  for  the  loss  to  the  decedent's  estate  caused  by  bis  death. 
Barnett  v.  Lucas,  6  Ir.  R.  C.  L.  247,  affirming  5  Ir.  R.  C.  L.  140. 


FULMORE 

V. 

St.  Paul  City  Ry.  Co. 

{Sttpremr  Court  of  Minnesota,  June  6,  iSgS.) 

Evidence  Justifies  Verdict.—Evidence  considered,  and  heldihii'A 
Eopports  the  verdict,  and  that  the  damages  awarded  are  not  » 
excessive  as  to  justify  the  conclusion  that  they  were  given  under 
the  influence  of  passion  or  prejudice. 

Medical  Experts— Opinion  Evidence— Admit  si  bility.*— A  mediMi 
expert  gave  an  opinion  in  this  case,  and,  on  his  crosa-eza  mi  nation, 
testified  that  his  opinion  was  based  entirely  upon  his  examinatioa 
ef  the  plaintifF,  and  what  was  elicited  during  the  examination  fro» 
her.  Held,  on  the  evidence,  that  the  trial  court  did  ndt  err  in  refii»- 
ing  to  strike  ont  his  opinion. 

(Syllabus  by  the  Court.) 

•See  note  at  end  of  case. 
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Appeal  by  defendant  from  Ramsey  county  district 
court.     Affirmed. 

Munn  it  Tkygeson  for  appellant. 
Samuel  A.  Anderson,  for  respondent. 

Start,  C.  J.  The  plaintiff  was  a  passenger  on  one 
of  the  defendant's  cars,  which  collided  with  a  freight 
train  of  a  steam  railway,  and  this  action  was  brought 
to  recover  for  injuries  which  she  claimed  to  fcumu* 
have  sustained  in  the  collision  by  reason  of 
the  negligence  of  the  defendant's  motormau  on  the  car. 
Verdict  for  the  plaintiff  for  $2,750,  and  the  defendant 
appealed  from  an  orderdenying  Its  alternative  motion  for 
judgment  notwithstanding  the  verdict,  or  for  a  new  trial. 

1.  The  negligence  of  the  motorman  is  practically 
conceded,  but  the  defendant  claims  that  the  evidence 
did  oot  show  that  such  neglig'ence  was  the  cause  of 
plaintiff's  injury.  There  is  little  or  no  di- 
rect evidence  on  the  point,  but  the  circum-  f,'Ji"7 '""'** 
stantial   evidence   is    not   only  sufficient  to 

sustain  the  verdict  on  this  point,  but  it  is  substantially 
conclusive.  Many  men  have  been  rightfully  convicted 
of  felonies  on  less  satisfactory  evidence. 

2.  A  witness  for  the  plaintiff,  who  was  on  the 
car  at  the  time  of  the  injury,  testified  that  he 
noticed  that  the  motorman,  when  he  got  a  bell  to 
stop,  would  turn  on  the  electricity,  instead  of 
turning  it  off,  and  then  turn  it  back  agfain  ;  that 
he  noticed  this  several  times.  The  defendant  moved 
to  strike  out  the  evidence,  as  immaterial  and  not 
connected  with  the  accident.  The  motion  was  de- 
died,  and  exception  taken.  On  his  cross  examination 
the  witness  stated  that  it  was  a  long  way  from  the 
crossing  at  which  the  collision  occurred ;  that  he  ob- 
served the  motorman  turn  on  the  current  when  he  got 
a  bell  to  stop,  but  that  it  was  on  the  same  trip,  and 
that  he  observed  it  at  different  times  before  the  cross- 
ing was  reached.  The  motion  to  strike  out  the  evidence 
was  renewed,  and  there  was  the  same  ruling  and  excep- 
tion as  before.     This  ruling  is  assigned  as  error.     At 
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the  time  this  evidence  was  given,  the  nefflif^eace  of  the 
motorman  ia  manag'ing^  the  car  was  at  issue.  The 
plaintiff  had  introduced  evidence  tending  to  prove  such 
aegligeRce,  in  that  he  failed  to  seasonably  stop  the  car 
so  as  to  avoid  the  collision  with  the  freight  train.  The 
evidence  objected  to  was  not  as  to  the  general  in- 
competency of  the  motorman,  or  that  he  had  been  neg- 
ligent on  a  previous  occasion,  but  it  was  as  to  his 
management  of  the  car  as  he  drove  it  on  towards  the 
crossing.  In  these  respects  it  would  seem  that  the 
case  may  be  distinguished  from  Fonda  v.  Railway  Co. 
(Minn.)  74  N.  W.  166,  and  other  cases  relied  on  by 
the  defendant.  But,  without  so  deciding,  it  is  clear 
that,  if  the  refusal  to  strike  out  the  evidence  was  erro- 
neous, it  was  not  reversible  error ;  for  the  negligence 
of  the  motorman  was  conclusively  established,  inde- 
pendent of  this  evidence,  and  the  jury  instructed  that 
the  case  was  not  one  for  exemplary  damages. 

3.  Upon  the  trial  the  plaintiff  called  a  physician  and 
surgeon,  Dr.  Lufkin,  who  had  made  a  physical  exami- 
nation of  her  so  as  to  qualify  him  to  testify  as  an 
expert.  In  answer  to  a  question  calling  for 
!>f  taECT'^  his  opinion  as  to  her  injury,  he  answered, 
itaLiMiii.*"  without  objection,  as  follows:  "My  opin- 
ion is  that  there  was  possible  injury  to  the 
structures  underneath  the  ribs.  Possibly  the  liver, — 
the  covering  of  the  liver."  The  defendant  claims  that 
it  was  made  to  appear  by  his  cross-examination  that 
this  opinion  was  based  on  hearsay  statements,  and  that 
the  court  erred  in  denying  its  motion  to  strike  it  out. 
The  witness  testified  in  chief  that  he  knew  nothing  of 
his  patient,  save  what  was  before  him,  and  had  no  his- 
tory of  the  case  whatever,  and  that  he  made  the  exami- 
nation before  he  asked  about  the  cause  of  any  injury  for 
fear  of  being  prejudiced.  On  the  cross-examination  he 
testified  that  he  arrived  at  his  conclusion  upon  his  ex- 
amination of  the  plaintiff,  and  the  facts  strited  by  her; 
and,  further,  "my  opinion  was  arrived  at  entirely 
through  my  own  examination,  and  what  I  elicited  durini; 
that  examination  from  the  patient."     The  record  falls 
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to  disclose  that  upon  the  examination  the  doctor  elicited 
from  the  patient  any  fact  or  statement  as  to  any  past 
event,  or  as  to  her  injury  or  past  condition,  or  any  fact 
not  proper  to  be  considered  by  him,  in  connection  with 
the  examination,  in  reacfatnff  a  conclusion.  The  cross- 
examination  did  not  ^o  far  enou^b  to  make  this  appear. 
It  was  not  error  for  the  court  to  refuse  to  strike  out 
the  evidence. 

4.  The  last  matter  to  be  considered  is  the  question 
of  damages.  The  expert  evidence  is  conflicting*  as  to 
the  extent  of  plaintiff's  injury.  Drs.  Whitney  and 
Diowoodie, called  by  the  plaintifF,testified,in  substance, 
that  her  tenth  rib  was  torn  loo^e  from  the  cartilage, 
and  that  there  also  seemed  to  be  some  injury  to  the  rib 
above;  that  the  injury  to  the  rib  has  healed,  but  that 
neuraljfia  of  the  tenth  intercostal  nerve  had  resulted  ; 
and  they  give  it  as  their  opinion  that  she  will  never  be 
as  well  as  before  the  injury,  and  that  she  will  always 
have  a  weak  side.  No  definite  opinion  was  expressed 
as  to  the  probability  of  the  neuralgia  being  permanent. 
The  opinion  of  the  third  and  last  expert  called  by  the 
plaintiff,  Dr.  Lufkin,  we  have  already  quoted.  He  also 
expressed  the  opinion  that  the  injury  had  left  trouble 
behind  it  of  a  severe  character.  The  defendant  called 
Drs.  Wheaton  and  Ritchie,  who  had  examined  the 
plaintiff ;  and  they  severally  testified  to  the  effect  that 
they  were  unable  to  find  any  evidence  of  abnormal  con- 
ditions in  the  plaintiff's  side  or  chest,  or  that  there  had 
been  a  separation  of  the  rib  from  the  cartilage.  The 
testimony  of  the  plaintiff  and  her  family  tended  to  show 
that  she  was  strong  and  healthy  before  the  injury,  and 
never  had  had  any  trouble  with  her  side;  that,  when 
she  regained  consciousness  after  the  collision  in  which 
she  was  injured,  her  leg  was  bruised  and  lame,  and  her 
side  felt  as  if  it  had  been  crushed:  that  she  walked  to 
the  Pair  grounds  after  the  accident,— half  a  mile  away, 
—but  became  sick  and  dizzy,  and  was  taken  home,  and 
was  under  the  care  of  her  physician  for  two  weeks  ; 
that  it  was  five  weeks  before  the  separation  healed  ; 
that  she  still  suffers  frequent  and  severe  pains,  and  is 
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unable  to  do  washing',  sweeping,  sewing,  or  any  other 
work  which  she  was  accastomed  to  do  before  the  in- 
jury, except  light  household  work.  This  was  her 
physical  coadition  as  testified  to  by  herself  and  others 
at  the  time  of  the  trial  of  this  action,  some  nine  months 
after  the  injury.  She  was  35  years  old  at  that  time, 
and  the  mother  of  six  children.  The  evidence  on  the 
part  of  the  plaintiff  as  to  her  injuries  was  sufficient,  if 
satisfactory  to  the  jury,  to  sustain  a  finding  that  she 
will  never  wholly  recover  from  the  physical  effects  of 
the  injury,  and  that  as  long  as  she  lives  she  must  en- 
dure more  or  less  pain,  and  that  she  has  been  partially 
incapacitated  thereby  for  life's  work  and  duty.  The 
fact  that  at  the  time  of  the  trial,  some  months  after  her 
wound  had  healed,  her  physical  condition  was  such  as 
claimed,  increases  the  probability  that  the  effect  of  the 
injury  will  be,  to  some  extent  at  least,  permanent. 
While  we  are  not  wholly  satisfied  with  the  verdict, and 
believe  that  the  ends  of  justice  would  have  been  better 
served  if  the  damages  had  been  assessed  in  an  amount 
at  least  one-fourth  less  than  they  were,  still  the  evi- 
dence does  not  justify  the  conclusion  that  the  damag-es 
were  given  under  the  influence  of  passion  or  prejudice, 
and  we  have  no  right  to  substitute  our  judgment  for 
that  of  the  jury.     Order  affirmed. 


Opinion  Evidence — Medical  Experts.— Medical  experts  may  testify 
concertiing-  the  health  of  a  certain  person  whom  they  have  ezainiaed 
or  peraonaliy  know.  Louisville,  etc.,  R.  Co.  v.  Wood,  12  N.  E.  Rep. 
572. 

After  detailing-  the  facts  he  has  seen,  a  medical  witaeas  may 
express  an  opinion  what  produced  the  symptoms  he  saw.  Lonis- 
Yille,  etc.,  R.  Co.  v.  Wood,  12  N.  E.  Rep.  572;  Louisville,  etc.,  R. 
Co.  V.  Falvey.  104  Ind.  409  ;  Van  Deusen  v.  Newcomer.  40  Mich.  120. 

Such  opinion  may  not  only  rest  upon  his  own  knowledge  of  the 
patient's  conditioD,  or  upon  a  medical  examination  of  him  which  he 
has  made,  but  upon  a  hypothetical  case  stated  to  him  in  cQurt. 
Louisville,  etc.,  H.  Co.  v.  Falvey,  104  Ind.  409  ;  Burns  v.  Barenfield, 
84  lad.  43  ;  Bush  v.  Jacksoa,  24  Ala.  273. 

A  physician  cannot  be  permitted  to  decide  upon  the  credibility  of 
witness,  nor  to  take  in ''o  consideration  facts  known  to  him,  and 
not   communicated   to   the  jury;    but,  after  having  communicated 
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such  facts  in  his  testitnoti^r.  be  tnaj  take  them  into  conBideration  in 
forming-  his  opinion.  Louisville,  etc.,  K.  Co.  v.  Palvey,  104  Ind. 
409;  Koeniff  v.  Globe  Mutual  L.  Ins.  Co..  XO  Hun  {N.  Y.),  558;  Hunt 
V.  Lowell  Gas  Li^ht  Co.,  8  Allen  (Mass.),  169;  Van  Zandt  i>.  Mutual 
Benefit  L.  Ins.  Co..  SS  N.  Y.  169,  14  Amer.  Bep.  215;  Bennett  v.  Fail, 
26  Ala.  605;  Bush  v.  Jackson.  24  Ala.  273. 

The  opinion  of  medical  witnesses  may  rest  in  part  on  statements 
made  by  the  patient.  Upon  thia  subject  the  authorities  are  In  har- 
mony, although  there  is  some  difference  of  opinion  as  to  whether 
statements  of  past  symptoms  may  be  taken  into  consideration. 
LouisTille,  etc.,  R.  Co.  v.  Falvey,  104  lad.  409;  Barber  v.  Merriam, 
11  Allen  (Mass.),  322;  Towle  v.  Blake,  48  N.  H.  92;  Brown  v.  N.  Y. 
Cent.  R.  R.,32N.Y.597;Quaifez'.  Chicago, etc.,  R.  Co.,  48  Wis.  513; 
Eckles  V.  Bates,  26  Ala.  655;  State  v.  Gedicke,  43  N.  J.  I,.  66;  Illinois 
Cent,  S.  Co.  V.  Sutton,  42  111.  438;  Denton  v.  State,  1  Swan  (Tenn.), 
279;  Aveson  v.  Kinnaird,  6  East,  188. 

They  may  likewise  give  their  opinion  as  to  the  nature  of  the 
injuries,  based  in  part  on  the  statements  of  the  injured  person  in 
relation  to  his  condition,  sufferings  or  symptoms  in  the  course  of 
their  professional  examination  into  the  case.  Cooper  r.  St.  Paul 
City  R.  Co.  (Minn.),  53  Am.  &  Eng.  R.  Cas.  S9S, /oiioa/ing  Joaes  v. 
Railway  Co.,  43  Minn.  281,  Johnson  v.  Railway  Co.,  47  Minn.  473. 


Helman 


Pittsburg,  C.  C.  &  St.  L.  Ry.  Co. 

(Supreme  Court  of  Ohio,  May  lo,  i8gS.) 

Wrongful  Death — Admiasions  of  Deceased  as  Evidence^Privies' — 
In  the  trial  of  an  action  brought  by  an  administrator  to  recover 
damages,  under  sections  6134  and  6135,  Rev.  St.,  it  is  competent  for 
tbe  defendant  to  introduce  as  evidence  what  the  deceased  said  while 
in  his  right  mind  after  the  injury,  tending  to  show  that  the  injury 
was  caused  by  his  own  fault,  negligence,  or  carelessness. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  Miami  county  circuit  court. 
Affirmed. 

Sherman  Weaver,    having-  a  wife  and   three  small 
children,  and  being  a  yard  brakeman  in  the  employ  of 
the   Pittsburg,   Cincinnati,   Chicago  &  St.  Louis  Rail- 
>See  note  at  end  of  case. 
II  (N  3)  A  A  E  R  Cas— 41 
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way  Company,  received  injuries  while  in  the  discharge 
of  his  duties  as  such  brakeman,  at  Bradford  Junction,, 
in  this  state,  on  the  29th  day  of  August,  1894,  and  died 
as  a  result  of  such  injury,  four  days  thereafter.  B.  F. 
Helman  was  duly  appointed  administrator  of  his  estate, 
and  sued  the  railway  company  for  damages,  under  sec- 
tions 6134  and  6135,  Rev.  St. ,  and  in  his  petition  averred 
that  the  deceased  was  properly  riding  a  cut  of  cars  on- 
to a  certain  track;  that  his  superior  was  negligent  in  al- 
lowing another  cut  of  cars  to  follow  so  closely  as  to  over- 
take and  bump  against  his  cut  of  cars,  thereby  throw- 
ing him  off,  and  causing  the  cars  following  to  run  over 
him  ;  that  his  superior  did  not  use  ordinary  care  in  the 
management  of  the  cuts  of  cars  ;  and  that  the  brake  on 
the  cut  of  cars  following  his  was  defective,  so  that  the 
brakeman  upon  that  car  could  not  properly  check  up  the 
cut  of  cars  so  as  to  prevent  the  two  cuts  coming  together. 
The  administrator  also  averred  that,  under  the  laws  of 
Ohio,  the  said  Sherman  Weaver  would  have  been  en- 
titled to  recover  against  said  defendant  for  his  injuries 
so  sustained  had  death  not  resulted  therefrom.  The 
railway  company  admitted  that  it  was  a  corporation  ; 
that  the  deceased  had  been  in  its  employ  ;  that  he  was 
hurt  and  died  at  the  dates  stated  ;  and  denied  all  the 
other  averments  of  the  petition  ;  and  averred  that  the 
injuries  of  deceased  were  caused  wholly  by  his  own 
carelessness  and  negligence.  This  was  denied  by  the 
reply.  The  widow  having  received  and  accepted  pay- 
ment out  of  the  relief  department,  the  action  proceeded 
as  an  action  for  the  recover)'  of  damages  sustained  by 
the  children  only.  The  railway  company  offered  evi- 
dence tending  to  prove  that  on  the  second  day  after  the 
injury,  and  while  Mr.  Weaver  was  in  good  mental  con- 
dition, he  stated  in  a  conversation  then  had  with  a  Mr. 
Heaton  that  at  the  time  of  the  accident  he  was  standing* 
on  the  footboard  of  the  car,  talking  to  and  watching 
another  employee,  who  was  riding  a  cut  of  cars  on  a 
parallel  track,  and  that,  while  so  talking  and  watching 
the  other  employee,  the  cut  of  cars  following  him 
struck  his  cut,  and  upset  him.     Objection  being  made 
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to  this  evidence,  the  court  sustained  the  objection,  and 
refused  to  admit  the  evidence  to  be  introduced  to  the 
jury,  to  which  the  railway  company  excepted,  and  stated 
to  the  court  what  the  witness  would  testify  to  if  per- 
mitted to  proceed.  A  verdict  was  returned  in  favor  of 
.the  administrator.  A  motion  was  made  for  a  new  trial 
upon  the  ground,  among  others,  that  the  court  erred  in 
ruling  out  said  evidence.  The  motion  was  overruled, 
and  exceptions  taken,  and  judgment  rendered  on  the 
verdict.  The  circuit  court  reversed  the  judgment  upon 
the  sole  ground  that  the  court  of  common  pleas  erred 
in  rejecting  said  evidence.  Thereupon  the  administra- 
tor filed  his  petition  in  error  in  tfats  court,  seeking  to 
reverse  the  judgment  of  the  circuit  court,  and  asking 
that  the  common  pleas  be  a£Srmed. 

If.  H.  Williams  and  M.  K.  Gantz,  for  plaintiff  in 
error. 

Frank  Chance  and  Charles  Darlington,  for  defend- 
ant in  error. 

BURKET,  J.  (after  stating  the  facts).  The  facts  show- 
ing that  the  death  was  caused  by  wrongful  act,  neglect, 
or  default,  and  that  the  act,  neglect,  or  default  was 
such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  should  appear  in  the  peti- 
tion; and  it  is  not  necessary  to  aver  that,  if  death  had 
not  ensued,  the  deceased  would  have  been  entitled  to 
recover  damages  against  the  defendant  in  respect  to  his 
injuries  so  sustained;  but  such  averment  can  do  no 
h^m.  The  principal  questions  to  be  tried  are  whether 
death  was  caused  by  wrongful  act,  neglect,  or  default, 
and,  if  so,  if  such  act,  neglect,  or  default  was  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action,  and  recover  damages  in 
respect  thereof.  If  death  was  not  caused  by  wrongful 
act,  neglect,  or  default,  or^  being  so  caused,  the  act, 
neglect,  or  default  was  such  a«  would  not  have 
entitled  the  party  injured  to  recover  damages  if  living, 
the    action    by    the    administrator    must  fail.      That 
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death  was  caused  by  wrongful  act,  neglect,  or  default, 
and  that  the  act,  neglect,  or  default  was  such  as 
would  have  entitled  deceased  to  recover  damages  in 
respect  thereof,  are  conditions  upon  which  the  action 
provided  for  in  sections  6134  and  6135,  Rev.  St.,  are 
given;  and  the  facts  constituting'  these  conditions  most 
be  averred  in  the  petition,  and  established  on  the  trial 
by  competent  evidence.  If  facts  are  averred  in  the 
petition  which  would  entitle  the  deceased,  if  living,  to 
recover  damages  for  the  injuries  by  him  sustained,  and 
facts  are  averred  in  the  answer,  or  denials  therein 
made,  which,  if  true,  would  prevent  a  recovery  on  his 
part  if  living,  the  whole  evidence  taken  together  must 
be  of  sufficient  weight  to  establish  affirmatively  the 
facts  constituting  the  conditions  upon  which  the  statute 
gives  the  right  of  action,  the  burden  being  on  the  plain- 
tiff. Wolf  V.  Railroad  Co.,  55  Ohio  St.  517,  45  N.  E. 
708.  The  defendant  therefore  has  the  right  to  intro- 
duce any  evidence  which  tends  to  weaken  or  disprove 
the  facts  necessary  to  be  established  to  make  out  the 
plaintiff's  cause,  i.  e.  the  facts  constituting  the  con- 
ditions upon  which  the  action  is  given  by  the  statute. 
If  death  had  not  ensued,  the  deceased  could  not  recover 
damages  for  his  injuries,  if  it  should  be  established  on 
the  trial  that  his  injuries  were  caused  by  his  own  care- 
lessness or  negligence;  and  his  statements  after  the 
injury,  and  while  in  his  right  mind,  tending  to  show 
that  the  injury  was  caused  by  his  own  negligence  and 
carelessness,  would  be  good  evidence  against  him  in 
an  action  brought-  in  his  own  behalf  during  his  lifetime. 
Would  it  be  evidence  against  his  administrator  in  an 
action  under  the  statute  in  behalf  of  the  beneficiaries? 
It  is  contended  by  counsel  for  plaintiff  in  error  that 
there  is  no  privity  between  the  deceased  and  his  ad- 
ministrator and  beneficiaries,  and  that  the  action  by  the 
administrator  is  a  new  and  independent  action,  given 
by  the  statute,  not  connected  with,  nor  dependent  upon, 
the  right  of  action  of  the  deceased.  This  contention  is 
not  tenable.  The  statute  must  be  construed,  in  con- 
nection with  the  common  law  as  it  existed  at  and  before 
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its  passage.  While  at  common  law  the  party  injured 
by  the  negligence  of  another  had  a  right  of  action  against 
such  party  for  damages,  such  right  of  action  does  not 
survive,  but  abates  at  his  death.  The  effect  of  the 
statute  is  to  pick  up  this  abated  right  of  action  of  the 
deceased,  and  permit  it  to  be  prosecuted  by  the  ad- 
ministrator, for  the  benefit  of  the  next  of  kin.  It  is  not 
a  new  right  of  action  that  is  prosecuted  by  the  admin- 
istrator, but  it  is  the  same  right  of  action  which  the 
deceased  had  until  his  death.  Upon  the  death  of  the 
injured  party,  the  right  of  action,  by  the  force  of  the 
statute,  passes  by  succession  to  the  administrator  for 
the  benefit  of  the  next  of  kin.  This  succession  more 
clearly  appears  when  considered  with  reference  to  the 
defendant.  By  his  wrongful  act  he  caused  an  injury 
which  caused  a  pecuniary  loss  to  both  the  injured  party 
and  to  his  next  of  kin.  The  right  of  action  to  recover 
damages  in  respect  to  such  act  rests  in  the  injured 
party  alone  so  long  as  he  lives,  and  should  he  be  com- 
pensated in  his  lifetime  no  action  can  be  maintained  by 
his  administrator  or  next  of  kin  for  damages,  even 
though  it  should  be  clear  that  the  next  of  kin  sustained 
a  great  pecuniary  loss  by  reason  of  the  wrongful  act. 
In  such  cases  the  pecuniary  loss  sustained  by  the  next 
of  kin  is  deemed  compensated  by  the  increase  of  the 
estate  of  the  deceased.  Should  the  defendant  fail  to 
make  compensation  to  the  injured  party  during  his  life- 
time, the  liability  to  make  compensation  for  the  pecun- 
iary injury  resulting  from  the  wrongful  act,  instead  of 
abating  as  at  common  law,  is,  by  force  of  the  statute, 
kept  alive;  and  the  administrator  succeeds  to  the  right 
to  bring  an  action  upoo  such  liability  to  recover  dam- 
ages, id  the  nature  of  compensation,  for  the  pecuniary 
loss  sustained  by  the  next  of  kin  by  reason  of  such 
wrongful  act.  The  liability  of  the  defendant  to  the 
party  injured,  and  the  liability  over  to  the  adminis- 
trator for  the  benefitof  the  next  of  kin,  is  for  the  same 
wrongful  act,  and  is  the  same  liability;  and  such  lia- 
bility does  not  exist  in  favor  of  the  injured  party  and 
his  next  of  kin  at  the  same  time,  but  in  succession! 
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There  is  no  new  liability  created  by  the  statute  upon 
death  of  the  injured  party,  but  the  right  of  succession 
in  the  administrator  to  recover  upon  the  liability  al- 
ready existing-  is  created.  So  that,  when  viewed  from 
the  standpoint  of  either  the  administrator  or  of  the 
party  causing  the  injury  by  his  wrong^ful  act,  there  ta 
succession  in  the  right  of  recovery,  which  succession 
is  created  by  force  of  the  statute.  And,  where  there 
is  succession  in  rights,  there  is  privity  between  the 
parties.  It  therefore  follows  that  the  administrator 
and  the  beneficiaries  stand  in  privity  with  the  deceased, 
and  that  such  damages  as  may  be  recovered  by  the  ad- 
ministrator are  part  and  parcel  of  the  damages  which 
the  deceased  had  a  right  to  recover  during  his  lifetime. 
This  being  so,  the  administrator,  in  his  action  in  be- 
half of  the  beneficiaries,  is  bound  by  the  acts  and  words 
of  the  deceased.  Whatever  he  did  or  said  while  in  his 
right  mind  tending  to  show  that  the  injury  was  caused 
by  his  own  fault,  neglect,  or  carelessness  is  competent 
evidence  against  the  plaintiff,  and  tn  behalf  of  the 
defendant.  The  evidence  offered  by  the  railway  com- 
pany, and  rejected  by  the  court,  was  competent  and 
material,  and  its  rejection  was  prejudicial.  The  cir- 
cuit court  was  right  in  reversing  the  judgment  and 
remanding  the  cause  for  a  new  trial.  Judgment  af- 
firmed. 


NOTE. 

Death  by  Wrongful  Act — Admissions  of  Deceased  as  Evidence.— In 

an  action  for  the  loss  of  services  of  plaintiff's  minor  son,  whose 
death  was  alleged  to  have  been  caused  by  defendant's  neg-ligence, 
atatemeots  of  the  son  as  to  the  cause  of  the  accident,  and  that  he 
alone  was  in  fault,  were  held  not  to  be  admisHible  ag'atnst  the 
plaintiff  as  admissions,  as  the  right  of  action  is  personal  to  plain- 
tiff, and  deceased  could  not  bind  him  bj  admissious  against  his  in- 
terest; but  they  were  held  to  be  competent  as  part  of  the  r«  gesfir. 
Louisville,  etc.,  R.  Co.  v.  Berry,  2  lud.  App.  427. 
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Northern  Pacific  Ry.  Co. 

{Supreme  Court  of  Waskittgton,  June  w,  sSgS.) 

Injury  to  Stock  Within  City— Duty  to  Fence  Track."— The  section 
of  the  statute  decLaringr  the  fact  that  a  railroa.(l  track  is  not  fenced 
where  stock  is  killed  by  a  train  shall  be  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  company,  is  not  applicable  where  stock  is 
■    so  killed  within  an  incorporated  town. 

Questions  of  Fact-— Appeal. — The  questions  as  to  whether  defend- 
ant was  neg'ligent  in  not  sooner  discovering-  the  stock  upon  the 
track,  or  was  negligrent  after  auch  discovery,  being:  questions  of  fact, 
and  having-  been  submitted  to  and  determined  by  the  lower  court, 
will  not  be  considered  on  appeal. 

Appeal  by  plaintiff  from  Pierce  county  superior 
court.     A  fflrmed. 

Murry  t&  Scoit,  for  appellant. 

A.  G.  Avery  and  Crowley  &  Grosscup,  for  respon- 
dent. 

DuNBAK,  J.  This  action  was  broup^ht  by  appellant 
against  the  respondent,  a  railroad  corporation,  to  re- 
cover damag'es  for  carelessly  and  neglig^ently  killing 
two  cows  within  the  corporate  litnits  of 
the  town  of  Buckley.  The  jury  was  waived, 
and  the  case  was  submitted  to  the  trial  court  upon  an 
ag'reed  statement  of  facts.  The  court  rendered  judg- 
ment against  appellant  for  costs,  and  an  appeal  is  taken 
from  such  judgment  to  this  court.  The  agreed  state- 
ment of  facts  is  to  the  effect  that  the  respondent  is  a 
duly- organized  corporation  ;  that  the  town  of  Buckley 
is  a  duly-incorporated  town  ;  and  that  the  cows  came 
upon  the  track  of  the  defendant,  and  were  killed  by 
being  run  into  by  a  passenger  train  wthin  the  corpor- 
ate limits  of  the  town  of  Buckley,  at  a  place  about  500 
'See  note  at  end  of  case. 
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feet  distant  from  the  depot,  and  within  the  switch 
limits  thereof.  The  following'  are  the  verbatim  stipu- 
lations of  the  important  facts:  "That  within  said 
switch  limits  is  situated  a  depot  building  and  platform, 
with  the  main  track  passing*  in  front  thereof  in  a 
straight  line  for  a  distance  of  about  a  quarter  of  a 
mile  on  either  side  of  said  depot,  and  a  side  track  or 
switch  passing  in  front  of  said  depot  building  about 
ten  feet  beyond  the  main  track,  and  pirallel  therewith, 
for  a  distance  of  nearly  a  quarter  of  a  mile  on  either 
side  of  said  depot  building.  That  said  depot,  depot 
grounds,  and  tracks  are  so  laid  out  and  constructed  for 
the  convenient  transaction  of  the  business  of  said  de- 
fendant company  at  said  town,  and  are  regularly  used 
and  are  necessary  for  the  accommodation  of  the  public 
in  the  receiving  and  discharging  of  freight  and  pissen- 
gers  at  said  station,  and  were  the  usual  and  ordinary 
style  of  depot  and  station  grounds  used  by  said  railway 
company  along  its  line  of  road  for  such  purposes  at  simi- 
lar towns.  That  said  station  grounds  were  used  by  the 
public  constantly  in  passing  to  and  fro  over  and  across 
the  same,  and  the  main  public  street  of  said  town 
crosses  said  tracks  and  grounds  next  to  said  depot 
building.  That  it  would  be  difficult  for  said  company 
to  control  and  transact  its  business  if  it  were  to  fence 
its  track  at  said  place,  and  would  interfere  with  its 
operation  of  its  road  and  transaction  of  its  business, 
and  would  greatly  inconvenience  the  general  public  in 
traveling  and  doing  business  with  said  company,  and 
would  require  the  construction  of  cattle  guards,  which 
would  increase  the  peril  to  the  lives  of  the  employees 
of  said  company.  That  said  cows,  just  prior  to  the 
accident,  were  lying  down  on  the  left-hand  side  of  the 
miin  track,  about  ten  feet  from  it,  without  the  kaowl- 
Cilge  of  plaintiff.  That  when  the  engine  was  within 
about  150  feet  of  said  cows,  they  suddenly  got  upon  the 
miin  track,  and  ran  in  front  of  the  engine  for  a  dis- 
tance of  about  100  feet  before  they  were  struck  by  the 
engine,  and  that  said  cows  were  running  at  their  ut- 
most speed  until  so  struck.     That  the  engineer  of  said 
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train  was  occupyinp^  his  usual  place  on  the  rig^ht-hand 
side  of  the  eng^ine,  and  said  engineer  did  not  see  said 
cows  until  they  g-ot  upon  the  track.  That  said  track 
was  straight,  and  the  view  thereof  unobstructed, 
for  a  distance  of  2,000  feet  from  the  place  where  said 
cows  were  lying,  and  said  cows  were  in  plain  sight 
from  said  eng-ine  at  said  distatfce.  That  said  train  w^s 
running  at  the  rate  of  about  fifteen  miles  per  hour,  and 
said  engineer  made  no  attempt  to  slacken  the  speed 
thereof,  or  to  stop  said  train  ;  neither  did  he  blow 
the  whistle  nor  ring  the  bell,  considering,  in  the  ex- 
ercise of  his  best  judgment,  that  such  action  would 
have  been  of  no  avail.  That  said  rate  of  speed  was 
the  usual  rate  of  speed  at  which  passenger  trains  were 
accustomed  to  enter  and  pass  said  station.  That  at 
the  rate  of  speed  said  train  was  running  it  could  have 
been  safely  brought  to  a  standstill  within  a  distance  of 
600  feet.  That  there  was  nothing  on  either  side  of 
the  main  track  to  prevent  said  cows  from  getting  off 
the  track,  and  said  cows  could  have  remained  where 
they  were  with  perfect  safety,  and  without  being  in  a 
dangerous  position.  That  it  is  lawful  for  stock  of  all 
kinds  to  run  at  large  within  the  corporate  limits  of  the 
town  of  Buckley.  That  it  is  dangerous  for  a  train  to 
strike  an  animal  or  like  object  upon  the  track  when 
going  at  a  slow  rate  of  speed,  as  it  is  more  liable  to 
derail  and  wreck  the  train  than  when  going  at  a  greater 
rate  of  speed,  so  that  the  object  may  be  struck  with 
sudden  force  and  thrown  from  the  track.  That  said 
track  and  said  station  grounds  were  not  fenced,  so  as 
to  turn  cattle  away  from  the  same." 

Appellant  claims  that  negligence  may  be  predicated 
in  this  case  upon  one  or  more  of  the  following  grounds  : 
(1)  Failure  of  respondent  to  fence  the  track,  thereby 
imposing  AnOTo  facie  evidence  of  negligence  under  the 
statute  ;  (2)  failure  of  engineer  to  observe  cattle  at 
a  sufficient  distance  to  have  stopped  the  train  or  sounded 
an  alarm  ;  (3)  failure  of  engineer,  after  cattle  jumped 
upon  the  track,  to  blow  the  whistle  or  ring  the  bell,  or 
endeavor  to  stop  the  train  ;  (4)  negligence  in  rate  of 
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speed  at  which  train  was  ruauing'.  Section  1,  ch.  128, 
Sess.  Laws  Wash,  1893,  reads  as  follows:  "That  in 
all  actions  against  persons  or  corporations  owniag:  or 
operatingf  steam  railways  in  the  state  of  Washington, 
for  injuries  to  stock  of  any  kind,  except  hogs,  by  col- 
lision with  moving  trains,  it  shall  be  prima  facie  evi- 
dence of  neglig-ence  on  the  part  of  the  defendant  to 
show  that  the  railroad  track  was  not  fenced  so  as  to 
turn  said  stock  from  the  track,"  It  is  contended  by 
the  appellant  that  incorporated  towns  are  not  excepted 
from  the  provisions  of  this  act  in  relation  to  fenctnjf. 
and  several  cases  are  cited  to  sustain  the  contention. 
An  examination  of  them,  however,  convinces  us  that 
they  are  not  in  point,  but  that  they  were  adjudications 
in  states  where  there  was  an  express  statute  demandiog 
the  fencing  by  railroad  companies  of  their  tracks,  and 
it  will  be  observed  that  there  are  no  special  provisions 
in  our  statute.  The  first  case  cited,  viz.  Railroad  Co. 
V.  Shaft  (Kan,),  6  Pac.  908,  was  construing  an  express 
provision  of  the  statute  requiring  it  to  inclose  its  roads 
with  a  good  and  lawful  fence,  and  it  was  held  that, 
except  where  some  paramount  interest  of  the  public 
intervenes,  or  some  paramount  interest  or  duty  to  the 
public  rests  upon  the  railroad  company,  an  exception 
would  not  obtain,  and  that  no  private  interest  or  con- 
venience or  inconvenience  on  the  part  of  the  railroad 
company  would  alone  be  sufficient  to  absolve  it  from 
fencing  its  road  where  the  statute  in  express  terms 
required  that  the  road  should  be  fenced.  The  cases 
generally  are  collated  and  discussed  in  this  opinion,  and 
in  all  of  them  there  are  implied  exceptions,  and  a  great 

many  cases  are  cited  holding  that,  as  a  rule, 
Ir'ilK! "i*- ^  the  company  is  not  obliged  to  construct 
trui.*'""       fences    within   the   limits  of    incorporated 

cities  or  towns ;  and  the  cases  holding  to 
this  rule,  especially  under  statutes  like  ours,  are  so 
numerous  and  so  overwhelming,  and  so  almost  univer- 
sally establish  the  rule,  that  citations  are  unnecessary. 
So  that  in  this  case  the  statute  does  not  even  impose 
upon  the   respondent  the   burden   of  proof  to  show  a 
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lack  of  neffligence  on  their  part,  but  leaves  the  case  to 
be  decided  upon  the  general  principles  of  law  applica- 
ble to  such  cases  in  the  absence  of  rules  of  evideoce 
established  by  statute. 

The  questions  whether,  under  the  circumstances  as 
shown  by  the  stipulated  facts,  the  engineer  was  g'uilty 
of  oeglig-ence  in  not  discovering  the  cattle  before  he 
did,  or  whether  he  was  guilty  of  negligence 
in  his  conduct  of  the  train  after  the  discov-  I'l'J^"'*''^ 
ery  of  the  cattle,  are  questions  of  fact  which 
were  submitted  to  the  lower  court ;  and.  the  court 
having  found  that  no  negligence  had  been  committed 
by  the  engineer,  in  respect  to  the  questions  mentioned, 
this  court,  under  the  general  rule  which  it  has  so  often 
announced  in  cases  of  this  kind,  will  not  disturb  its 
findings.  There  being  nothing  in  the  statement  of 
facts  which,  as  a  question  of  law,  could  be  determined 
to  be  negligence  on  the  part  of  the  respondent,  the 
judgment  will  be  afSrmed. 

Scott,  C.  J.,  and  Reavis  and  Gordon,  JJ.,  concur. 


NOTE. 

No  Duty  to  Fence  Track  Within  City  Limits.— It  is  often  eipressl; 
provided  bj  statute  that  a  railroad  company  need  not  fence  its  road 
within  the  limits  of  iocorporated  totrna.  In  some  states  the  same 
conclusion  is  reached  ae  an  implied  exception  to  the  general 
terms  of  the  statute.  Davis  v.  Burling-ton,  etc.,  R.  Co.,  26 
Iowa.  549;  Rogers  v.  Chicago),  etc.,  R.  Co.,  26  Iowa,  55S;  Mejer  v. 
North  Missouri  R.  Co.,  35  Mo,  352;  Iba  v.  Hannibal  &.  St.  Jo.  R. 
Co.,  45  Mo.  470;  EUU  v.  Pacific  S.  Co.,  48  Mo.  231;  Edwards  v.  Han- 
nibal, etc..  R.  Co.,  66  Mo.  571;  Cousins  v.  Hannibal,  etc.,  R,  Co., 
66  Mo.  572;  Elliott  v.  Hannibal. etc..  R.  Co.,  66  Mo.  6S3;  Illinois,  etc., 
R.  Co.  V.  Williams,  27  111.  49;  Ohio,  etc..  R,  Co.  v.  Irwin,  27  III.  178; 
Cbicagro,  etc.,  R.  Co.  v.  Rice,  71  111.  567;  Toledo,  etc.,  R.  Co.  v.  Spang- 
ler,  71  111.  S68;  .Indiana.  B.  &  W.  R.  Co.  v.  Leak,  89  Ind.  596,  13 
Am.  A  Eng.  R.  Cas.  S20;  Wymore  v.  Hannibal,  etc.,  R.  Co.,  79 
Mo.  247,  13  Am.  &  Eng.  R.  Cas.  (Mo.),  524;  Lloyd  v.  Pac.  R. 
Co.,  49  Mo.  199.  Compare  Greeley  v.  St  Paul,  etc.,  R.  Co.,  33  Mian. 
136,  19  Am.  &  Zng.  R.  Cas.  559. 

See  Evans  n.  Sherman,  etc.,  Ry.  Co.  (Tei.  Civ.  App.),  5  Am.  & 
Eng.  R,  Cas.,  ».  S.,  184,  and  no/e,  p.  187. 
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Chicago  G.  W.  Ry.  Co. 

{Supreme  Court  of  Minnesola,  April  sx,  iSgS.) 

Killing  Cow  in   Street— Contributory    Negligence.— It  appeared 

from  the  evidence  that  plaintifi'scow  was  killed  by  defendant's  train 
while  being'  driven  across  the  track  at  an  intersecting  street;  Ibat 
the  track  was  not  fenced;  that  there  were  no  cattle  guards  QOi 
8ig:n boards,  and  that  the  train  was  running  rapidly,  and  wasfiftetn 
minutes  behind  time.  Meld,  that  such  evidence  did  not  establiib 
contributory  neg-ligence  on  the  part  of  plaintiff. 

Same— Fencing  Track— Cattle  Guards.* — In  Minnesota  railroads 
are  required  to  fence  their  roads  and  to  build  cattle  gnards  at 
wagon  crossings,  and  this  rule  applies  as  well  within  the  limit*  of 
incorporated  cities  and  villages  as  to  the  country. 
,  Same— Obstructed  View^Signals.— Where  the  view  of  approach- 
ing trains  from  a  crossing  is  materially  obstructed,  a  railroad  com- 
pany must  take  special  care  to  give  timely  warnings  of  its  approacb- 
ing  trains,  whether  signals  are  required  by  statute  or  not. 

Appeal  by  defeadant  from  municipal  court  of  St. 
Paul.     Afflrmed. 

Dan   W.  Lavjler  and  John  M,  Blakeley,  for  appel- 
lant. 
Johft  V.  I.  Dodd,  for  respondent. 

Buck,  J.     PiaintiflE's  cow  was  killed  by  defendant's 
railroad  train  at  or  near  where  its  track  crosses  Annap- 
olis street,   in  the  city  of  St.  Paul.     The  train  was  15 
minutes  behind  its  usual  and  regular  time, 
and   running   rapidly,    when  the    accident 
occurred.     The  track  was  not  fenced,  and  there  were 
no  cattle  guards  at  the  crossing,  so  far  as  appears  from 
the  evidence.     The  defendant  did  not  ring  any  bell, 
blow  any  whistle,  or  give  any  signal  of  danger,  when 
approaching  or  crossing  said  street.     There  were  no 
signs  of   warning  or   signal  boards  at  this  crossing. 
•See  Ryan  v.  Northern  Pac.  Ry.  Co.,  ante,  and  note. 
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The  issue  Involved  the  question  of  ownership  of  the 
cow,  the  neglig^ence  of  the  defendant,  and  the  contribu- 
tory  neglig^ence  of  the  plaintiff.      The    evidence   of 
plaintiff's  ownership  of  the  cow  was  rather  raeaper, 
and  dot  very  satisfactory,  but  not  so  entirely  insufficient 
as  to  justify  a  reversal  of  the  finding  of  the  jury  upon 
this  point.     We  find  no  warrant  for  the  de- 
fendant's contention  that  the  plaintiff  was  S"!^'?"./?. 
guilty  of  contributory  negligence.  The  cow  ury  lafiiriHt. 
was  on  a  public  highway,  being  taken  by 
plaintiff's  son  to  the  pasture  on  the  opposite  side  of  the 
street  from   where  she   resided.     She  supposed   the 
train  had  already  passed,  as  it  was  about  a  quarter  of 
an  hour  later  than  its  usual  time  of  passing  over  this 
crossing.     Railroads    are    required,   under 
Gen.  St.  1894,  §  2692,  to  fence  their  roads     J^iTSu'    - 
and  to  bi,tild  cattle  guards  at  wagon  cross-     amti. 
ings,  and  this  rule  applies  as  well  within 
the  limits  of  incorporated  cities  and  villages  as  to  the 
country.     Greeley  v.  Railway  Co.,  33  Minn.  136,  22 
N.  W.  179.     There  is  an  exception  where  public  nec- 
essity  or   convenience    requires  it,  such  as  station  or 
depot  grounds  ;  and  the  burden  of  showing  that  it  is 
not  bound  to  fence  or  build  cattle  guards  in  cases  of 
this  kind  rests  upon   the  railway   company.     Cox    v. 
Railway  Co.,  41  Minn.  101,  42  N.  W.  924.     But  we 
are  of  the  opinion  that  the  evidence  justified 
the  jury  in  finding  defendant  did  not  exer-  iiS!riJ£jf** 
cise  such  care  as  was  commensurate  with 
the  hazards  which  might  reasonably  be  anticipated  at 
such  a  crossing.     While  Annapolis  street  had  not  been 
graded  so  as  to  admit  of  a  convenient  passage  of  vehi- 
cles, it  was  opened  and  used  by  the  public  more  or 
less  for  other  purposes.      There  was  evidence  from 
which  the  jury  might  have  properly  found  that   the 
view  of  an  approaching  train  from  the  crossing  was  to 
a  considerable  extent  obstructed,  and  in  such  case  a 
railroad  company  must  take  special  care  to  give  timely 
warning  of  its  approaching  train,  and  it  is  negligence 
for  it  not  to  do  so,    whether  signals  are  required   by 
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statute  or  not.  4  Am.  &  Eng.  Enc.  Law,  p.  918.  subd. 
15.  While  there  may  have  been  no  statutory  duty  (Gen. 
St.  1894,  §  6637)  to  ring  a  bell  or  blow  a  whistle,  it 
does  not  necessarily  follow  that  the  failure,  to  do  so 
was  not  negligent.  Czech  v.  Railway  Co.,  (Minn.) 70 
N.  W.  791.  That  no  signal  was  given  was  one  of  the 
facts  characterizing  the  accident,  and  it  was  one  of  the 
circumstances  which,  in  connection  with  others,  the 
jury  had  a  right  to  take  into  account  in  determining 
whether  the  defendant  was  negligent.  There  was  no 
error  in  admitting  evidence  of  the  facts.  Order 
affirmed. 


Atchison,  T.  &  S.  F.  R.  Co. 


Hats. 

{Court 0/  Appeals  of  Kansas,S.  Dept.,  C.  D.,Sept.  ii,  /89S.) 

Witnesses — Use  of  Memorandum  to  Refresh  Memory. — Aaj  writ- 
ing- used  bj  a  witness  to  refresh  his  memory  mnst  be  produced  and 
showu  to  the  adverse  party,  if  he  requires  it,  who  ma  j  cross-examine 

the  witness  thereon. 

Fires  Set  by  Engines— Combustibles  on  Right  of  Way— Jury.— 
Where  the  jury  find  that  the  railroad  company  is  only  neg-lig-ent  ia 
allowing  the  accumulation  of  combustible  material  upon  its  right  of 
way,  the  said  company  is  not  prejudiced  by  the  refusal  of  the  court 
to  compel  the   jury  to  answer  special  questions  relating-  to  other 

Sam  e^  Negligence^  Pre  cedents.  ^Distinctions  are  to  be  made  be- 
tween the  decisions  of  the  supreme  court  upon  the  questions  of 
neg-ligence  arising  prior  to  the  passage  of  the  law  of  1885  upon  that 
subject, and  the  acts  of  negligence  arising  subsequent  to  its  passage. 

Same— Damages.* — The  plaintiff's  recovery  for  damages  to  real 
estate  by  tire  caused  in  the  operation  of  a  railroad  is  limited  to  the 
KCtual  diminution  in  the  value  of  the  realty;  but.  while  this  may  be 
shown  either  on  crosB-ejiamination  of  the  plaintiff's  witness  or  as  a 
matter  of  defense,  it  does  not  prevent  proof  by  the  plaintiff  of  the 
value  of  the  thing  destroyed  as  a  part  of  the  realty. 

No  objection  will  t>e  considered,  unless  the  grounds  thereof  ire 

(Syllabus  by  the  Court.) 

•As  to  Damages  for  Fires  Set  by  Engines,  see  Atchison,  T.  ft  S. 
F.  R.  Co.  v.  Emmerson  (Kan.),  8  Am.  &  Bng.  R.  Cas.,  N.  S.,  663.aiid 
ftoU,  p.  665;  Missouri,  etc..  Ry,  Co.  v.  Lycan  (Kan.),  6  Am,  St  Eog. 
R.  Cas.,  N.  S.,  781,  abs.,  47  Pac.  Kep.  526. 
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Error  by  defendant  from  Cowley  county  district 
court.     Affirmed. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for  plaintiff 
in  error. 

Pollock  &  Lafferty,  for  defendant  in  error. 

Dennison,  p.  J.  This  actioa  was  commenced  in  the 
district  court  of  Cowley  county,  Kan,,  by  the  defend- 
ant in  error  to  recover  from  the  plaintiff  in  error  the 
damag'es  sustained  by  him  in  the  burning  of  cmiBuw 

fruit  trees  and  a  hedge  which  were  growing- 
upon  his  farm,  near  Winfield.  The  petition  alleges 
that  the  fire  which  caused  the  damage  was  caused  by 
the  plaintiff  in  error,  in  the  negligent  operation  of  its 
railroad.  Verdict  and  judgment  for  plaintiff  below  in 
the  sum  of  $891.50  as  damages,  and  S150  attorney's  fees, 
and  the  railroad  company  brings  the  case  here  for 
review. 

Council  for  plaintiff  in  error  contend  that  the  court 
erred  (1)  in  permitting  the  introduction  of  certain  testi- 
mony; (2)  in  the  giving  of  certain  instructions;  (3)  in  re- 
fusing to  give  certain  instructions;  (4)  in  discharging 
the  jury  without  requiring  them  to  answer  certain 
questions;  (5)  in  refusing  to  render  judgment  for  plain- 
tiff in  error  upon  the  special  findings  of  the  jury;  (6)  in 
overruling  the  motion  of  the  plaintiff  in  error  for  a  new 
trial. 

The  testimony  complained  of  was  in  permitting  the 
cross-examination  of  the  witness  Hawkins  as  to  the  con- 
tents of  a  report  from  which  he  refreshed  his  memory 
during  his  examination  in  chief.     In  Steph. 
Dig.  Ev.  art.  137,  it  is  said:    "Any  writing  Elr™rBM" 
referred  to  under  article  136  [to  refresh  mem-  itrMtitVirr. 
ory  of  witness]  must  be  produced  and  shown 
to  the  adverse  party,  if  he  requires  it;  and  such  party 
may,  if  be  pleases,  cross-examine  the  witness  there- 
upon."    See  7  Am.  &  Eng.  Enc.  Law,  111. 

We  have  carefully  examined  the  instructions  given 
by  the  court,  as  well  as  those  refused,  and  have  fol- 
lowed closely  the  argument  of    council  thereon,  and 
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conclude  that  the  court  fairly  and  fully  instructed  the 
jury  upon  the  law  as  applicable  to  the  pleadings  and  the 
evidence. 

The  special  questions  to  which  the  jury  made  the 
answer,  "Don't  know,"  all  relate  to  the  competency 
and  skill  of  the  engineer,  and  the  condition 
(liH-^ftiakaitJ-  of  tb^  engine  and  its  appliances  to  pre- 
{jJJ^JJj""  veut  the  escape  of  fire.  We  think  the  jury 
could  have  answered  these  questions  under 
the  evidence,  and  should  have  been  required  to  do 
BO.  However,  the  jury  found  that  the  negligence  of 
the  company  consisted  of  "allowing*  accumulation  of 
grass  and  combustible  material  on  its  right  of  way." 
We  cannot,  therefore,  say  that  the  plaintiff  in  error  was 
prejudiced  by  the  refusal  of  the  court  to  require  an- 
swers to  the  questions. 

Counsel  for  plaintiff  in  error  contend  that,  as  the 
jury  found  that  the  company  was  only  negligent  in 
allowing  the  accumulation  of  grass  and  other  combusti- 
ble material  upon  its  right  of  way,  the  com- 
^lirJSiIr"*  P^ny  '*  °ft  guilty  of  such  negligence  as 
would  make  it  liable,  and  cites  Railroad  Co. 
V.  Butts,  7  Kan.  308,  and  Railroad  Co.  v.  Riggs,  31 
Kan.  622.  3  Pac.  305.  These  decisions  were  made 
prior  to  the  passage  of  the  law  of  1885,  which  provides 
that  it  shall  only  be  necessary  for  the  plaintiff  to  show 
that  the  '  'fire  complained  of  was  caused  by  the  opera- 
tion of  said  railroad,  and  the  amount  of  his  damages," 
to  make  a.  prima  facie  case  of  negligence  against  the 
railroad  company,  and  hence  are  not  applicable  in 
this  case. 

Counsel  for  plaintiff  in  error  also  contend  that  the  mo- 
tion for  a  new  trial  should  be  sustained  for  the  reason 
that  the  plaintiff  below  tried  the  case  upon  the  wrong 
theory  as  to  the  measure  of  damages.  Hays 
"**"'  owned  the  land,  and  the  trees  were  perma- 
nent improvements.  The  damages  were  found  by 
evidence  as  to  the  number  of  trees  destroyed  and 
the  value  of  each  tree,  and  the  rods  of  hedge  de- 
stroyed, and  its  value,  instead  of  the  value  of  the 
land  before  and  after  the  fire.     It  was  held  by  the  su- 
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preme  court  in  Railway  Co.  x".  Lycan  (Kan.  Sup.)  47 
Pac.  526,  that  the  plaintiff's  recovery  would  be  limited 
to  the  actual  diminution  in  the  value  of  the  realty,  but 
that  while  this  may  be  shown  either  on  cross-examina- 
tion of  the  plaintiff's  witnesses,  or  as  a  matter  of  de- 
fense, it  does  not  prevent  proof  by  the  plaintiff  of  the 
value  of  the  thing  destroyed  as  a  part  of  the  realty. 
The  plaintiff  in  error  in  this  case  made  no  attempt  to 
show  the  diminished  value  of  the  realty  in  any  way,  and 
made  no  proper  objection  to  the  introduction  of  evi- 
dence as  to  the  value  of  the  trees  and  hedg-e.  The  only 
objection  made  was,  "Defendant  objects  to  the  ques- 
tion, and  to  the  competency  of  the  witness  to  answer 
the  question."  No  objection  will  be  considered,  unless 
the  grounds  thereof  are  stated.  The  only  objection  is 
therefore  as  to  the  competency  of  the  witness  to  answer 
the  question.  The  judgment  of  the  district  court  is 
affirmed.     All  the  judges  concurring. 


Louisville  &  N.  R.  Co. 


{Supreme  Court  of  Alabama,  May  i,  iSgj.) 

Collision—Killing  Engineer  of  Other  Train— Pleading  Willful  Nrg- 
llgence. — ^A  count  in  a  complaint  which  alleges  that  a  collision  at 
plaintlfF'B  crossing  was  the  result  of  the  wanton  and  willful  failure 
of  defendaot's  eug'iDeer  to  g'ive  the  atatutorj  signals,  but  fails  to 
alleg-e  that  the  purpose  of  such  failure  was  to  cause  such  collision 
and  fails  to  alleg-e  that  defendant's  eng-ineer  was  chargeable  with 
jiotice  that  the  collision  would  result  from  such  failure,  does  not  al' 
lefre. willful  injurr. 

Definition  of  "Heckle«»".* — The  term  "reckless"  when  applied  to 
negligence  has  no  legal  significance  which  imports  other  than  sim- 
ple negligence  or  a  want  of  due  care. 

Pleading  Simple  Negligence. — A  count  which  charges  that  defend- 
ant's engineer  negligently  permitted  and  suffered  his  locomotlTe  to 
collide  with  plaintiff's  train  is  good  as  a  count  for  simple  negligenci , 

'See  notes  at  end  of  case. 
II  (H  S)  A  &  E  E  CaB-42 
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Pleading  Willful  Negligence. — A  count  which  alleg'es  that  an  !□- 
jury-  was  caused  bj  willfully  ruaaiagra  train  at  a  hig-h  rate  of  speed, 
but  fails  to  allege  that  the  purpose  of  such  conduct  was  to  iuflict 
the  injury,  and  fails  to  allege  that  the  persou  bo  doing  was  charge- 
able with  notice  that  the  injury  would  result  from  such  conduct,  is 
bad  as  a  count  for  willful  injury. 

Same.— But  a  count  which  alleg-ea  that  defendant's  engineer  will- 
fully caused  defeadaat's  train  to  collide  with  plaiatifTs  train  alleges 
a  willful  injury. 

Electric  Railway  "A  Railroad."*^ An  electric  railway  is  a  railroad 
within  the  meaning  to  the  law  of  Alabama  which  declares  that 
trains  must  be  stopped  within  100  feet  of  the  iuteraection  of  two 
railroad  tracks  until  those  in  charge  see  that  the  way  is  clear,  and 
that  the  train  on  therailroadhavingtheolder  right  of  way  U  entitled 
to  cross  first. 

Appeal  by  defendant  from  Aaniston  city  court. 
Reversed  in  fart. 

The  cotnplaiat  contained  10  counts.  The  first  count 
of  the  complaint  was  as  follows  ;  "The  plaintiff  claims 
of  the  defendant  the  sum  of  twenty-five  thousand  dol- 
UHiutM  lars.for  that  heretofore, to  wit,on  the  4th  day 

of  July,  1896,  the  defendant  was  a  railroad 
company,  and  a  common  carrier,  operatingf  a  rail- 
road which  pisses  throug-h  the  city  of  Anniston, 
and,  in  pissing  through  the  said  city,  it  ran  over 
and  across  Eleventh  street,  a  public  street  in  said 
city  ;  that  running'  along  Eleventh  street  is  an  electric 
car  line  called  the  'Oxford  Lake  Line,'  which  runs 
from  Anniston  to  Oxford  Lake,  a  point  four  miles  dis- 
tant from  Anniston,  within  Calhoun  county,  and  be- 
yond the  corporate  limits  of  any  town,  city,  or  villa^fe; 
that  the  said  Oxford  Lake  Line  is  engaged  in  the 
business  of  transporting  freight  and  passengers  be- 
tween Anniston.  Oxford,  and  intermediate  points;  that 
on  the  night  of  the  said  July  4th  the  defendant  com- 
pany was  running  and  moving  a  passenger  train 
drawn  by  a  steam  locomotive  over  its  said  line,  and 
passing  through  said  city,  and  along  and  across  tbe 
said  Eleventh  street,  and  across  the  track  of  the  said 
Lake  Line;  that  Anniston  is  a  regular  station  or  stop- 
ping place  on  the  line  of  the  defendant's  said  railroad; 
that  the  crossing  of  the  defendant's  said  line  with  that 
of  the  Oxford  Lake  Line,  on  Eleventh  street,  is  more 


.y  Google 


Am  &  S,ng  NEGLIGENCE — PLEADING  659 

RCas 

Louisville  A  N.  R.  Co.  v.  Anchors 

tbaa  a  half  a  mile  in  every  direction,  and  is  within  a 
quarter  of  a  mile  of  the  regfular  station  or  stopping 
place  on  the  line  of  the  defendant's  railroad;  that  the 
ordinances  of  the  city  of  Anniston  provide  that  no  per- 
son shall  run  or  cause  to  be  run  any  car,  eng^ine,  or 
railroad  train  within  the  corporate  limits  of  the  city  of 
Anniston  faster  than  six  miles  per  hour,  or  run  any 
railroad  train,  car,  or  engine  over  any  street  crossing' 
within  the  corporate  Umite  of  said  city  without  contin- 
ually ringing  a  bell  over  and  between  said  crossing. 
And  plaintiff  avers:  That  the  said  defendant,  in  run- 
ning its  said  passenger  train  at  the  time  and  place  as 
aforesaid,  ran  into  and  collided  with  a  passenger  car  of 
said  Lake  Line  at  the  place  where  its  railroad  crosses 
the  railroad  of  defendant,  knocked  the  passenger  car 
of  said.Lake  Line  off  the  track,  and  struck  and  killed 
plaintiff's  intestate,  who  was  the  conductor  on  the  said 
car  of  the  Oxford  Lake  Line,  while  the  said  car  was  run- 
ning along  the  track  of  the  said  Oxford  Lake  Line's 
railroad.  That  the  death  of  plaintiff's  intestate  was 
caused  by  the  negligence  of  defendant  in  this  :  That 
(1)  Robert  Wallace,  defendant's  engineer  on  said  pass- 
enger train,  failed  to  blow  the  whistle  or  ring  the  bell 
at  least  one-quarter  of  a  mile  before  reaching  said 
crossing  with  Eleventh  street,  and  in  failing  to  con- 
tinue to  blow  the  whistle  or  ring  his  bell  at  short 
intervals  until  said  train  had  passed  said  crossing.  (2) 
Said  Wallace  failed  to  ring  his  bell  or  blow  his  whistle 
at  least  one-quarter  of  a  mile  from  the  regular  station 
or  stopping  place  of  said  defendant's  trains  at  Anniston, 
and  in  failing  to  continue  said  ringing  or  blowing  at 
short  intervals  until  such  station  or  stopping  place 
was  reached.  (3)  Said  Wallace  failed  to  ring  bis 
bell  at  short  intervals  while  moving  within  the 
corporate  limits  of  the  city  of  Anniston.  (4)  Said 
Wallace  and  one  Hiram  Me^s,  who  was  defen- 
dant's conductor  on  said  passenger  train,  ran  or 
caused  to  be  run  the  said  train  of  defendant  in  the 
corporate  limits  of  the  city  of  Anniston  at  a  gfeater 
rate  of  speed  than  six  miles  per  hour,  and  without  con- 
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tinually  riag'tng'  the  bell  within  the  said  corporate 
limits  of  Anniston;  and  while  runninff  over  and  between 
the  crossing;  of  said  Eleventh  street  with  defendant's 
railroad,  by  reason  of  all  which  neg^lig^ence  on  the  part 
■  of  the  defendant,  plaintiff  wasdamag^ed  in  the  said  sum 
of  twenty-five  thousand  dollars."  The  third,  fourth, 
fifth,  seventh,  eig'hth,  and  ninth  counts  of  the  com- 
plaint charge  the  defendant  with  simple  neg'lig-ence, 
while  the  second,  sixth,  and  tenth  counts  sought  to  al- 
lege that  the  injury  was  willfully  inflicted  or  resulted 
from  such  wanton  negligence  as  to  be  the  equivalent  of 
a  willful  wrong.  The  allegations  of  the  second  and  tenth 
counts  are  sufficiently  stated  in  the  opinion.  The  sixth 
count  was  as  follows  :  "Plaintiff  claims  of  the  defend- 
ant the  other  and  further  sum  of  twenty-five  thousand 
dollars  as  damages,  for  that  heretofore,  to  wit»  on  the 
fo'urth  day  of  July,  1896,  defendant  was  running  and 
moving  a  passenger  car  over  a  line  of  railroad  that  it 
was  operating  in  and  beyond  the  corporate  limits  of  the 
city  of  Anniston,  an  incorporated  town  or  city  ;  that, 
while  the  said  passenger  car  was  moving  within  said 
corporate  limits,  it  ran  into  and  against  a  passenger 
car  of  the  Oxford  Lake  Line;  that  plaintiff's  intestate 
was  the  conductor  on  said  last-named  passenger  car; 
that  the  ordinances  of  the  city  of  Anniston  prohibit  any 
person  from  running  or  causing  any  railroad  train,  car. 
or  engine  [to  run]  at  a  faster  speed  than  six  miles  an 
hour;  that  defendant's  agents  and  servants  Hiram 
Meigs  and  Robert  Wallace,  conductor  and  engineer  on 
said  defendant's  train,  were  willfully  or  wantonly  run- 
ning defendant's  said  train  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  and,  by  reason  of  such  speed, 
they  willfully  or  wantonly  ran  into  and  against  the  car 
on  which  plaintiff's  intestate  was  the  conductor,kaocked 
the  said  car  off  its  track,  and  struck  and  killed  plain- 
tiff's intestate,  plaintiff's  intestate's  death  being  caused 
by  the  said  willfulness  or  wantonness  in  running  said 
train  of  defendant's  at  such  a  high  rate  of  speed,  to  the 
damage  of  the  plaintiff  in  the  sum  of  twenty-five  thous- 
and dollars."     To  the  first,  third,  fourth,  fifth,  seventh, 
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eighth,  and  ninth  counts  of  the  complaint  the  defendant 
separately  demurred,  upon  the  grounds  (1)  that  they  , 
stated  no  cause  of  action;  (2)  that  it  does  not  appear 
from  said  counts  that  the  alleged  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injury  to . 
plaintiff's  intestate;  (3)  that  it  does  not  appear  from  the 
facts  that  the  defendant  was  guilty  of  negligence.  To 
the  second,  sixth,  and  tenth  counts  of  the  complaint  the 
defendant  demurred,  upon  the  grounds  (1)  that  they 
state  no  cause  of  action:  (2)  that  no  suSicient  facts  are 
stated  to  show  that  the  plaintiff's  intestate  was  injured 
by  reason  of  the  wanton,  careless,  or  willful  negligence 
of  the  defendant  or  its  agents;  (3)  that  the  facts  stated 
do  not  show  that  the  defendant  or  its  agents  willfully 
or  wantonly  or  negligently  caused  the  defendant's  loco- 
motive to  strike  the  deceased  or  cause  the  injuries. 
These  demurrers  were  overruled  by  the  court,and  from 
the  judgment  overruling  these  demurrers  the  defendant 
appeals,  and  assigns  as  error  the  rendition  of  such 
judgment. 
_/o/in  B.  Knox,  for  appellant. 
Corthel  &  Agee,  for  appellee. 

Coleman,  J.  The  defendant  in  error,  as  admin- 
istratrix, sued  to  recover  damages  for  an  unlawful  in- 
jury to  J.  F.  Anchors,  which  resulted  in  his  death. 
Bach  of  the  10  counts  of  the  complaint  were  demurred 
to  by  the  defendant,  and  there  were  several  grounds  of 
each  of  the  demurrers.  The  demurrer  to  the  second, 
sixth,  and  tenth  counts  raises  the  question  as  to  whether 
these  counts  charge  that  the  injury  was  willfully  in- 
flicted, or  resulted  from  such  wanton  negligence  as  to 
be  the  equivalent  of  a  willful  wrong.  The  court  over- 
ruled the  demurrer,  which  challenged  the  suflSciency 
of  these  counts  in  this  respect.  We  are  of  opinion  the 
pleader  and  the  trial  court  misapprehended 
nature  of  a  willful  injury  or  wanton  negli-  Sfrflm'tflllli'S 
gence,  as  defined  by  this  court.  In  the  case  IsIjLtIIS'JS. 
of  Railway  Co.  v.  Lee.  92  Ala.  262,  9  South.  ■"'""'•"""* 
230,  it  was   said:   "Wiljful  and  intentional  wrong,  a 
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willingness  to  inflict  injury,  cannot  be  imputed  to 
one  who  is  without  consciousness,  from  whatever  cause, 
that  his  conduct  will  inevitably  or  probably  lead  to 
wrong  and  injury,"  In  the  case  of  Electric  Co.  v.  Bow- 
ers, 110  Ala.  328,  20  South.  345,  we  said:  "To  con- 
stitute willful  injury,  there  must  be  design,  purpose, 
intent  to  do  wrong  and  inflict  the  injury."  "In  wanton 
negligence,  the  party  doing  the  act  or  failing  to  act 
is  conscious  of  his  conduct,  and,  without  having  the 
intent  to  injure,  is  conscious,  from  his  knowledge  of 
existing  circumstances  and  conditions,  that  his  conduct 
wiU'naturally  or  probably  result  in  injury."  Railroad 
Co.  V.  "Webb,  97  Ala.  308,  12  South.  374;  Stringer  v. 
Railroad  Co.,  99  Ala.  397,  13  South.  75;  Railroad  Co. 
V.  Vance,  93  Ala.  149,  9  South.  574;  Railroad  Co.  v. 
Richards,  100  Ala.  365,  13  South.  944.  Apply  these 
principles  to  the  tenth  count  of  the  complaint:  Itavers 
that  "defendant's  engineer  Robert  "Wallace,  who  had 
control  of  the  running  of  the  locomotive  that  propelled 
said  train,  wantonly  or  willfully  failed  to  blow  the 
whistle  or  ring  the  bell  at  least  one-fourth  of  a  mile 
before  reaching  the  regular  station  or  stopping  place 
at  Anniston,  and  said  engineer  wantonly  or  willfully 
failed  to  continue  to  ring  the  bell  or  blow  the  whistle 
at  short  intervalsuntil  he  had  reached  the  said  stopping 
place,  and,  because  of  such  willfulness  or  wantonness, 
the  said  passenger  train  of  the  defendant  ran  into  and 
against  a  passenger  car  of  the  Oxford  Lake  Line,  at 
ite  crossing,"  etc.  (Italics  ours.)  Everything  averred 
in  this  count  might  be  true,  and  yet  not  show  that  the 
purpose  of  the  defendant  in  failing-  to  ring  the  bell  or 
blow  the  whistle  was  to  run  into  and  against  the  passen- 
ger car  of  the  Oxford  Lake  Line.  As  a  count  for  will- 
ful injury  it  is  defective.  Nor  does  the  count  aver  a 
state  of  facts  from  which  a  knowledge  could  be  imputed 
to  defendant  that  the  natural  and  probable  consequences 
of  his  conduct  would  result  in  a  collision.  If  the  count 
had  averred  that  defendant  willfully  failed  or  refused 
to  blow  the  whistle  or  ring  tho  bell  with  the  intent 
to  commit  the  injury,  or  willfully  refused  to  ring  the 
bell,  having  a  knowledge    that  probably  the  Oxford 
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Lake  train  at  the  same  time  was  at  the  crossing',  and 
the  nature  or  probable  result  of  the  willful  omission 
would  be  to  collide,the  count  would  have  been  sufficient. 
It  may  be  true  that  the  injury  resulted  "because  of 
such  willfulness"  in  failing'  to  rin^  the  bell,  "or  by 
reason  of  such  speed,"  as  averred  in  the  sixth  count, 
or  "whereby,"  as  averred  in  the  second  count,  and  yet 
the  result  may  not  have  been  within  the  design  or 
purpose  of  the  eng'ineer  of  the  defendant,  nor  done  or 
omitted  under  such  circumstances  and  conditions  as 
would  charge  him  with  a  knowledge  that  the  natural 
or  probable  consequences  of  his  conduct  would  be  to 
infiict  injury.  We  would  call  attention  to 
the  use  of  the  word  "reckless"  in  the  sec-  'SliiitlL'' 
oud  count.  In  the  case  of  Railroad  Co.  v. 
Crocker,  95  Ala.  412.  433, 11  South.  262,  we  considered 
and  declared  the  distinction  between  the  words  "will- 
ful" and  "reckless";  and  in  the  case  of  Stringer  v. 
Railroad  Co.,  99  Ala.  397,  13  South.  75,  we  declared 
that  the  words  "gross,"  "reckless," /w  se,  "when 
applied  to  neglig'euce,  have  no  legal  significance  which 
import  other  than  simple  negligence  or  a  want  of  due 
care."  The  use  of  the  word  "reckless,"  in  connection 
with  averments  of  facts  to  which  it  refers  and  explains, 
may  imply  more  than  mere  heedlessness  or  negligence. 

The  fourth  count  charges  that  Robert  Wallace  "neg- 
ligently ♦  *  ♦  permitted  and  suffered  the  said  locomo- 
tive and  train  to  run  into  and  against  a  pass- 
enger car."  This  averment  is  sufficient  as  i^tl'lJ)"''* 
a  count  for  simple  negligence.  The  legal 
effect  would  not  be  different  if  the  word  "recklessly" 
had  been  substituted  for  the  word  "negligently"  in 
this  count.  Railroad  Co.  v.  Hall,  105  Ala.  599.  17 
South.  176. 

Construing  the  sixth  count,  our  opinion  is  the  latter 
clause  gives  meaning  to  and  controls  the  preceding  aver- 
ments, and,  construed  as  a  whole,  charges  no  more  than 
that  the  death  of  plaintiff's  intestate  resulted 
"by  reason  of"  the  willful  running  of  said  KX!""" 
train  at  a  high  rate  of  speed,  but  does  not 
aver  that  the  intention  or  purpose  in  running  the  train 
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was  to  inflict  the  injury;  nor  does  it  aver  facts  which 
show  that  defendant  knew  that  the  probable  result  of 
such  conduct  would  be  to  inflict  injury.  Hall  Case, 
supra.  The  demurrer  to  the  sixth  and  tenth  counts 
should  have  been  sustained. 

The  second  count  charg^es  that  the  defendant  "will- 
fully caused  the  locomotive  and  train  to  run  into  and 
against  a  passeng;ercar,"  etc.  A  similar  averment  was 
held  sufficient  to  show  a  willful  injury  in  the  case  of 
Railroad  Co.  v.  Jacobs.  92  Ala.  187.  9  South.  320.  It 
may  be  that  this  count  is  objectionable  in  that  it  unites 
averments  of  simple'  negflig-ence  with  averments  show- 
ing a  willful  injury,  but  no  objection  was  raised  on  this 
account,  and  the  demurrer  to  it  was  properly  overruled. 
Railroad  Co.  v.  Markee,  103  Ala.  160.  15  South.  Sll. 

Section  1145  of  the  Code  of  1886  provides  aa  follows: 
"When  the  tracks  of  two  railroads  cross  each  other, 
engineers  and  conductors  must  cause  the  trains  of 
which  they  are  in  charg-e  to  come  to  a  full 
"rwrSuiI"'  stop  within  one  hundred  feet  of  such  cross- 
ing', and  not  proceed  until  they  know  the 
way  to  be  clear;  the  train  on  the  railroad  having  the 
older  right  of  way  being  entitled  to  cross  first."  The 
demurrer  raises  tbe  question  as  to  whether  "the  rail- 
road of  the  Oxford  Lake  Line,  an  electric  railroad 
running  from  Anniston  to  a  point  beyond  the  corporate 
limits  of  tbe  city,  upon  which  the  plaintiff's  intestate 
was  conductor,"  is  a  railroad,  within  the  meaning  of 
Slid  section  1145.  In  the  case  of  Railroad  Co.  v.  Jacobs. 
92  Ala.  199,  9  South.  320,  we  had  occasion  to  consider 
ssctious  1145  and  1173.  The  question  in  that  case  was 
whether  railroads  using  dummy  engines,  and  operated 
beyond  City  limits,  were  subject  to  these  provisions. 
After  careful  delibejration,  this  court  reached  the  con- 
clusion that  railroad  corporations  organized  under  and 
by  virtue  of  sections  1918  and  1921  of  the  Code  of  1836. 
.-Ls  amended  by  theact  of  February  25,  1887  (Acts  1886- 
87,  p.  144),  were  not  strictly  street  railways,  as  contem- 
plated in  the  statute  providing  for  the  organization  and 
opirati^n  of  street  railroads  (sections  1603-1612,  Code 
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1886),  atid  that  railroads  org-anized  under  the  act  of 
February  25,  1887,  siifra,  using'  dummy  eag'ines,  were 
subject  to  said  statutory  provisions.  The  question 
□ow  is  whether  a  railroad  upon  which  electricity  is  used 
as  the  moving-  power  is  a  railroad,  within  the  provisions 
of  the  statute.  The  statute  itself  makes  no  distinction, 
and,  in  considering  the  purposes  intended  in  the  adop- 
tion of  these  regulations,  we  are  unable  to  see  any  good 
reason  why  persons  traveling  upon  electric  cars  are  not 
entitled  to  the  same  protection  as  those  traveling  upon 
cars  propelled  by  steam.  Public  necessities,  even 
within  city  limits,  demand  increased  facilities  for 
travel  over  the  horse  car;  and  many  decisions  of  courts 
applicable  to  street  railways  operated  by  horses  could 
not  be  applied  without  manifest  injustice  to  trains  oper- 
ated by  steam  or  electricity.  The  speed,  economy,  and 
convenience  afforded  by  electricity  commend  its  use 
even  for  commercial  purposes,  as  well  as  travel,  as 
superior  in  some  respects  to  any  other  motive  power 
thus  far  applied.  A  railroad  within  the  provisions  of 
the  statute  does  not  cease  to  be  such  railroad  because  it 
may  discontinue  the  use  of  steam,  and  substitute  that 
of  electricity.  The  change  in  the  motor  power  may 
relieve  it  from  some  provisions  of  the  statute,  but  those 
which  are  needful  for  the  protection  of  life  and  property 
continue  in  force.  Jacobs  Case,  supra,  and  authori- 
ties cited;  Electric  Co.  v.  Baylor,  101  Ala.  498,  13 
South.  793.     Reversed  and  remanded. 


Definition  of  "Recklets"  When  Applied  to  Nogtigence.— In  plead- 
ing the  words  "gross  negligence  and  recklessness"  cannot  be  sub- 
stituted for  "willfullness",  and  if  in  evidence  the  conduct  intended 
to  be' represented  by  these  words  can  amount  to  willfulness,  it  can- 
not be  so  made  available  under  a  pleading  which  does  not  charge 
willfulness.  Chicago  and  Sastern  Illinois  R.  Co.  v.  Hedges,  Adm'x 
(Ind.).  25  Am.  &  Eng.  R.  Cas.  590. 

On  a  prosecution  for  disturbing-  religious  worship  (^/a*ii»ia  Code  § 
4038),  the  evidence  showing  that  the  defendant,  while  under  the  in- 
fluence of  liquor,  went  into  a  church  after  the  Bervices  had  begun, 
talked  loud  enough  to  attract  attention,  used  profane  language,  and 
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sa.id  that  he  could  pr&j  ai  well  as  the  preacher  and  would  do  it,  a 
charge  inatructiag'  the  jurj  tha.tthej  must  find  him  not  g'uiltj,  "if 
they  believe  from  the  evidence  that  what  he  said  and  did  was  said 
aaddoaeheedleBBlj,  or  recklessly — tliat  is,  carelessly,  without  think- 
ing of  the  probable  consequences" — is  properly  refused.  Johnson  v. 
State,  92  Ala.  32.  The  court  in  this  case  said :  "Defendant  requested 
the  court  to  charge  the  jury,  'that  if  they  believed  from  the  evidence 
that  what  the  defendant  did  and  said  in  the  church,  on  the  nig'ht  oa 
which  he  is  charged  with  having  disturbed  religious  worship,  was 
done  and  said  heedlessly,  or  recklessly— that  is  carelessly— without 
thinking  of  the  probable  consequences  of  what  he  said  and  did,  they 
will  find  the  defendant  not  guilty.'  This  charge  was  refused,  and 
defendant  excepted.  We  snspect  this  charge  was  asked  on  the  sup- 
posed authority  of  Harrison  v.  State,  37  Ala.  154,  and  the  note 
appended  to  section  4033  of  the  Co'de.  This  is  a  misapprehension  of 
this  court's  ruling.  The  trial  court,  in  that  case,  had  instructed  the 
jury  that  they  could  convict,  if  the  disturbance  was  either  willfully 
or  recklessly  done.  This  court  ruled  that  the  circuit  court  erred  in 
giving  that  charge,  because  the  statute  punished  only  a  willful  dis- 
turbance. We  drew  a  distinction  between  the  words  willful  and 
reckless,  and  held  that  recklessness  did  not  necessarily  imply  will- 
fulness. A  grossly  careless  act  may  be  characterised  as  reckless, 
and    serious   consequences   may  result   from   it.     Yet,  such   conse- 

Siences  would  not  necessarily  be  willfully  brought  about.  We,  in 
arrison's  case,  simply  asserted  that  the  word  reckless  is  not  the 
synonym  of  the  statutory  word  willful,  and  therefore,  the  circuit 
court  erred  in  asserting  disjunctively  that  it  was  enough  if  the 
disturbance  was  willfully  or  recklessly  done.  We  decided  that  there 
might  be  recklessness  without  willfulness.  We  are  now  asked  to 
declare  that,  if  there  is  recklessness,  there  cannot  be  willfulness. 
We  cannot  assent  to  this.  An  act  may  be  careless,  heedless,  rash, 
reckless,  and  still  be  willful."  In  Kansas  Pac.  R.  Co.  v.  Whipple, 
39  Kan.  531,  an  action  for  damages  brought  by  the  plaintiff  for  iD~ 
juries  alleged  to  have  been  caused  fay  running-  defendant's  eng-ine 
"recklessly  and  wantonly  over  and  upon  him,"  defendant's  counsel 
contended  that  "recklessly  and  wantonly"  were  not  synonymous  with 
"purposely  and  willfully:"  and  that,  therefore,  the  plaintiff  meant  to 
charge  defendant  with  negligence  only  ;  but  the  court  held  that  "in 
popular  use  and  by  our  decisions  'recklessness'  and  'wantonness'  are 
stronger  terms  than  mere  or  ordinary  negligence,  and  therefore  if  a 
person  recklessly  or  wantonly  injuries  another,  such  person  may  be 
subject  to  damages,  even  if  the  other  party  has  been  guilty  of  some 
negligence  or  is  a  trespasser." 

Whether  "Railroad"  [nciudes  Street   Railway.— See  7  Am.  A  fing. 
R.  Ca6.,N.  S.,5S2.noie. 
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{Supreme  Court  of  Kansas,  Jan.  8,1898.) 

Right  of  Way— Grant  of  Public  Lands— Construction  of  Statute.— 
The  lands  which  the  Great  and  Little  Osage  Indiana  ceded  to  the 
United  States  by  the  second  article  of  the  treaty  concluded  Septem- 
ber 29,  1865,  are  public  lands,  within  the  meanlag-  of  "An  act  grant- 
ing' to  railroads  the  right  of  waj  through  the  public  lands  of  the 
United  States,"  approved  March  3,  1875 ;  and,  where  a  railroad  cotn- 
panj,  with  a  view  of  obtaining  a  rig-ht  of  way  over  such  lands,  made 
compliance  with  the  requirements  of  the  act  before  a  sale  or  disposal 
of  the  lands  by  the  United  States,  it  acquired  a  right  of  way  for  its 
railroad. 

Sam e.-^W here  the  secretary  of  the  interior  has  decided  that  a  rail- 
way  company  is  entitled  to  a  grant,  and  has  approved  a  map  and 
profile  presented  on  behalf  of  the  company,  it  may  l>e  presumed  that 
the  preliminary  steps  necessary  to  such  decision  and  approval  have 
been  ta.ken. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Greenwood  county  district 
court.     Afflrmed. 

Hodgson  (f-  Hodgson,  for  plaintiS  in  error. 

C.  Hamilton  and  John  L.  Hunt  (Gleed,  Ware  it 
Gleed  and  D.  Palmer,  of  counsel)  for  defendant  in 
error. 

Johnston,  J.  This  was  an  action  by  Winston  Rier- 
son  to  recover  from  tbe  railway  company  a  strip  of  land 
which  had  been  used  as  a  rig^ht  of  way  for  its  railroad 
since  the  e^rly  part  of  the  year  1880.  The  «™»,i«t 
land  over  which  the  rig'ht  of  way  was  located 
was  a  part  of  that  ceded  to  the  United  States  by  the 
Great  and  Little  Osag-e  Indians  through  the  treaty  con- 
cluded on  September  29,  1865,  and  proclaimed  by  the 
president  on  January  21,  1867.  With  a  view  of  pur- 
chasing the  land  from  the  United  States,  Rierson  settled 
upon  it  in  September,  1880,  some  time  after  the  right 


.y  Google 


668  PUBLIC  LANDS  ^ol  3U 

Rieraoa  v.  St.  Louis,  etc.,  Ry.  Co 

of  way  was  granted,  and  the  railrnad  was  in  operation 
over  the  land  in  question.  On  June  6,  1888,  Riersou 
received  from  the  United  States  a  patent  for  the  land 
settled  upon,  no  exception  being*  made  of  the  easement 
for  right  of  way,  and  he  has  been  continuously  in  the 
possession  of  the  land  since  that  time,  except  the  part 
used  as  the  right  of  way.  The  St,  Louis,  Wichita  & 
Western  Railway  Company  was  duly  incorporated  in 
1879,  and  in  August  and  September  of  that  year  it  sur- 
veyed its  road  and  located  its  right  of  way  over  the 
lands  in  controversy,  and  in  March,  1880,  completed 
the  construction  of  its  railroad  across  the  same.  Prior 
to  March  16,  1880,  the  railway  company  proceeded  to 
obtain  a  right  of  way  over  the  land  in  accordance  with 
the  requirements  of  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the  United 
States,"  approved  March  3,  1875,  by  filing  a  copy  of 
its  articles  of  incorporation  and  due  proofs  of  its  organ- 
nization  thereunder  ;  all  of  which  were  duly  approved. 
Subsequently,  and  before  June  1,  1888,  the  company 
filed  a  map  and  profile  of  its  road,  and  on  the  day  last 
mentioned  they  were  approved  by  the  secretary  of 
the  interior.  The  railway  company  continued  to  oper- 
ate its  railrocid  until  the  transferee!  the  same,  t<^ether 
with  all  its  property  and  franchises,  to  its  successor, 
the  St.  Louis  &  Sau  Francisco  Railway  Company, 
which  since  that  time  has  continuously  operated  the 
railroad.  The  trial  court  found  that  the  railway  com- 
pany acquired  its  right  of  way  by  the  proceedings 
taken  in  1880,  and  that  Rierson  took  his  title  from  the 
United  States  subject  to  the  easement  which  the  com- 
pany had  previously  acquired. 

In  our  view,  a  correct  conclusion  was  reached. 
According  to  the  findings  of  the  trial  court,"  the  rights 
of  the  railway  company  were  acquired  before  settlement 
was  made  on  the  land  by  the  plaintiff,  or  any  rights 
therein  were  obtained  by  him.  He  insists  that  this, 
with  other  findings,  is  not  supported  by  the  testimony, 
but,  as  the  case  made  does  not  show  that  itcontains  all 
the  evidence,  we  must  accept  the  facts  as  stated  in  the 
findings. 
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There  is  a  contention  that  the  lands  reded  are  not 
public  lands,  within  the  mtianing-  of  the  act  under  which 
the  railway  company  claims  to  have  acquired  its  rights, 
and  therefore  no  right  of  way  was  ever 
obtained  by  it.  As  will  be  otwerved,  the  SSStllriJirt 
lands  were  ceded  to  the  United  States  to  be  ^'^f^^' 
surveyed  and  sold  under  the  direction  of 
the  commissioner  of  the  g'eneral  land  o£Sce  at  a  price 
not  less  than  $1.25  per  acre,  as  other  lands  are  sur- 
veyed and  sold,  under  such  rules  and  refsrulations  as 
the  secretary  of  the  interior  should  from  time  to  time 
prescribe.  The  proceeds  of  the  s^le,  less  the  expenses 
incurred,  were  to  be  placed  in  the  treasiiry  of  the 
United  States  to  the  credit  of  the  Indians,  and  were  to 
be  thereafter  expended  for  purposes  mentioned  in  the 
treaty.  There  was  a  provision  that  the  Indians  should 
remove  from  the  ceded  lands  within  six  months  after 
the  ratification  of  the  treaty,  and  should  settle  upon 
their  diminished  reservation.  The  Indians  having 
surrendered  the  right  of  occupancy,  and  ceded  their 
lands  to  the  United  States,  with  power  of  sale  and 
disposal,  there  can  be  no  doubt  that  the  general  gov- 
ernment had  power  to  arrant  a  right  of  way  over  the 
lands.  By  the  act  of  March  3,  1875,  it  was  enacted 
"that  right  of  way  through  the  public  lands  of  the 
United  States  is  hereby  granted  to  any  railroad  com- 
pany duly  organized  under  the  laws  of  any  state  or 
territory,"  etc.  1  Supp.  Rev.  St.  1891,  p.  91.  Can 
the  ceded  lands  be  regarded  as  public  lands  within  the 
meaning  of  this  act  ?  It  has  been  held  that  "the  words 
'public  lands'  are  habitually  used  in  our  legislation  to 
describe  such  as  are  subject  to  sale  or  other  disposal 
under  general  laws."  Newhall  v.  Sanger,  92  U.  S. 
763 :  Bardon  v.  Railroad  Co.,  145  U.  S.  535,  12  Sup. 
Ct.  856.  By  the  terms  of  the  treaty  the  ceded  lands 
were  to  be  sold  by  the  United  States  as  other  public 
lands  were  sold,  and,  as  they  must  be  sold  under  gen- 
eral laws  and  regulations,  they  fall  fairly  within  the 
definition  of  public  lands  given  by  the  supreme  court 
of  the  United  States.     See,  also,  Roberts  v.  Railway 
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Co,,  43  Kan.  102,  22  Pac.  1006.  The  act  of  March  3, 
1875,  provides  that  its  provisions  shall  not  apply  to 
lands  reserved  from  sale ;  but  here,  in  addition  to  the 
title  held  by  the  United  States  as  original  proprietor, 
specific  .  authority  was  g'iven  to  sell  the  lands  as  other 
public  lands  are  sold.  Provision  was  made  in  the 
treaty  for  right  of  way  to  railroad  companies  over  the 
land  not  ced^,  and  which  remained  to  the  Indians,  but 
no  provision  was  made  nor  limitations  placed  upon  the 
power  of  the  United  States  as  to  granting  a  right  of 
way  over  the  lauds  which  had  been  ceded.  Being 
public  lands,  it  follows  that  upon  compliance  with  the 
provisions  of  the  act  of  Maxell  3,  1875,  the  company 
would  acquire  a  right  of  way.  The  court  found  that 
the  company  had  complied  with  the  requirements  of 
the  act,  and,  if  we  could  measure  the  sufficiency  of  the 
evidence  from  what  is  preserved  in  the  record,  we 
would  be  compelled  to  hold  that  there  was  enough  to 
sustain  the  finding. 

Complaint  is  made  that  a  copy  of  the  map  Bled  with 
the  secretary  of  the  interior  was  received  in  evidence 
without  sufficient  identification.  It  appears  to  be  an 
exemplification  of  the  original  which  was 
filed  in  the  department  of  the  interior  by 
the  railway  company,  certified  by  the  commissioner  of 
the  general  land  office  to  be  a  literal  copy  of  the  origi- 
nal, and  upon  its  face  it  appears  to  cover  the  land  in 
controversy.  Exemplifications  of  this  character  are 
admitted  in  evidence  with  like  effect  as  originals,  when 
they  are  attested  by  the  officers  having  custody  of  the 
originals.  Gen.  St.  1897,  c.  97.  |  10.  Attached  to 
the  original  map,  and  made  a  part  of  the  same,  are  the 
affidavits  of  the  officers  of  the  company,  showing  that 
the  route  surveyed  was  represented  by  the  map,  that 
it  had  been  indorsed  by  the  board  of  directors  of  the, 
company,  and  that  it  was  filed  for  and  in  behalf  of  the 
company  in  order  to  obtain  the  right  of  way  under  the 
above-mentioned  act  of  congress.  The  map  shows 
and  the  record  recites  that  it  was  filed  and  approved  in 
the  department  of  the  interior  on  June  1,  1880. 
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Another  objection  to  its  reception  is  that  there  is  no 
indorsement  upon  the  same  showing  that  it  was  filed 
in  the  land  office  at  Independence,  Kan.,  being  the 
office  for  the  district  within  which  the  land  in  question 
was  situated.  The  important  step  in  the  proceeding 
was  the  approval  of  the  secretary  of  the  interior.  His 
approval  was  a  quasi  judicial  act ;  and  when  his  decis- 
ion is  made  and  approval  given,  it  may  fairly  be  pre- 
sumed that  the  formalities  to  be  observed  and  preced- 
ing steps  to  be  taken  by  the  railway  company  have 
been  observed  and  taken.  Aside  from  that,  however, 
there  is  proof  that  the  map  was  filed  in  the  land  office 
at  Independence.  An  exemplification  of  a  letter  of  the 
register  of  the  land  offce  at  that  place  was  introduced 
in  evidence,  showing  that  the  maps  of  location  of  the 
railroad  were  filed  in  that  office  on  April  27,  1880.  It 
was  a  letter  which  accompanied  the  maps,  addressed  to 
the  commissioner  of  the  general  land  office,  and  was  at 
least  competent  for  the  purpose  of  showing  that  the 
map  had  been  filed  in  the  land  office  at  Independence. 
The  letter  of  the  register  of  the  land  office  at  Wichita, 
to  which  objection  is  made,  appears  to  have  no  bearing 
on  the  case,  and,  being  immaterial,  no  prejudice  re- 
sulted from  its  admission.  We  find  no  substantial 
error  in  the  proceedings,  and  therefore  the  judgment 
of  the  district  court  will  be  affirmed.  All  the  justices 
concurring. 


State  ex  rel.  Railroad  Commission  et  al. 


Wilmington  &  W.  R.  Co. 

(Supreme  Court  of  Nortk  Carolina,  March  g,  1898.) 

uprem«  Court— Co 

t  of  the  g'enerat  assembly 

*As  to  Railroad  Commissioaera,  see  note,  8  Am.  St  Bug:.  R.  Caa., 
N.  S.,613,  where  the  cases  relating  to  railroad  commissions  and  com- 
missioners are  collected. 
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of  North  Carolina,  authorizing'  an  appeal  from  the  railroad  commis- 
sion direct  to  Ihe  supreme  court  "when  no  exception  is  made  to  the 
facts  as  found  by  the  commission"  is  invalid,  the  general  assembly 
having-  no  power  under  the  conatitutioo  to  change  the  status  of  the 
superior  court,  ^hlch  was  created  as  the  head  of  the  court  sjstem 
below  the  supreme  court,  appeal  lying  from  it  alone  to  the  supreme 

Appeal  by  petitioners  from  railroad  commissioners. 
DiSTnissed. 

Jones  &  Boykin,  for  appellants. 
R,  O.  Burton,  for  appellee. 

Clark,  J.  The  appellee  moves  to  dismiss  this  appeal 
because  taken  direct  from  the  railroad  commission  to 
this  court,  instead  of  to  the  superior  court.  The  point 
was  considered  and  adjudged  in  the  cases  of  Rhyne  v. 
Lipscombe,  29  S.  E.  57,  State  v.  Ray,  Id.  61,  and  State 
V.  Haywood  Co.  Com'rs,  Id.  60,  at  this  term.  It  was 
held  in  those  cases  that,  the  superior  court  having  been 
created  by  the  constitution,  the  lejjislature  could  not 
abolish  it,  either  in  whole  or  in  part,  and  that  section 
12,  art.  4,  authorizing  the  general  assembly  to  allot  and 
apportion  the  jurisdiction  of  courts  below  the  supreme 
court,  "without  conflict  with  other  provisions  of  the 
constitution,"  conferred  on  the  legislature  power  to 
give  to  courts  created  by  it  original  jurisdiction,  exclu- 
sive or  concurrent  with  the  superior  court,  of  any 
matters  heretofore  cognizable  in  the  latter  court  (though 
not  appellate  jurisdiction  over  justices  of  the  peace), 
but  that  this  did  not  carry  power  to  change  the  status 
of  the  superior  court,  which  was  created  as  the  head 
of  the  court  system  below  this  court,  and  that  from  it 
alone  appeals  lie  to  this  court.  The  historic  and  legal 
meaning  of  the  term  "superior  court,"  well  understcKxl 
when  the  constitution  was  adopted,  is  to  be  regarded 
in  construing  the  language  of  the  constitution,  which 
again  created  it  and  provided  for  the  election  and  terms 
of  its  officers  and  the  residence  and  rotation  of  its  judges. 
Consequently,  it  was  held  that,  while  the  general 
assembly  could  allot  and  distribute  the  original  juris- 
diction hitherto  belonging  to  the  superior  court,  it  could 
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not  deprive  that  court  of  its  headship  of  the  court  systetu 
below  this  court.  Section  7  of  the  act  creating'  the 
railroad  commission  (Acts  1891,  c.  320)  recc^nizes  this 
by  providing  for  appeals  from  the  commission  to  the 
superior  court,  and  that  from  the  judgment  of  the  latter 
either  party  might  appeal  to  this  court.  The  provision 
in  section  29  of  said  act,  authorizing-  an  appeal  from  said 
commission  direct  to  this  court  "when  no  exception  is 
made  to  the  facts  as  found  by  the  commission,"  we  are 
constrained  to  hold  invalid  for  even  a  strong'er  reason 
than  that  which  impelled  us  to  dismiss  an  appeal  from 
the  criminal  circuit  court  in  State  v.  Ray,  29  S. 
G.  61,  at  this  term.  The  railroad  commission  is  a 
court  of  record  (Acts  1891,  c.  498),  and  a  court 
"inferior  to  the  supreme  court,"  in  the  purview 
of  section  12,  art.  4,  of  the  constitution,  apd,  of 
course,  with  powers  inherent  in  all  courts  as  to 
punish  for  contempt,  etc.  (Express  Co.  -v.  Wilming- 
ton &  "W.  R.  Co.,  Ill  N.  C.  463,  16  S.  E.  393);  but, 
as  was  held  in  State  v.  Wilson.  121  N.  C.  425,  28  S.  E. 
554,  it  is  an  administrative  court,  somewhat  like  the 
board  of  county  commissioners.  It  can  issue  no  exe- 
cution upon  the  fines  or  penalties  laid  by  it,  but  they 
must  be  collected  by  action  in  the  superior  court  fMayo 
V.  Telegraph  Co.,  112  N.  C.  343, 16  S.  E.  1006);  and  in 
such  action  the  railroad  commission  occupies  the  position 
of  relator,  and  not  that  of  a  lower  court,  from  which 
an  appeal  has  been  taken.  Railroad  Commissioners 
■V.  W.  U.  Tel.  Co..  113  N.  C.  213,  18  S.  E-  389.  Its 
orders  and  reg^ulations  are  merely  the  basis  of  judicial 
action  in  the  superior  court  to  enforce  them  or  to  punish 
their  violation.  Acts  1891,  c.  320,  §§  7,  10.  If.  there- 
fore, this  court  could  entertain  appeals  direct  from  an 
order  of  the  railroad  commission,  it  would  be  assuming 
original  jurifdictiou  of  a  matter  as  to  which,  though 
heard  and  determined  by  a  board  of  competent  juris- 
diction (Leavell  v.  Telegraph  Co.,  H6  N.  C.  211,  21 S. 
E.  391),  there  has  been  no  judicial  adjudication  of  il.=? 
validity  nor  proceedings  to  punish  its  violation,  whereat- ■ 
the  jurisdiction  of  this  court-is  appellate  only,  except 
11  (H  8>  A  A  E  R  Cas— 43 
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in  the  case  of  claims  against  the  state  (article  4,  §  9), 
in  which  instance  its  decisions  are  merely  recommen- 
datory. The  appeal  must  be  dismissed.  In  Leavell  v. 
Teleg^raph  Co. ,  ^«/ra,  this  point  was  not  raised.  If 
the  railroad  commission  shall  adhere  to  the  ruling'  made 
in  this  case,  the  appeal  will  lie  in  the  fir$t  instance  to 
the  superior  court,  and  thence  the  partj  cast  has  bis 
appeal,  if  he  so  elect,  to  this  court.     Appeal  dismissed. 


Town  of  Bristol 


New  England  R.  Co. 

[Supreme  Court  of  Errors  of  Connecticut,  Jan.  ir,  i3g8.) 

Changing  CroasinK— Order  of  Railroad  Commissioner*— RigM 
of  City  to  Enjoin^Sufflciency  of  Defense.— In  an  action  bj  a 
town  to  enjoin  a  railroad,  ordered  by  the  railroad  commis- 
siooers  to  Chang's  its  crossing',  and,  for  that  purpose,  to  build 
over  M.  street,  and  adjoining  N.  M.  street,  a  bridge,  with  awing 
or  supporting  abutment,  from  constructing  such  abutment  so  as  to 
encroach  on  N.  M.  street,  plaintiff  claimed  that  the  record  of  snch 
commissioners  did  not  suHiciently  indicate  the  land  to  be  covered  iyj 
the  structure  authorized.  Held,  that  a  record  which  %o  describes  tbe 
land  as  to  enable  a  competent  surveyor  to  set  his  stakes  is  sufficient. 

Same — Authority  of  Commissioners. —  The  comraissioners  could 
authorize  defendant  to  occupy  a  few  feet  of  N.  M.  street  bj  con- 
Btructing  such  abutment  upon  it,  and  were  not  bound  to  first  adja- 
dicate  the  legal  limits  of  tlie  street  and  formally  condemn  a  certain 
portion  of  its  surface. 

Dam  urrers. —Demurrers  must  specify  the  reasons  why  the  plead- 
ing demurred  to  is  insufficient. 

Authority  of  Commissioners.*— Under  the  law  of  Connecticut  the 
railroad  commissioners  have  power  to  order  any  alterations  in  high- 
ways, including  their  partial  discontinuance,  necessary  to  the 
elimination  of  dangerous  railroad  crossings,  their  order  being, 
however,  subject  to  review  on  appeal  to  the  superior  court. 

Sufficiency  of  Order— Demurrer.— The  question  whether  or  not 
such  order  was  made  under  a  misapprehension  of  essential  condi- 
tions cannot  be  raised  by  demurrer. 
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Appeal  by  plaiatifE  from  Hartford  county  superior 
court.     Affirmed. 

The  £rst  count  of  the  complaint  is  as  follows  :  (1) 
Main  street  and  North  Main  street  are  highways  of  the 
town  of  Bristol,  over  which  said  town  has  all  the 
rights  and  duties  which  by  law  are  vested  in  towns, 
as  to  their  public  highways.  (2)  Said  streets  are  the 
two  principal  business  streets  of  said  town.  The  travel 
on  both  said  streets,  near  and  at  their  junction,  is  very 
great,  on  foot,  and  in  trucks,  wagons,  bicycles,  and 
other  vehicles;  an  electric  street  railway  also  passes 
from  one  street  to  the  other  at  that  corner,  at  a  grade 
of  about  five  feet  to  the  hundred.  (3)  The  defendant  is 
planning  to  build  a  railway  bridge  over  said  Main 
street,  and  an  embankment  on  its  land  northerly  of 
North  Main  street  to  support  its  railway  tracks  ;  and 
it  intends  and  .threatens  to,  and  will,  unless  it  is  re- 
strained by  this  court,build  a  stone  abutment  to  support 
said  embankment  within  the  limits  of  said  North  Main 
street,  and  so  as  to  encroach  upon  said  street,  and  oc- 
cupy a  strip  thereof  about  forty  feet  long,  about  four 
and  a  balf  feet  in  width  at  the  corner,  and  about  sii 
feet  in  width  at  the  widest  point,  as  shown  by  a  map 
of  said  proposed  encroachment,  hereto  annexed.  (4) 
Said  encroachment  will  gfreatly  obstruct  and  inconven- 
ience the  travel  on  said  highway,  and,  in.  addition 
thereto,  it  will,  by  cutting  off  the  view  of  each  said 
street  from  travellers  approaching  the  corner  upon  the 
other  street,  make  said  corner  very  dangerous,  because 
of  the  likelihood  of  collision  between  wagons  and  other 
vehicles,  tram-way  cars,  and  foot  passengers  approach- 
ing said  corner  on  the  two  streets.  Such  danger  will 
be  especially  great  because  of  the  proposed  operation 
of  said  railway  across  said  bridge  over  Main  street, 
and  nearly  parallel  to,  and  very  near  the  line  of.  North 
Main  street,  whereby  horses  will  be  liable  to  be  fright- 
ened and  become  uncontrollableatancTnear  said  corner, 
by  the  sound  and  sight  of  passing  railway  trains.  The 
plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  building  any  abutment  or  other  structure  within 
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the  lines  of 'North  Main  street,  or  in  any  w^  encroach- 
ing-thereon."  The  second  is  as  follows  :  "Paragraphs 
1  and  2  of  the  first  count  are  made  similarly  numbered 
parag-rapbs'of  this-count.  (3)  The  defendant  is  planning 
to  build  a  railway  bridfje  over  Main  street,  and  an 
embankment,  wholly  or  in  part  on  its  land  on  the  north 
side  of  North  Main  street,  to  support  its  railway 
tracks;  and  it  intends  and  threatens  la,  and  will,  unless 
it  is  restrained  by  this  court,  build  a  stone  abutment, 
or  other  structure,  to  support  said  embankment, 
within  the  limits  of  said  North  Main  street,  and  so  as 
to  encroach  upon  said  street,  and  occupy  a  portion 
thereof  of  about  twenty-one  feet  long,  about  eleven  feet 
in  width  at  the  corner,  and  about  fourteen  feet  in  width 
at  the  widest  point,  (4)  Parag^raph  4  of  the  first  count 
is  made  paragraph  4  of  this  count,"  Defendant's  an- 
swer contained  two  defenses.  "First  Defense.  (1) 
The  defendant  admits  that  Main  street  and  North  Main 
street  are  hig-hways  of  the  town  of  Bristol,  and  that 
the  defendant  is  planning-  to  build  a  bridge  to  carry  its 
railway  over  the  highway  at  the  corner  of  Main  and 
North  Main  streets,  including-,  as  a  necessary  part  of 
said  bridge,  a  stone  wall  or  abutment  to  support  it.  (2) 
As  to  the  other  allegations  of  the  plaintiff's  complaint, 
the  defendant  has  Hot  sufficient  knowledge  to  form  a 
belief,  and  leaves  the  plaintiff  to  its  proof  thereof. 
Second  Defense.  On  the  2d  day  of  March,  1891.  the 
railroad  commissioners  of  the  state  of  Connecticut  duly 
made,  after  full  hearing  of  all  parties  in  interest, 
including  the  plaintiff  in  this  action,  an  order,  a  copy 
of  which  is  hereto  annexed,  as  Bzhibit  1.  A  copy  of 
each  of  the  maps  described  in  said  order  as  delineating 
the  alterations  and  changes  ordered  is  also  filed  here- 
with, one  to  be  marked  'Bxhibit  2,'  and  the  other 
to  be  marked  'Exhibit  3.'  The  said  order  of  the  rail- 
road commissioners  was, upon  appeal,  affirmed  by  a  de- 
cree of  this  court,  July  29,  1892-  (3)  The  defendant,  at 
the  time  when  this  action  was  brought,  planned  and 
intended,  and  has  ever  since  planned  and  intended, 
to   build  the  embankment    and    stone    abutment    re- 


.y  Google 


Am  &  Eng  RAILROAD  COMMISSIONERS  •       677 

RCu 

Town  of  BrUtol  f.  New  England  R.  Co 

ferred  to  in  the  complaint,  and  alleged  to  be  within 
the  limits  of  North  Main  street,  in  exact  accordance 
with  the  said  order  of  the  railroad  commissioners  af- 
firmed by  this  court,  and  with  said  maps  delineating 
the  changes  and  alterations  ordered." 

Exhibit  1  reads  as  follows:  "State  of  Connecticut, 
Office  of  the  Railroad  Commissioners.  Hartford,  March 
2nd,  1891.  Be  it  remembered  that  on  the  2d  day  of 
September,  1890,  the  following  order  for  hearing  and 
of  notice  was  by  us  made  in  regard  to  the  removal  of 
the  grade  crossing  of  the  New  York  &  New  England 
Railroad,  and  the  highway  known  as  'Main  Street,'  in 
the  town  of  Bristol,  vis;  'State  of  Connecticut,  Office 
of  the  Railroad  Commissioners.  Hartford,  September 
2d,  1890.  Whereas,  the  directors  of  the  New  York  & 
New  England  Railroad  Company  failed  to  remove  or 
apply  for  the  removal  during  the  year  ending  August 
1st,  1890.  of  any  grade  crossing  of  a  highway  which 
crossed  or  was  crossed  by  their  railroad;  and  whereas, 
in  our  opinion,  said  directors  should  have  applied  for 
the  removal  of  the  grade  crossing  of  their  road  and 
the  highway  known  as  "Main  Street,"  in  the  town  of 
Bristol:  Therefore,  be  it  ordered  that  a  hearing  be  had 
at  the  passenger  station  of  said  company  in  said  Bristol 
on  Wednesday,  the  24th  day  of  September,  1890,  at 
9  o'clock  a.  m.,  as  to  what  alterations,  changes,  or 
removals,  if  any,  shall  be  made  at  said  crossing,  and 
by  whom  done,  and  that  notice  thereof  be  given  to 
the  selectmen  of  said  town,  to  said  company,  and  to  the 
owners  of  the  land  adjoining  said  crossing,  and  ad- 
joining that  portion  of  said  highway  to  be  .changed  in 
grade,  by  George  T.  Utley.  by  depositing  in  the  post 
office  in  Hartford,  postage  paid,  true  and  attested  copies 
of  this  order,  on  or  before  the  6th  day  of  September, 
instant,  addressed  one  to  each  of  the  following  named 
parties,  viz:  The  selectmen.  Bristol,  Conn ;  James 
W.  Perkins,  secretary  N.  Y.  &  N.  E.  R.  R.  Co.,  Bos- 
ton, Mass;  Henry  W.  Gridley,  the  Bristol  National 
Bank,  Samantha  Churchill.  John  B.  Churchill,  Au- 
gusta Churchill,  the  Society  of  Trinity  Church,  the 


.y  Google 


67o  RAILROAD  COMMISSIONERS  '""  ** 

is  a) 

Town  of  Bristol  v.  New  England  R.  Co 

Bristol  SavitiRrs  Bank,  C.  H.  Riggs,  F.  H.  Williams, 
Sarah  C.  Richards,  A.  H.  Frinck,  William  Linstead. 
Henry  A.  Seymour,  Rachael  Nott,  Charles  E.  Nott, 
Julius R.  Mitchell,  and  Drusilla Mitchell,  all  of  Bristol, 
Conn.  Geo.  M.  Woodruff,  W.  H.  Hayward,  Wm. 
O.  Seymour,  Railroad  Commissioners.'  And  on  the 
24th  day  of  September  we  met  at  the  time  and  place 
named  in  said  order,  when  it  appeared,  and  we  do  find, 
that  said  order  of  notice  had  been  duly  complied  with, 
and  that  reasonable  notice  of  said  hearing-  had  been 
given  to  said  railroad  company,  to  the  municipality  in 
which  said  crossing*  is  situated,  and  to  the  owners  of 
the  land  adjoining-  sucti  crossing-,  and  adjoining-  that 
part  of  the  hig-hway  to  be  changed  in  grade;  and  all  of 
said  parties  appeared,  and  were  heard  in  part,  and  the 
further  hearing  was  by  agreement  adjourned  until 
the  25th  of  November,  1891,  at  the  town  hall  in  said 
Bristol,  where  said  parties  again  appeared  and  were 
heard.  And  the  further  hearing  on  said  matter  was 
from  time  to  time  adjourned  until  the  11th  day  of 
February,  instant,  at  this  office,  at  2  o'clock  p.  m.; 
and  on  the  3d  day  of  February,  instant,  a  further  order 
of  notice  was  by  us  issued  as  follows,  viz:  'State  of 
Connecticut,  Office  of  the  Railroad  Commissioners. 
Hartford,  February  3d,  1891.  Whereas,  the  under- 
signed railroad  commissioners  of  Connecticut  on  the 
2d  day  of  September,  1890,  issued  their  order  as  fol- 
lows, viz:  "State  of  Connecticut,  Office  of  the  Rail- 
road Commissioners.  Hartford,  September  2d,  1890. 
Whereas,  the  directors  of  the  New  York  &  New  Eng- 
land Railroad  Company  failed  to  remove  or  apply  for 
removal  during  the  year  ending  August  1st,  1890,  of 
any  grade  crossing  of  a  hig-hway  which  crossed  or  was 
crossed  by  their  railroad;  and,  whereas,  ia  our  opinion, 
said  directors  should  have  applied  for  the  removal  of 
the  grade  crossing  of  their  road  .md  the  highway  known 
as  'Main  Street,'  in  the  town  of  Bristol:  Therefore,  i* 
is  ordered  that  a  hearing  be  hai  at  the  passenger  sta- 
tion of  said  company  in  said  Bnstnt  on  Wednesday,  the 
24th  day  of  September,  1890,  at  9  o'clock  a.  m.,  as  to 
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what  alterations,  cfaang^es,  or  removals,  if  any,  shall  be 
made  at  said  crossing,  and  by  whom  done,  and  that 
notice  thereof  be  ^iven  to  the  selectmen  of  said  town, 
to  said  company,  and  to  the  owners  of  the  land  adjoin- 
ng  said  crossing,  and  adjoining  that  portion  of  said 
highway  to  be  changed  in  grade,  by  Geo.  T.  Utley,  by 
depositing  in  the  post  office  in  Hartford,  postage  paid, 
true  and  attested  copies  of  this  order,  on  or  before  the 
6th  day  of  September,  instant,  addressed  one  to  each  of 
the  following  named  parties,  vis:  The .  selectmen, 
Bristol,  Conn.;  James  W.  Perkins,  secretary  N.  Y., 
N.  H.  &  E.  R.  R.  Co.,  Boston,  Mass.;  Henry  W. 
Gridley,  the  Bristol  National  Bank,  Samantha  Church- 
ill, John  B.  Churchill,  Augusta  Churchill,  the  Socie- 
S'  of  Trinity  Church,  the  Bristol  Savings  Bank,  C. 
.  Riggs,  F.  H.  Williams,  Sarah  C.  Richards,  A.  H. 
Princk,  William  Linstead,  Henry  A.  Seymour,  Rach- 
ael  Nott,  Julius  R.  Mitchell,  and  Drusilla  Mitchell. 
Geo.  M.  Woodruff,  W.  H.  Hayward,  Wm.  O.  Seymour, 
Railroad  Commissioners."  And  the  hearing  in  said 
matter  having  been  adjourned  from  time  to  time  till 
the  11th  day  of  Februanr.  1891,  at  2  o'clock  p.  m.,  at 
our  office  in  Hartford;  Therefore,  ordered,  that  notice 
of  said  adjourned  hearing  be  given  by  Geo.  T.  Utley, 
by  depositing  in  the  post  office  at  Hartford  true  and 
attested  copies  of  said  original  order  and  of  this  order, 
addressed  to  each  of  the  parties  named  in  said  order 
of  September  2d,  1890,  on  or  before  the  5th  day  of 
February,  instant.  Geo.  M.  Woodruff,  W.  H.  Hay- 
ward,  Wm.  O.  Seymour,  Railroad  Commissioners.' 
And  pursuant  to  said  adjournment  and  notice  we  met 
at  said  last-named  time  and  place,  when  said  parties 
again  appeared,  and  were  fully  and  finally  beard.  And 
now,  after  such  notices  and  hearings,  we,  being  of 
opinion  that  the  financial  condition  of  the  said  New 
York  &  New  Kngland  Railroad  Company  will  warrant 
such  order,  and  that  public  safety  requires  the  same, 
do  hereby  order  such  crossing  removed,  and  do  deter- 
mine and  order  that  the  following  alterations,  changes, 
and    removals    be  made  and    done,  to  wit:    That  the 
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method  of  crossing'  be  altered  so  that  said  highway, 
instead  of  crosstag-  said  tracks  at  g'rade,  as  at  present, 
be  carried  under  said  tracks,  and,  for  that  purpose, 
that  the  location  of  the  said  crossingf  be  changed  by  the 
removal  of  said  tracks  from  their  present  location  to  a 
point  about  eig-hty  feet  southerly  therefrom;  the  same 
beJn^f  carried  over  said  highway  on  a  double-track  iron 
bridge,  with  not  less  than  twelve  feet  clear  head  room, 
with  stone  abutments  located  upon  the  street  lines  upon 
each  side,  and  with  supporting  columns  upon  the  latter 
lines  of  the  street  (said  street  being-  excavated  so  much 
as  miy  be  necessary  to  give  said  head  room),  with  ap- 
proaches not  exceeding*  nine  feet  in  a  hundred  on  the 
north  side  of  said  crossing,  and  level  upon  the  south 
side,  and  not  exceeding  five  feet  in  a  hundred  on  North 
Main  Street,  and  four  feet  in  a  hundred  on  Prospect 
street;  said  alterations  and  changes  being  also  de- 
lineated and  shown  on  two  maps  on  file  in  this  office 
one  marked:  'N.  Y.  &  N.  E.  R.  R-  Proposed 
Undercrossiug  of  Main  Street.  Bristol,  Conn.  Scale, 
50  feet  to  one  inch.  Chief  Ensrineer's  Office.  Boston, 
February  10th,  1891.  L.  B.  Bidwell,  Chief  Engineer.' 
And  the  other  marked :  'Proposed  Change  ol  Mwn 
Street  Crossing.  Bristol,  Conn,  Scale,  40  feet  to  one 
inch.  Boston,  February  10th,  IS")!,  h.  B.  Bidwell, 
Chief  Engineer.'  All  of  said  alterations,  changes,  and 
removals  to  be  made  and  done  by  said  railroad  company, 
and  the  expense  thereof,  including  the  damages  to  any 
person  whose  land  is  taken,  and  the  special  damages 
which  the  owner  of  any  land  adjoining  the  public  high- 
ways shall  sustain  by  reason  of  any  change  in  the  grade 
of  such  highways  in  consequence  of  any  change,  altera- 
tinti.  or  removal  above  ordered,  to  be  piid  by  said  rail- 
r  1  id  company.  Geo,  M,  Woodruff,  W.  H.  Hay  ward, 
Wm,  O.  Seymour,  Railroad  Commissioners." 

Plaintiff's  demurrer  to  the  second  defense  in  the  first 
count  is  as  follows:  "  (1)  All  the  allegations  of  said 
defense,  taken  together,  are  insufficient  in  law  to  justify 
t'lc  building  of  an  embankment  and  abutment  within 
X'\2  limits  of  said  North  Main  Street  in  the  manner 
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described  in  the  complaint.  (2)  The  order  of  the  rail- 
road commissioners  referred  to  in  paragraph  1  of  said 
defense,  and  affirmed  as  alleged  in  paragraph  2  thereof, 
and  the  maps  and  exhibits  2  and  3  referred  to  in  para- 
graph 1  as  delineating  the  alterations  and  changes 
ordered,  do  not  authorize  any  encroachment  on  said 
North  Main  street  by  an  embankment  to  support  the 
railway  tracks  of  the  defendant,  or  by  a  stone  abutment 
to  support  said  embankment.  (3)  The  plan  and  intention 
of  the  defendant  to  build  the  embankment  and  stone 
abutment  referred  to  in  the  complaint,  and  alleged  to 
be  within  the  limits  of  said  North  Main  Street,  in  exact 
accordance  with  the  said  order  of  the  railroad  commiss- 
ioners affirmed  by  this  court,  and  with  said  maps  delin- 
eating' the  changes  and  alterations  ordered  as  set  forth 
in  paragraph  3  of  said  defense  as  amended,  is  not 
authorized  or  justified,  in  so  far  as  said  plan  or  intention 
of  the  defendant  involves  any  encroachment  on  said 
North  Main  strest  by  an  embankment  or  abutment. 
(4)  Slid  order  of  the  railroad  commissioners,  with  the 
maps  therein  referred  to,  do  not  authorize  any  encroach- 
ment on  North  Main  street  for  the  purpose  of  locating, 
building,  or  maintaining  the  stone  abutments  referred 
to  andd  escribed  in  said  order."  Its  demurrer  to  the  sec- 
ond defense  in  the  second  counts  is  as  follows:  "(1)  All 
the  allegations  of  said  defense, taken  tog-ether.are  insuffi- 
cient in  law  to  justify  the  building  of  an  embankment 
and  abutment  within  the  limits  of  said  North  Main 
street  in  the  manner  described  in  said  second  count. 
(2)  The  order  of  the  railroad  commissioners  referred  to 
in  paragraph  1  of  said  defense,  and  affirmed  as  alleged 
in  paragraph  2  thereof,  and  the  mips  and  exhibits  2  and 
3  referred  to  in  paragraph  1  as  delineitin?  the  altera- 
tions and  chan£fes  ordered,  do  not  authorize  an  en- 
croachment on  said  North  Main  street  as  described  in 
said  second  count  of  the  complaint,  by  an  embankment 
to  support  the  railway  tracks  of  the  defendant,  or  by  a 
stone  abutment  or  other  structure  to  support  said 
embankment.  (3)  The  plan  and  intention  of  the  defend- 
ant  to    build  the  embankment  and   stone  abutment 
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referred  to  in  said  second  count  of  the  complaint,  and 
alleg-ed  to  be  within  the  limits  of  said  North  Main  street, 
in  exact  accordance  with  said,  order  of  the  railroad 
commissioners  afErmed  by  this  court,  and  the  said  maps 
delineatin^r  the  chang^es  and  alterations  ordered  asset 
forth  in  paragraph  3  in  said  defense,  is  not  authorized 
or  justified,  in  so  far  as  said  plan  or  intention  of  the 
defendant  involves  any  encroachment  on  said  North 
Main  street  by  an  embankment,  abutment,  or  other 
structure.  (4)  Said  order  of  the  railroad  commissioners, 
with  the  maps,  therein  referred  to,  do  not  authorize 
any  encroachment  on  North  Main  street  for  the  pur- 
pose of  locating,  buildiufr,  or  maintaining  the  stone 
abutment  referred  to  and  described  in  said  order." 

Frank  L.  Hniiger/ord  ^u^   Epa-phrodittis  Peck,  for 
appellant. 
Edward  D.  Robbins.  for  appellee. 

Hamebsley,  J.  The  complaint  allegres  that  the 
defendant  intends  to  build  a  bridg-e  for  carrying  its  rail- 
road tracks  over  Main  street  at  the  corner  of  that  street 
and  North  Main  street  (they  beings  high- 
ways within  the  limits  of  the  town  of  Bris- 
tol), and  threatens  to  build  a  stone  abutment  in  con- 
nection with  said  bridge,  so  as  to  encroach  upon  North 
Main  street,  and  occupy  a  strip  thereof,  as  shown  by 
the  annexed  map,  marked  "Exhibit  A,"  and  claims  an 
injunction  restraining  the  defendant  from  building  any 
structure  within  the  limits  of  North  Main  street.  Ex- 
hibit A  is  a  map  (drawn  to  a  scale)  purporting;  to  be  a 
fac  simile  of  the  defendant's  plan  and  profiles  for  the 
abolition  of  the  Main  street  grade  crossing  at  Bristol, 
prepared  and  signed  by  its  chief  engineer.  The  right 
of  the  plaintiff  to  ask  an  injunction  arises  from  the 
duties  imposed  upon  it  by  law,  as  the  agent  of  the  state 
in  the  maintenance  and  care  of  these  highways;  and 
the  defendant,  in  its  second  defense,  sets  up  the  para- 
mount authority  of  the  state,  exercised  through  an 
order  of  the  railroad  commissioners,  appropriating  this 
portion  of  the  highway  as  necessary  for  the  abolition 
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of  a  public  nuisance  eudang'eriag'  the  lives  of  its  citizens 
who  use  the  hicrhways.  The  answer  contain!  a  first 
defense,  in  which  each  allegation  of  the  complaint  is 
either  denied  or  admitted,  and  a  second  defense,  which 
purports  to  allege  estrinsic  facts  sufficient,  if  proved, 
to  defeat  the  plaintiff's  action,  admittinfr  for  the  pur- 
poses of  the  defense  the  facts  stated  in  the  complaint, 
The  alleg^ations  of  the  defense  are:  (1)  The  existence 
of  an  order  by  the  railroad  commissioners  directingf  tUe 
defendant  to  remor^e  its  present  grade  crossing-  of  Main 
street,  and  for  that  purpose  changing  the  location  of 
said  crossing  to  a  point  80  feet  southerly,  at  the  corner 
of  Main  and  North  Main  streets,  and  directing  the  defen- 
dant to  there  build  over  Main  street,  and  adjoining 
North  Main  street,  a  bridge,  with  a  wing  or  support- 
ing abutment,  whose  location  is  definitely  fixed  by  the 
maps  which  are  a  part  of  the  order.  (2)  The  structure 
which  the  defendant  threatens  to  build,  as  alleged  in 
the  complaint,  and  shown  on  the  maps  contained  in  the 
complaint,  is  in  exact  accordance  with  the  command  of 
the  commissioners  contained  in  the  order,  and  the  maps, 
which  are  a  part  thereof.  If  these  allegations  of  fact 
are  denied  and  proved,  a  complete  defense  to  the  action 
is  established.  Instead  of  replying,  by  denial  or  other- 
wise, to  the  defense,  the  plaintiff  has  demurred;  and 
the  action  of  the  court  in  overruling  that  demurrer  is 
the  onlj' error  assigned  in  this  appeal. 

Before  dealing  directly  with  the  demurrer,  we  consider 
what  seems  to  be  the  plaintiff's  conception  of  the  fund- 
amental defect  claimed  to  be  apparent  in  the  second 
defense.-  It  is  this:  An    inspection  of   the 
record  of  the  proceedings  of  the  commiss-  ""Jir'r"nii.°* 
ioners  does  not  clearly  indicate  what  por-  "^JJ'J'S'"" 
tion,  if  any,  of  the  land  within  the  true  lim-  <;it>ttei}*i«- 
its  of  the  highway,  is  to  be  covered  by  the  hniiii!'' 
structure  authorized.     This  claim  is  true, 
but  it  must  be  distinguished  from  a  claim  co-founded 
with  it, — that  the  record  does  not    precisely  indicate 
that  portion  of  the  surface  of  the  land  which  the  struc- 
ture authorized  is  to  occupy.     The  latter  claim  is  not 
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true.  A  map  (drawn  to  a  scale)  locating-  the  structure 
in  accordance  with  distances  from  permanent  and  known 
monuments  describes  its  actual  location  as  precisely  as 
is  possible.  Such  is  the  character  of  the  map  in  ques- 
tion. It  purports  to  denote  corners  of  permanent  build- 
ings, and  the  center  line  of  the  appellee's  present  loca- 
tion, 6xed  by  public  authority,  and  made  a  matter  of 
public  record.  It  is  unnecessary  that  a  map  of  a  pro- 
jected structure,  of  the  nature  of  that  which  was  the 
subject  of  the  order  of  the  railroad  commissioners, 
should  be  so  drawn  as  to  describe  every  possible  mon- 
ument in  the  vicinity  of  its  site.  It  is  enough  if  it  des- 
cribes such,  and  so  many,  that,  when  received  upon  the 
ground,  and  in  relation  to  the  ground,  a  competent  sur- 
veyor can  ascertain  the  points  at  which  to  set  his  stakes. 
The  presumption  is  that  the  board  of  railroad  com- 
missioners, one  of  whose  members  the  law  requires  to 
be  a  civil  engineer,  has  made  no  order  for  the  construc- 
tion of  a  public  work  which  cannot  be  precisely  ex- 
ecuted. On  demurrer,  the  answer  which  set  forth  such 
an  order  was  entitled  to  the  support  of  that  presump- 
tion. The  exact  position  of  the  land  to  be  occupied 
being  thus  sufficiently  shown,  any  statement  in  the 
order  of  the  precise  point  where  the  actual  line  of 
North  Main  street  crosses  this  land  is  immaterial  to  the 
sufficiency  of  the  defense.  The  commissioners  are  deal- 
ing with  the  abatement  of  a  nuisance.  Their  authority 
to  order  such  construction  of  a  bridge  as  is  necessary 
to  most  thorousfhiy  abate  that  nuisance  is  complete, 
including  the  power  to  occupy  land  covered  by  a  high- 
way. They  have  no  authority  to  determine  the  dis- 
puted lines  of  a  highway,  and  were  not  bound  to  do  so 
in  making  the  order.  The  defense  set  up  is  complete, 
whether  the  land  the  defendant  is  ordered  to  occupy  is 
covered  to  the  extent  of  1  foot  or  of  20  feet  by  the  ease- 
ment of  a  highway.  If  the  plaintiff,  as  guardian  of  that 
highway,  thought  its  limits  were  unnecessarily  en- 
croached upon,  it  was  its  duty  to  appeal  from  the  order. 
The  legal  exercise  of  discretion  by  the  commissioners 
cannot  be  challenged  in  any  other  way. 
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But  in  this  connectioD  the  plaintiff  claims  tfaat  the 
record  does  not  clearly  show  that  the  commissioners 
intended  that  any  portion  of  the  hij^^hway  should  be 
occupied.  We  think  the  record  does  clearly 
show  that  the  commissioners  made  this  loca-  Stai'uimJi. 
tton  with  full  understanding-  that  the  land 
occupied  might  be,  and  probably  was,  within  the  limits 
of  this  highway.  Assuming  that  there  must  be  an 
intention  to  appropriate  the  portion  of  the  highway 
within  the  limits  of  the  land  designated,  we  think  that 
intention  sufficiently  appears  on  the  face  of  the  record, 
which  includes  the  order  expressed  in  writing  and  in 
maps.  The  commissioners  apparently  decided  that 
the  structure  described,  covering  the  land  defined,  is 
necessary  to  the  abatement  of  the  nuisance,  notwith- 
standing a  portion  of  the  land  defined  may  be  covered 
by  the  adjoining  highway,  and  ordered  the  defendant 
to  build  that  structure.  This- they  had  the  power  to 
do,  and  were  not  bound  to  first  adjudicate  the  legal 
limits  of  that  highway,  and  then,  in  addition  to  the 
limitation  of  the  use  of  the  highway  necessarily  in- 
volved in  the  location  of  the  structure  ordered,  to  form- 
ally condemn  or  discontinue  as  a  highway  a  precise 
number  of  square  feet.  The  decision  made,  and  the 
structure  ordered,  were  a  sufficient  appropriation  for 
that  purpose  of  such  portion  of  the  highway  as  actually 
covered  land  designated.  It  follows  that  when  the 
defendant  alleges  the  existence  of  this  order,  and  that 
the  structure  it  threatens  to  build  as  alleged  in  the 
complaint  is  in  exact  accordance  with  the  order,  it  sets 
up  a  complete  and  valid  defense,  consistent  with  the 
truth  of  the  essential  allegations  of  the  complaint ;  it 
alleges  facts,  and  not  conclusions  of  law  ;  it  assumes 
the  whole  burden  of  proof  properly  belonging  to  it  (i.  e. 
the  burden  of  proving  the  existence  of  the  order,  and 
of  proving  the  identity  of  the  structure  it  has  threatened 
to  build,  as  alleged  in  the  complaint,  with  the  structure 
it  has  been  ordered  to  build) ;  and  it  does  not,  as  claimed 
by  the  plaintiff,  allege  facts  that  in  any  event  can  be 
held  equivalent  to  a  general  denial,  for  it  admits  the 
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alleg'ation  material  to  the  plaiatifE's  case,  that  the 
threatened  structure  is  within  the  limits  of  the  high- 
way. And  if  the  defendant  fails  to  establish  by  proof 
the  existence  of  the  order,  and  the  identity  of  the 
structures,  the  admission  of  this  fact  entitles  the  plain- 
tifE  to  judgment.  If,  on  the  other  hand,  the  defendant 
does  prove  the  facts  it  has  alleged,  then  the  fact  ad- 
mitted, material  to  the  plaintiff's  case,  becomes  imma- 
terial to  the  case  the  defendant  has  established,  and 
whether  the  fact  so  admitted  is  in  reality  a  fact  or  not 
cannot  affect  the  defendant's  right  to  a  judgment. 
"AU  demurrers  must  distinctly  specify,  the  reasons 
why  the  pleading  demurred  to  is  insuffi- 
'""""'  cient."     Gen.  St.  §873.     Reasons  for  claim- 

ing the  insufificiency  of  the  second  defense,  not  speci- 
fied in  the  demurrer,  do  not  demand  discussion.  The 
plaintiff'  is  not  entitled  to  a  reversal  of  the  judgment 
because  the  trial  court  did  not  sustain  the  demurrer 
for  reasons  not  specified.  The  first  reason  stated  in 
the  demurrer  is  too  general  to  have  any  force.  It  is 
claimed  under  the  fourth  re.ason  that  the  clause  in  the 
written  portion  of  the  order  directing  the  building  of  a 
bridge  over  Main  street,  "with  not  less  than  twelve 
feet  clear  head  room,  with  stone  abutments  located 
upon  the  street  lines  upon  each  side,  and  with  support- 
ing columns  upon  the  gutter  lines  of  the  street,"  con- 
trols the  subsequent  clause,  directing  changes  in  North 
Main  street,  and  contradicts  and  renders  invalid  that 
portion  of  the  order  contained  in  the  maps  which 
directs  ia  detail  the  changes  to  be  made  in  North  Main 
street,  and  fixes  the  exact  location  upon  the  surface  of 
the  land  of  the  supporting  wall  or  abutment  to  be  there 
built.  We  do  not  so  read  the  order.  The  description 
of  the  bridge  over  Main  street  as  one  with  abutments 
on  the  street  lines,  and  supporting  columns  on  the 
gutter  lines,  of  that  street,  exhausts  its  force  in  de- 
scribing the  abutments  and  supporting  columns  men- 
tioned, and  that  description  cannot  be  construed  as 
applicable  to  the  portions  of  the  order  dealing  with 
ch::nges  in  other  streets,  nor  as  compelling  a  wing  or 
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supportidg*  abutment  on  North  Ma.iti  street  to  be  located 
upon  thp  street  line,  notwith  stand  iag-  the  portion  of 
the  order  directinff  these  changes  locates  with  certainty 
the  abutment  in  a  different  place.  Giving  the  widest 
allowable  scope  to  the  langiiage  of  the  two  other  rea- 
sons, they  present,  in  addition  to  the  points  already 
considered,  only  this  claim  :  That  the  railroad  com- 
missioners had  no  power,  in  their  order  for  the  elimina- 
tion of  the  grade  crossing  at  Main  street,  to  direct  the 
abutment  in  question  to  be  built  within  the  lines  of 
North  Main  street ;  and,  if  they  had  such  power,  they 
have  not  given  such  directions.  If  the  commissioners 
had  the  power  to  order  the  erection  of  the  abutment  as 
described,  covering  a  portion  of  the  highway,  it  is  im- 
material to  the  sufficiency  of  the  second  defense  for 
reasons  already  stated,  whether  or  not  the  abutment 
ordered  actually  extends  within  the  legal  lines  of  North 
Main  street.  That  they  had  the  power,  under  chapter 
220  of  the  Public  Acts  of  1889,  to  order  any  changes 
or  alterations  in  highways,  including  their 
partial  discontinuance,  necessary  to  the  eli-  oSiIlliltitn. 
mination  of  a  dangerous  grade  crossing  (of 
which  necessity  the  commissioners  are  the  judges), 
subject  to  a  review  of  their  proceedings  on  appeal  to 
the  superior  court,  and  that  the  law  conferring  this 
power  is  constitutional,  is  too  well  settled  to  be  now 
questioned.  Town  of  Suffield  v.  New  Haven  &  N.  R, 
Co.,  53  Conn.  368,  370,  5  Atl.  366  ;  Fairfield's  Appeal. 
57  Conn.  167,  171,  17  Atl.  764 ;  State  v.  Branford,  59 
Conn.  402,  407,  22  Atl.  336;  Cullen  v.  Railroad  Co., 
66  Conn.  211,  222,  33  Atl.  910 ;  New  York  &  N.  E.  R. 
Co.'s  Appeal,  62  Conn.  527.  26  Atl.  122.  An  appeal 
was  taken  from  the  order  in  question  to  the  superior 
court,  and  the  order  was  affirmed  by  that  court,  and 
the  judgment  of  the  superior  court  was  affirmed 
by  Xhis  court,  in  the  case  last  cited.  To  all  these 
proceedings  the  plaintiff  was  a  party.  So  far  as 
concerns  this  plaintiff,  the  question  of  public  safetj', 
and  that  of  necessity  of  occupying  any  portion 
of    North    Main    street    for    the    elimination    of    the 
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V.  Branford,  59  Conn.  411,  23  Atl.  336.  The  plain- 
tiS  suggests  in  argument  that  the  course  of  pro- 
ceedings by  the  commissioners,  as  recited  in  the  order, 
lays  no  valid  foundation  for  an  order  directing  changes 
in  North  Main  street.  The  record  of  the  commission- 
ers' proceedings,  on  its  face,  seems  sufficient  to  justify 
any  necessary  change  in  that  highway ;  and  being 
sufficient  on  its  face,  the  question  of  some  possible 
latent  defect  cannot  be  raised  by  this  demurrer,  even 
if  the  plaintiff  could  raise  it  in  any  way  other  than  by 
apneal. 

The  brief  and  argument  of  the  plaintiff  suggest  that 
its  real  grievance  is  based  on  the  assumption  that  the 
second  defense  in  some  way  cuts  off  or  abridges  its 
right  to  establish  upon  trial  the  claim  that,  whatever 
this  order  may  apparently  say,  the  commissioners  did 
not  in  fact  intend  to  authorize  the  occupation  of  any 
part  of  North  Main  street,  and  therefore  did  not  author- 
ize an  abutment  extending  over  the  line  of  that  street. 
We  fail  to  see  how  this  right,  if  the  plaintiff  has  such 

a  right,  is  in  any  way  affected  by  the  mode 
S?E?^Bj«'wnr,  of  pleading  the  second  defense,  or  how  the 

demurrer  can  be  construed  as  specifying 
such  a  reason  for  the  insufficiency  of  the  pleading.  If 
the  plaintiff  can  in  this  action,  or  in  any  other  action, 
attack  the  validity  of  the  order,  or  establish  a  meaning 
not  apparent  on  its  face,  because  the  order  was  made 
under  a  misapprehension  of  essential  conditions,  it 
certainly  cannot  do  so  by  means  of  this  demurrer. 
We  think  the  question  raised  by  the  demurrers  to  the 
first  and  second  counts  do  not  materially  differ.  No 
claim  was  made  in  argument  that  the  same  considera- 
tions did  not  apply  to  both  demurrers. 

There  tray  be  doubt  whether  the  true  theory  of  the 
practice  act  would  not,  in  a  case  like  this,  require  the 
defendant  to  allege  the  facts  set  up  in  the  second'  de- 
fense in  connection  with  those  set  up  in  the  first  as  a 
single  defense,  rather  than  to  make  such  facts  the 
basis  of  a  separate  and  distinct  defense.     The  practi- 
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cal  results  of  following  either  form  may  be  substan- 
tially the  same,  and  any  error  in  such  a  matter  is 
waived,  if  not  specified  in  a  demurrer.  As  the  ques- 
tion is  not  material  to  our  decision,  we  merely  mention 
the  doubt,  in  order  to  avoid  any  implied  approval  of 
the  form  followed.  There  is  no  error  in  the  judg- 
ment of  the  superior  court.  The  other  judges  con- 
curred. 


Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  et  al. 


City  of  Indianapolis. 

[Supreme  Court  of  Indiana,  March  jo,  rSgj.) 

Annexation  of  Railroad  Landa  by  City— Right  of  Appeal— Residence 
of  Corporation.* — A  railroad  cotnpanj  owning  land  near  a  city,  upon 
which  ia  located  its  repair  shops,  is  not  a  "resident  freeholder" 
wittain  ttae  meaning  of  the  statute  of  Indiana,  providiog'  that  one  or 
more  such  freeholders  may  appeal  frcm  the  annexation  of  their 
property  by  the  city. 

Same. — And  the  statute  limits  the  right  of  appeal  from  such  an- 
nexation to  residents  of  the  territory  annexed. 

Appeal  from  Marion  county  superior  court.  Af- 
firmed. 

Samuel  O.  PeckenSy  for  appellants. 
J.  B.  Curtis,  for  appellee. 

Howard,  J.  Under  provisions  of  sections  37  and 
88  of  the  act  approved  March  6,  1891.  known  as 
the  "City  Charter"  (1  Rev.  St.  1891,  p.  137;  2  Rev. 
St.  1894,  §§  3808,  3809),  the  city  of  Indian-  ^^^ 
apolis  proceeded  to  annex  certain  territory, 
a  part  of  which  consisted  of  unplatted  lands  owned  by 
the  appellant  railroad  companies.  Appellants  appealed 
from  such  annexation  to  the  court  below,  claiming  the 
right  to  take  such  appeal  by  reason  of  the  provision  in 
section  38  of  said  act  that  "an  appeal  may  be  taken 
■See  note  at  end  of  case. 
11  (N  S)  A  A  E  R  Cas— 44 


.y  Google 


690  RESIDENCE  ^"1  *! 

0*9) 
Plttsbnrff,  etc.,  Ry.  Co.  v.  City  of  Indiaa&polts 

from  sucH  annexation,  by  one  or  more  resident  free- 
holders, in  the  territory  sought  to  be  annexed,  filing' 
their  remonstrance  in  writing*  ag'ainst  such  annexation," 
etc.  Appellee  moved  to  dismiss  the  appeal  for  the  rea- 
son that  the  appellants  were  not  "resident  freehold- 
ers in  the  territory  sought  to  be  annexed,"  filing  the 
affidavit  of  Mayor  Denney  in  support  of  such  motion. 
In  answer  to  the  motion  and  affidavit  of  appellee,  the 
appellants,  by  the  solicitor  of  the  first-named  appel- 
lant, filed  a  counter  affidavit,  giving  reasons  to  show 
that  appellants  were  resident  freeholders  in  the  terri- 
tory, as  follows :  "That  one  of  the  offices  of  said 
plaintiff,  and  an  office  of  one  of  the  superintendents  of 
the  said  P..  C,  C.  &  St.  L.  Railway  Company,  is,  and 
was  at  the  time  of  the  filing  of  said  complaint,  locateo 
in  the  city  of  Indianapolis,  Indiana,  where  the  business 
of  the  Indianapolis  division  of  said  company  is  trans- 
acted, a  part  of  the  railroad  and  property  of  said  divis- 
ion being  situated  in  and  upon  the  territory  described  in 
the  complaint;  that  in  said  territory  is  the  office  of  the 
master  mechanic  of  the  said  railway  company,  and  the 
business  of  the  shops  for  the  construction  and  repair 
of  cars,  engines,  and  machinery  of  said  company  for 
said  division  is  situated  in  said  territory:  that  the  said 
C.  H.  &  I.  RailroEid  Company  (the  remaining  appellant) 
is  a  corporation  under  the  laws  of  the  state  of  Indiana, 
and  has  an  office  and  place  of  business  in  the  said  city 
of  Indianapolis."  According  to  the  showing  thus  made 
in  the  affidavit,  if  each  of  the  appellants 
wiraiuadi  ki  ^^^  an  individuil,  instead  of  a  corporation, 
SSliKKr.'  ^yich  individual  would  have  no  right  of 
iraHircuvin-  appeal  under  the  statute.  The  substance 
of  the  affidavit  is  that  the  appellants  each 
have  an  office  and  place  of  business  in  the  city  of 
Indianapolis  fthat  Is, outside  the  territory  to  be  annexed), 
while  in  addition  to  this,  they  have  railroad  property 
in  the  territory  in  question,  and  the  first-named  appel- 
lant has  a  master  mechanic's  office  there,  together 
-  with  the  business  of  its  construction  and  repair  shops. 
If  any  residence  is  shown  by  the  facts  stated,  it  is  a 
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residence  in  the  city  of  Indianapolis,  with  only  property 
and  business  in  the  territory  to  be  annexed.  In  Kirk- 
land  V.  Board,  142  Ind.  123,  41  N.  E.  374,  we  held 
that  the  phrase  "resident  freeholders  upon  such  street," 
as  used  in  section  73  of  the  city  charter,  was  not  equiv- 
alent to  residents  of  the  city  of  Indianapolis  owning 
property  upon  such  street,  but  was  intended  to  mean 
persons  residing-  upon  the  street  and  owning:  property 
thereon.  And  in  the  recent  case  of  Tag'g:art  v.  Clay- 
pool  (Ind.  Sup.)  44  N.  E.  18,  in  considering  the  same 
sections  of  the  city  charter  now  again  before  the  court 
in  the  case  at  bar,  it  was  held  competent  for  the  legis- 
lature to  confine  the  right  of  appeal  in  annexation  pro- 
ceedings to  "resident  free-holders  in  the  territory  sought 
to  be  annexed."  Unless,  therefore,  it  should  appear 
that  railroad  corporations  have  some  privileges,  under 
this  statute,  in  addition  to  those  given  to  individual  citi- 
zens, it  must  follow  that  in  the  case  now  before  the  court 
there  was  no  right  of  appeal  in  the  appellant  compa- 
nies. The  authorities  to  which  counsel  refers  have 
relation,  for  the  chief  part,  to  the  domicile  of  corpora- 
tions. In  general,  the  domicile  of  a  corporation  is  in 
the  state  from  which  it  receives  its  charter,  though  a 
railroad  company  having  its  road  in  two  or  more  states, 
but  being  one  corporation,  with  one  management  and 
board  of  directors,  may  be  said  to  be  a  separate  corpor- 
ation in  each  of  said  states,  and  governed  as  to  its  prop- 
erty in  each  state  by  the  laws  thereof.  For  most 
purposes  the  company  may  be  sued  in  any  county  in 
the  state  through  which  its  road  runs,  by  service  of 
process  upon  the  proper  officer  or  agent  therein.  As- 
pinwall  V.  Railway  Co.,  20  Ind.  492;  Railway  Co.  v. 
Harden,  137  Ind.  486,  37  N.  E.  324;  Eel  River  R.  Co. 
V.  State.  143  Ind.  231,  42  N.  E.  617.  In  1  Wood,  R. 
R.  (Minor's  Ed.,  1894)  30,  it  is  said  :  "A  corporation, 
like  an  individual,  may  have  a  domicile  in  one  state 
and  residence  in  another.  Its  domicile.as  we  have  seen, 
is  in  the  state  creating  it,  but  its  residence  is  in  the  place 
where  its  principal  office  is  located,  and  its  principal 
operations  are  conducted. ' '  And  in  the  same  work  (page 
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31),  quoting  from  an  English  case,  it  is  said  :  "The 
home  of  a  corporation  must  be  taken  to  be  that  place 
which  is  occupied  as  such, — where  their  profits  come 
home  to  them,  where  orders  emanate,  and  where  the 
chief  offices  of  the  company  are  to  be  found."  And 
again,  on  the  page  last  cited;  "In  most  states,  as  to 
railroad  corporations,  it  is  held  that  they  are,  for  many 
purposes,  to  be  regarded  as  constructively  residents  of 
each  county, city, or  town  through  which  the  road  passes. 
But  for  ordinary  purposes  they  are  treated  as  having 
their  residence  only  in  the  place  where  their  principal 
office  is  located  and  their  principal  business  is  trans- 
acted." In  Rap.  &  L.  Law  Diet.  1113,  it  is  said: 
"  'Residence'  is  used  in  law  to  denote  the  fact  that  a 
person  dwells  in  a  given  place,  or,  in  the  case  of  a  cor- 
poration, that  its  management  is  carried  on  there." 

Following  these  authorities,  we  should  conclude  that, 
at  most,  the  record  shows  that  appellant's  residence 
was  in  the  city  of  Indianapolis,  where  the  business  of 
said  companies  was  transacted,  and  not  in  the  territory 
to  be  annexed.  We  do  not  think,  however,  that  the 
domicile  or  residence  of  the  companies,  as  such,  is  in 
question  in  the  case  at  bar.  It  is  to  be  remembered 
that  the  legislature  might  have  provided  for  annexation 
of  territory  to  the  city  without  giving  any  ri^ht  of 
appeal.  We  are  of  opinion  that  it  was  the  intention  of 
that  body,  in  this  provision  of  the  city  char- 
ter, to  confine  the  right  of  appeal  from  an- 
nexation to  those  persons  who  should  be  citizens  and 
freeholders  of  the  territory  to  be  annexed.  Such  per- 
sons, as  said  in  Kirkland  v.  Board  and  Taggart  v.  Clay- 
pool.  supra,  have  special  interests  in  the  matter,  where- 
as the  rights  of  mere  property  owners  are  not  mater- 
ially affected.  In  the  case  last  cited  the  court  said: 
"It  is  the  convenience,  safety,  and  well-being  of  the 
inhabitants  of  the  territory  to  be  affected,  on  the  one 
hand,  and  that  of  the  city,  on  the  other,  that  the  stat- 
ute makes  the  criterion  for  determining  the  question  of 
annexation."  As  to  any  difference  in  local  taxation  it 
was  also  said  in  that  case  that,  while  annexation  makes 
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the  property  owner  liable  to  city  taxation  for  local  pur- 
poses, "he  IS  freed  from  local  taxation  in  the  township 
or  other  political  subdivision  wherein  he  was  taxed  be- 
fore annexation."  Besides,  as  may  be  inferred,  '*the 
benefits  to  be  derived  from  the  expenditure  of  public 
money  raised  by  taxation  in  the  city  would  be  corres- 
ponding'ly  increased."  We  find  no  error  in  the  record. 
Judgement  affirmed. 

Railroad  Corporations— Residence.— The  residence  of  a  corpora- 
tion, if  it  can  b«  said  to  have  a  residence,  is  neceasarilj  wliere  it 
exercises  corporate  f  anctiona.  It  dwells  in  the  place  where  its 
business  is  done.  It  is  located  where  its  franchises  are  exercised. 
It  is  present  where  it  is  engaged  in  the  prosecution  of  the  corporate 
enterprise.  Bristol  v.  Chicago,  etc.,  R.  Co.,  15  III,  436  ;  Baldwin  v. 
Uiss.,  etc.,  R.  Co.,5  Clark  (Iowa),  516;  Louisville  R.  Co.  >>.  Letson, 
2  How.  (U.  S.)  497";  Conover  v,  Ins.  Co.,  10  How.  Pr,  403;  Hubbard 
V.  Ina.  Co.,  11  How.  Pr.  149;  Glaize  v.  8.  Car.  K.  Co.,  1  Strob.  79; 
Cromwell  v.  Ins.  Co.,  2  Rich.  512 ;  Bank  v.  McKenzie,  2  Brock.  C.  C. 
392 ;  Adams  v.  Great  Central  R.  Co.,  6  Hurl.  &  N.  404 ;  Smith  v.  Sil- 
ver Valley  Mining:  Co.,  10  Am.  &  Eng.R.  Caa.  li  Bait.  &.  Ohio  R.  Co. 
V,  Glenn,  28  Md.  287;  Gill  v.  Kentucky  A  Col.  Co.,  7  Bush  {Ky.),635; 
Cowardin  ».  Universal  Life  Ins.  Co.,  32  Gratt.  (Va.)  445;  Day  if. 
Newark  India  Rubber  Co.,  1  Blatch.  C.  C.  628;  Land  Grant  Co.  v. 
Board  of  Commissioners,  6  Kan.  245;  N.  O.,  J.  AG.  N.  R.  Co.  v. 
Wallace,  50  Miss.  244 ;  Ormsby  v.  Mining  Co.,  56  N.  Y.  623. 


Grand  Trunk  Ry.  Co. 


Central  Vermont  R.  Co.  (American  Loan  & 
Trust  Co.  Intervener). 

{Circuit  Court,  D.  VermOHl,  Feb.  13,  1S98.) 

Receivers— Lien  on  Earnings — Demurrer  by  fnterveners.^Only 
the  defendant  railroad  company  can  object  to  a  bill  for  the  appoint- 
ment of  a  receiver  to  take  charg'e  of  its  affairs  upon  the  ground  that 
plaintiff  is  not  a  judg-ment  creditor,  and  is  not  entitled  to  follow  the 
assets  in  equity  ;  and  such  question  cannot  be  raised  by  an  inter- 
vening creditor. 

Same. — A  lien  upon  the  gross  earnings  of  a  railroad  company  can- 
not be  enforced  with  adequacy  at  law. 


Charles  M.  Wildes,  for  plaintiff. 
Moorjield  Storey,  for  demurrant. 
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Wheeler,  District  Judge.  The  bill  alleges  lia- 
bilities of  the  defendant  to  the  plaintiff,  some  secured 
by  pledge  of  gross  earnings,  some  by  mortgage  bonds, 
luud.         some  by  traffic  balances,  and  some  not  at  all ; 

also,  other  liabilities  of  the  defendant,  se- 
cured by  mortgages  and  otherwise;  and  the  situation 
of  the  defendant's  road  and  property,  with  reference  to 
its  duties  as  a  common  carrier,  its  insolvency,  and  lia- 
bility to  multiplicity  of  suits,  embarrassment,  dis- 
■  integration,  and  loss  to  its  security  holders,  if  per- 
mitted to  go  on;  and  praying  the  appointment  of  a  re- 
ceiver, the  marshaling  of  assets,  and  for  further  relief. 
On  appearance  and  consent,  yielded  by  the  defendant, 
receivers  were  appointed  and  took  possession;  and  the 
American  Loan  &  Trust  Company,  one  of  the  mort- 
gagees mentioned  in  the  bill,  afterwards,  by  leave  of 
court,  intervened  as  a  defendant,  and  filed  a  demurrer 
to  the  bill  for  want  of  equity,  which  has  now  been  heard. 

The  principal  objection  urged  to  the  bill  is 
gSlfr'^i'"''  ^'^^  ^^  plaintiff  is  not  a  judgment  creditor, 
rwkriiuntMn.  and  is  without  right  to  follow  the  assets  of 

the  defendant  in  equity  in  this  court,  where 
the  division  between  remedies  at  law  and  in  equity  is 
strict.  If  this  would  have  been  true  at  the  outset,  it 
would  only  have  been  so  as  to  the  defendant  then  in 
court,  which  only  had  the  right  to  insist  upon  a  trial 
at  law  of  its  liabilities  to  the  plaintiff,  and  might  waive 
it,  and  did.  The  demurrant  came  into  the  cause  as  it 
^  stood  with  that  right  waived.     Nothing  is 

claimed  of  it,  or  by  it,  that  is  triable  by  jury. 
The  lien  Ujion  gross  earnings  set  up  could  not  bie  en- 
forced with  adequacy  at  law,  and  the  situation  set  forth 
is  like  that  which  is  said  by  Mr.  Chief  Justice  Pul- 
ler, for  the  court,  in  Railroad  Co.  v.  Humphreys,  145 
U.  S.  82,  12  Sup.  Ct.  787,  to  be  sufficient  for  a  bill  by 
the  insolvent  corporation  for  a  receiver,  and  the  mar- 
shaling of  assets.  If  the  corporation,  as  plaintiff, 
could  maintain  such  a  bill  against  its  creditors,  for  dis- 
tribution of  its  assets  among  thi-m,  no  good  reason  is 
now  here  apparent  why  a  substantial    creditor  could 
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not  maintain  a  like  bill,  in  behalf  of  itself  and  otber 
creditors,  against  the  corporation,  for  the  same  pur- 
pose; and  more  clearly,  if  it  could  maintain  such  a  bill, 
it  could  consent  to  the  same  relief  upon  a  bill  a^inst  it. 
Its  position  as  plaintiff  or  defendant  would  not,  in 
equity  procedure,  be  material.  The  demurrant,  as  an 
intervener,  does  not  seem  to  sta.nd  in  a  position  of  em- 
barrassment by  this  form  of  procedure,  or  of  having 
any  just  cause  to  object  to  it.     Demurrer  overruled. 


Northern  Alabama  Ry.  Co. 


{Circuit  Court  of  Appeals,  Fifth  Circuit,  May  3,  rSgS  ) 

Receivers— Allowance  of  Expenses — Estoppel.* — Where  a  railroad 
receiver  had  incurred  ezpeneeB  in  taking  trips  to  Europe  at  the  in- 
stance of  the  bondholders,  for  the  purpose  of  eitricatiog:  the  road 
from  its  financial  difficulties,  the  bondholders  are  estopped  to  com- 
plain that  the  receiver  was  allowed  such  expenses  out  of  the  pro- 
ceeds of  the  sale  of  the  road  under  a  decree  of  foreclosure. 

Same,— And  the  purchasers  of  the  road  at  such  sale  were  not 
entitled  to  object  to  such  allowance. 

Same.— Other  expenses  incurred  bj  the  receiver  in  travelling  to 
and  from  his  residence  to  the  railroad  property  and  elsewhere  about 
the  country  in  the  interest  of  the  property  in  his  custody  were  prop- 
erly alloTred  under  such  decree. 

Same— Appeal. — The  appellate  court  will  not  disturb  the  findings 
of  the  lower  court  in  the  matter  of  the  compensation  of  e.  receiver, 
unless  injustice  clearly  appears. 

Appeal  from  decree  modifying-  master's  report  from 
the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama.     Affirmed. 

Geo.  L.  Rives  and  Girault  Farrer,  for  Northern 
Alabama  Ry.  Co. 

/.  F.  Martin  and  E.  B.  Kruttschniit,  for  E.  A. 
Hopkins. 

*See  notes  at  end  of  case. 
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Before  Pardee  and  McCormick,  Circuit  Judges, 
and  SwAYNE,  District  Judge. 

Pardee,  Circuit  Judg-e.  The  Birmtngham,  Shef- 
field &  Tennessee  River  Railroad  Company,  a  corpo- 

itri^  ration  organized  under  the  laws  of  Alabama, 
owned  and  operated  a  railroad  from  the 
town  of  Sheffield,  Ala.,  to  the  town  of  Parish,  on  the 
line  of  the  Georgia  Pacific  Railroad,  running  through 
some  five  counties  in  the  state  of  Alabama.  April  1, 
1889,  the  said  company  executed  to  the  Knickerbocker 
Trust  Company,  a  New  York  corporation,  a  deed  of 
trust  under  which  $2,975,000  of  bonds  were  issued  to 
the  Sheffield  &  Birmingham  Construction  Company. 
which  bonds  were  by  the  last-named  company  after- 
wards hypothecated  to  various  parties.  On  June  1. 
1893,  the  railroad  company  having  been  in  default  in 
the  payment  of  interest  on  the  aforesaid  bonds  for 
more  than  a  year,  the  Knickerbocker  Trust  Company 
filed  its  bill  in  the  court  a  qua,  asking  for  the  appoint- 
ment of  a  receiver,  the  foreclosure  or  the  trust  deed, 
and  a  sale  of  the  mortgaged  premises.  The  railway 
company  answered  the  bill,  admitting  all  its  allegations  ; 
whereupon,  on  June  7,  1893,  the  court  appointed  E. 
A.  Hopkins,  a  citizen  of  Philadelphia,  receiver  of  all 
the  property  of  the  Birmingham,  Sheffield  &  Ten- 
nessee River  Railroad  Company.  The  evidence  shows 
that  Mr.  Hopkins  was  selected  as  receiver  by  and 
through  the  consent  oE  the  parties  in  interest.  The 
receiver,  having  filed  his  bond,  on  June  16.  1893.  took 
pissesslon  of  the  railroad,  and  thereafter  held  and 
operated  the  same,  under  the  direction  of  the  court, 
until  November  30,  1895,  when  he  turned  over  the 
p-operty  to  the  purchasers  thereof,  A  decree  of  fore- 
closure and  sale  was  entered  in  favor  of  the  Knicker- 
bocker Trust  Company  on  July  5,  1895,  by  the  terms 
of  which  it  was  ordered  that  the  railroad  should  be 
sold  by  a  commissioner  therein  appointed;  that  the 
oarchasers  should  pay  to  the  commissioner  the  sura  of 
550,000  in  cash  ;  that  the  purchasers  should  be  entitled, 
in  the  settlement  of  the  balance  of  the  purchase  price. 


.y  Google 


Am  A  Enff  RECEIVERS  697 

RCu 

Northern  Alabama  Ry.  Co.  v.  Hopkins 

to  turn  in  or  use  receiver's  certificates,  or  other  valid 
claims  against  the  receiver,  or  bonds  of  the  railway 
company  ;  that  the  receiver  should  not  receive  any  bid 
for  a  sum  less  than  $500,000  ;  that  the  proceeds  of  the 
sale  were  to  be  applied  to  the  payment  of  the  expenses 
of  the  sale  and  the  debts  and  liabilities  incurred  by  the 
receiver  in  the  operation  of  the  railway  property,  in- 
cludingf  a  reasonable  allowance  to  the  said  receiver  for 
his  compensation  and  for  his  attorney,  the  clerk's  fees, 
the  charg-es  of  the  trustee  and  its  counsel,  all  such 
sums  as  mig'ht  by  subsequent  orders  in  the  cause  be 
declared  to  be  pa37able  out  of  the  purchase  money  and 
be  prior  in  lien  to  the  bonds  secured  by  the  mortgage 
and  deed  of  trust,  the  bonds,  coupons,  and  interest 
thereon  secured  by  the  first'  mortpag'e  in  fall,  or,  if 
there  be  not  sufEcieat,  a.  pro  rata  amount  thereon,  and 
to  the  payment  of  the  balance,  if  any,  into  court.  The 
railroad  was  sold  under  said  decree  on  September  16, 
1895,  to  J.  Kennedy  Tod  and  James  J.  Leiper,  who 
duly  complied  with  the  terms  of  the  sale.  On  October 
29.  1895,  the  sale  to  Tod  and  Leiper  was  confirmed, 
and  a  deed  ordered,  and  in  the  decree  to  that  effect  the 
following  provision  is  found  : 

"And  that  the  said  purchasers,  J.  Kennedy  Tod  and 
James  J.  Leiper,  and  their  heirs  and  assigns,  be,  and 
they  are  hereby,  allowed  to  appear,  either  in  person  or 
by  attorney,  before  the  said  special  master,  and  also 
before  the  court,  in  any  and  all  proceedings  wherein 
and  whereby  any  claim  against  said  Birming-ham,  Shef- 
field and  Tennessee  River  Railroad  Company,  or  the 
receiver  of  said  company,  is  sought  to  be  declared  to 
be  payable  out  of  the  said  purchase  money,  or  to  be 
prior  in  lien  to  the  mortgage  bonds  of  said  railroad 
company  ;  and  the  said  purchasers,  and  their  heirs  and 
assigns,  shall  have  the  right  to  appeal  from  all  decrees 
in  such  cases  to  the  same  extent  cis  the  original  parties 
to  the  said  suit." 

On  January  9,  1896,  the  receiver  presented  his  final 
report,  accompanied  by  a  statement  of  his  personal 
expenses,    and  a  petition  asking  for  compensation,  and 
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the  appointment  of  a  master  to  determine  the  amount 
thereof.  Upon  this  petition,  a  decree  of  reference  was 
entered  the  same  day  contaiaing' the  following^ provision: 

"It  is  farther  ordered  and  decreed  that  the  said  mas- 
ter shall  be  empowered  to  hear  the  testimony  of  such 
witnesses  as  the  petitioner  and  said  parties  may  cause 
to  be  broug'bt  before  him,  and  such  other  testimony  as 
may  be  leg'ally  admissible  in  such  cases,  and  from  such 
testimony  to  find,  fix,  and  determine  the  amount  of  the 
said  receiver  Bdmund  A.  Hopkins'  compensation,  and 
that  be  report  the  amount  of  bis  findings  to  this  court 
by  tbe  27th  day  of  April,  18%." 

After  taking-  much  evidence,  the  master  filed  an 
elaborate  report,  recommending;  that  the  receiver  be 
allowed  for  compensation  as  receiver  the  sum  of  S20, 
000 ;  for  personal  expenses, — trips  to  Europe  $3,150, 
and  for  other  personal  expenses  $3.022.50, — making  a 
total  of  $26,172.50,  subject  to  a  credit  of  $6,127.82. 
To  this  report  exceptions  were  filed  by  J.  Kennedy 
Tod  and  John  G.  Leiper  and  the  Northern  Alabama 
Railway  Company,  as  purchasers  of  the  railway  prop- 
erty at  the  foreclosure  sale.  The  g-rounds  of  the 
exceptions  were  that  personal  expenses  should  not  have 
been  allowed  at  all.  because  no  itemized  accounts  were 
presented,  nor  vouchers  produced,  nor  were  said  ex- 
penditures necessary  ;  and  that  the  compensation  of 
520,000  is  excessive,  and  not  warranted  by  the  testi- 
mony. Hopkins,  the  receiver,  also  filed  exceptions  to  the 
report,  claiming  that  the  sum  allowed  him  as  compen- 
sation was  inadequate  and  not  reasonable.  The 
exceptions  to  the  master's  report  were  heard  before 
the  court,  all  parties  bejngf  represented  by  counsel ; 
whereupon  tbe  court,  being  of  opinion  that  the  $20,000 
allowed  the  receiver  for  compensation  was  excessive, 
and  that  the  sum  of  $5,000  per  year  would  be  a  just 
and  reasonable  compensation,  maintained  the  exceptions 
filed  by  the.  purchasers  to  that  extent,  but  otherwise 
overruled  all  exceptions,  and  entered  a  decree  accord- 
ing-ly.  From  this  last  decree  the  Northern  Alabama 
Railway  Company,  as  purchaser,  appealed,  assigning 
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as  error  the  allowance  by  the  special  master  and  the 
court  of  the  personal  expenses  claimed  by  the  receiver. 
Only  the  Northern  Alabama  Railway  Company  and  £. 
A.  Hopkins  were  made  parties.  Hopkins  entered  a 
cross  appeal  against  the  Northern  Alabama  Railway 
Company  solely,  assig-ning-  as  error  that  the  court  erred 
in  overruling  the  receiver's  exceptions,  and  reducing' 
the  amount  of  compensation  as  allowed  by  the  special 
master. 

The  evidence  shows  that  the  master  reports  that  the 
expenses  of  the  receiver  in  his  several  trips  to  Europe 
were  incurred  while  the  receiver  was  visiting  Europe 
in  the  interest  and  at  the  instigation  of  the  bondholders, 
and  with  the  consent,  of  the  stockholders  of  the  rail- 
way company,  to  try  and  bring  about  a  reorganization 
which  would  get  the  property  out  of  its  then  embar- 
rassed financial  condition,  and  complete  the  railroad  in 
accordance  with  its  original  design  ;  and  that  it  was 
then  believed  by  all  the  parties  that  the  receiver,  because 
of  bis  knowledge  of  the  subject,  would  be  the  best 
person  who  could  be  selected  to  present  the  plans  to 
those  who  were  already  interested  in  the  property  as 
well  as  to  those  from  whom  it  was  hoped  additional  cap-  ' 
ital  could  be  obtained. 

Without  seriously  denying  this  evidence,  the  appel- 
lant contends  that  the  business  was  entirely  outside  of 
the  receiver's  duties  under  the  order  of  the  court, 
which,  it  is  claimed,  were  limited  to  managing  and 
operating  the  railroad,  keeping  it  open  as  a  public 
highway,  and  to  collecting  money  due  to  the  company; 
and  that,  as  the  endeavors  to  successfully  reorganize 
the'  property  were  fruitless,  the  expense  cannot  be 
allowed,  particularly  as  against  Tod  and  Leiper  and 
the  Northern  Alabama  Railway  Company,  purchasers 
of  the  property.  On  the  other  hand,  it  is  contended 
that  Leiper  and  Tod  were  really  a  purchasing  commit- 
tee, representing  all  the  bondholders,  and  that,  as  the 
expenses  were  incurred  in  the  interest  of  and  with  the 
consent  of  the  bondholders,  they  cannot  be  allowed  to 
object  to  the  expense  ;  and  it  is  further  contended  that 
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it  was  proper  foi-  the  receiver  to  act  in  conjunction 
with,  and  in  the  interest  of,  all  the  bondholders,  to 
endeavor  to  bring  about  a  reorganization  of  the  prop- 
erty. As  to  these  expenses  the  special  master  reports 
as  follows : 

"It  further  appears  from  the  testimony  given  and 
the  papers  filed  in  tbis  matter  that,  while  this  suit 
was  in  progress,  several  plans  were  set  on  foot,  or 
attempted  to  be  set  on  foot,  between  Messrs.  J.  Ken- 
nedy Tod  and  John  G.  Leiper,  representing  the  bond- 
holders, and  the  receiver,  and  with  the  consent  of  the 
stockholders  of  the  railroad,  to  get  the  property  out  of 
its  then  condition,  and  complete  it,  in  accordance  with 
its  original  design,  into  Birmingham,  and  extending  it 
to  Riverton  ;  and  that  it  was  then  believed  that,  because 
of  his  knowledge  of  the  subject,  the  receiver  in  this 
cause  would  be  the  best  person  who  could  be  selected 
to  present  the  plans  to  those  who  were  already  inter- 
ested in  the  property,  as  well  as  to  those  from  whom 
it  was  hoped  the  necessary  additional  capital  could  be 
obtained  ;  and  that,  pursuant  to  that  understanding, 
Mr.  Hopkins  made  three  trips  to  Europe,  as  testified 
to  by  him,  and  which  were  fully  known  by  Messrs. 
Tod  and  Leiper.  It  cannot  be  believed  that  it  was 
understood  by  those  parties  that  Hopkins  was  making 
these  trips,  or  'excursions,'  as  counsel  for  the  railway 
company  term  them,  with  the  intention  or  expectation 
of  paying  his  own  expenses.  He  had  no  interest  in  the 
property,  either  as  bondholder  or  stockholder,  and, 
although  he  admits  an  interest  in  the  property  by  rea- 
son of  the  stock  in  the  railroad  company  belonging  to 
his  friends,  it  could  hardly  be  supposed  that  his  frietid- 
ship  would  be  carried  to  the  extent  of-  his  paying  out 
S3,150,  when  the  property  involved  was  first  called 
upon  to  pay  off  the  claim  of  the  bondholders,  amounting 
to  about  SI,  700,000,  together  with  all  prior  claims  and 
the  costs  of  this  litigation,  before  anything  could  possi- 
bly be  realized  upon  the  stock  in  the  railroad.  It  might 
be  argued  that  there  may  have  been  some  other  plan 
understood  between  Mr.  Hopkins  and  these  represeo- 
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tatives  of  the  bondholders  looking:  to  bis  compensation 
in  this  regard,  and  a  repayment  of  his  expenses,  but  if 
such  a  plan  existed  it  might  well  be  presumed  they 
would  have  made  it  known  on  the  hearing.  Kor  can 
I  find,  after  careful  perusal  of  the  plans  of  reorgHuiza- 
tion  filed  a»  part  of  the  testimony  in  this  cause,  any 
provision  by  which  any  compensation  for  payment  of 
expenses  is  made  to  Hopkins.  Of  course,  the  distinction 
must  be  kept  in  mind  that,  even  if  it  had  been  agreed 
between  the  parties  to  the  litigation  that  provision 
should  be  made  by  the  court  to  pay  the  receiver's  ex- 
penses of  this  character,  and  that,  without  notice  of 
such  a  claim,  third  persons  should  have  bought  the 
property  under  the  decree  rendered  in  this  suit,  it 
might  be  doubted  if  the  court  would  impose  these 
expenses  as  a  prior  claim  under  its  decree ;  but  in  this 
case  the  purchasers  of  the  property  were  the  same  par- 
lies with  whom  all  prior  transactions  had  been  had, 
and  they  had  acted  with  the  receiver  in  his  efforts  to 
put  the  property  on  its  feet,  and  they  would  have  been 
the  beneficiaries  had  his  and  their  efforts  been  success- 
ful. It  seems  that  it  would  be  just  and  equitable  that 
the  amount  shown  to  have  been  expended  on  these  trips, 
about  which  there  was  no  contention,  should  be  allowed. 
It  is  shown  that  the  Northern  Alabama  Railroad  Com- 
^ny  simply  stands  in  the  'shoes'  of  Messrs.  J.  Kennedy 
Xod  and  John  G.  Leiper,  the  purchasers  of  the  railway 
property,  who  themselves  represented  the  bondholders 
of  the  Birmingham,  SheflBeld  &  Tennessee  River  Rail- 
way Company,  and  that  they  assigned  their  bid  to  said 
Northern  Alabama  Railway  Company,  which  is  a  new 
corporation,  organized  for  the  purpose  of  operating  the 
purchased  property." 

The  view  we  take  is  that,  under  the  circumstances 
reported  by  the  special  master,  the  bondholders  are 
estopped  to  deny  the  propriety  of  the  ex- 
penses incurred  by  the  receiver  at  their  own  i«»i"n-iit«w- 
instance  and  for  their  own  benefit,  and  that  -KifftT"" 
the  purchasers  of  the  railway  property 
under  the  decree  of  foreclosure  and  sale,  as  such,  have 
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no  iaterestto  contest  the  expenses  of  the  receiver.  The 
other  expenses  of  the  receiver  which  are 
contested  appear  to  have  been  incurred  by 
the  receiver  in  traveling"  to  and  from  his  residence  to 
the  railway  property  and  elsewhere  about  the  country, 
in  the  interest  of  the  railway  property  in  his  custody. 
As  the  evidence  shows  that  such  traveling  was  neces- 
sary in  looking*  after  the  involved  interests  of  the  rail- 
way property  in  his  charg'e,  we  are  of  opinion  that  they 
were  properly  allowed,  and  we  take  this  view  the  more 
readily  because,  g-enerally,  in  such  cases,  the  expenses 
allowed  receivers  of  railway  property  are  so  identified 
with  the  matter  of  compensation  as  to  ordinarily  affect, 
if  not  control,  the  allowance  made  by  the  court.  The 
receiver's  compensation,  as  fixed  by  the  circuit  court 
appears  to  be  reasonable,  under  the  evidence.  Certainly, 
it  cannot  be  held  excessive  on  appeal,  for  we  cannot  say 
that  it  was  unjust,  insufficient,  or  unreasonable. 
We  Jiad  occasion  to  declare  the  rule  in  matters  of 
this  kind  in  Gaines' Adm'r  v.  Mills'  Ex'rs, 
i».  MrMi-  ^3  u.  s.  App.'229,  235,  4C.  C.  A.  521,  525, 
and  54  Fed.  614,  617  : 

"Appellate  courts  are  generally  not  disposed  to 
disturb  the  findin^rs  of  the  lower  courts  in  the  matter 
of  compensation  for  services  of  trustees,  solicitors, 
receivers,  and  masters  rendered  in  the  conduct  of  litigfa- 
tion  in  said  courts,  whether  based  on  findings  of  masters 
or  verdicts  of  juries,  unless  injustice  clearly  appears, 
for  the  reason  that  the  court  below  should  have  consid- 
erable latitude  of  discretion  on  the  subject,  since  it  has 
far  better  means  of  knowing  what  is  just  and  reasonable 
than  an  appellate  court  can  have.  See  Trustees  z\ 
Greenouffh,  105  U.  S.  527.  537;  Cowdrey  i^.  Railroad 
Co.,  1  Woods.  331,  341.  Fed,  Cas.  No.  3,293;  and 
Head  v.  Hargrave.  105  U.  S.  45." 

We  have  been  furnished  with  no  authority  to  justify 
us  in  departing"  from  the  rule  above  declared.  We  do 
not  find  it  necessary  to  pass  upon  the  question,  much 
arg"ued  in  the  briers,  whether  it  is  proper  to  permit  a 
receiver  of  the  court  to  participate  in  schemes  of  reor- 
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sraaization.  Nor  do  we  decide  that  the  appellant  has 
on  the  record  an  interest  su£5cieat  to  warrant  bis  appeal 
(but  see  Central  Trust  Co.  v.  Grant  Locomotive  Works, 
138  U.  S.  207,  223.  10  Sup.  Ct.  736),  nor  that  either 
the  appeal  or  cross  appeal  was  properly  taken.  The 
decree  of  the  circuit  court  is  affirmed. 


New  York.— 2  N.  Y.  R.  S.  470.  §  76;  N.  Y.  Laws  of  1842,  ch.  3,  §  2, 
as  ameuded  by  N.  Y.  Laws  of  1879,  ch.  442;  N.  Y  Laws  of  1883,  ch. 
378,  S  2.  as  amended  by  N.  Y.  Laws  of  1886,  ch.  275,  g  2;  N.  Y.  Laws 
of  1886,  ch.  310,  §  6;  Code  of  Civ.  Proc.,  §  3320.  as  amended  by  N.  Y. 
Laws  of  1892,  ch.  465.  And  compare  the  following  cases:  In  re 
Bank  of  Niagara,  6  Paige  (N.  Y.)  213;  Van  Buren  v.  Chenango  Co. 
Mot.  Ins.  Co.,  12  Barb.  (N.  Y.)  671.  cited  in  In  re  Hnlbert,  10  Abb. 
N.  Caa.  |N.  Y.)  289;  Gardiner  v.  Tyler,  2  Abb.  App.  Dec.  (N.  Y.) 
247;  4  Abb.  Pr.  N.  S.  (N.  Y.)  263;  Hyoes  v.  McDermott,  14  Daly  (N. 
Y.)  104;  In  re  Security  L.  Ins.,  etc.,  Co.,  31  Hua  (N.  Y.)  36;  In  re 
Commonwealth  F.  Ins.  Co.,  32  Hun  (N.  Y.)  78;  People  v.  Mutual 
Ben.  Associates,  39  Hnn  (N.  Y.)  49;  Hanover  Ins.  Co.  v.  Germania 
Ins.  Co..  46  Hon  (N.  Y.)  308;  Clapp  v.  Clapp,  49  Hun  (N.  Y.)  195; 
In  re  Woven  Tape  Skirt  Co.,  85  N.  Y.  506;  Attorney  Gen'l  v.  North 
America  L.  Ins.  Co.,  89  N.  Y.  94,  26  Hun  (N.  Y.)  294;  Attorney  Gen'l 
V.  Guardian  L.  Ins.  Co.,  93  N.  Y.  631;  People  v.  McCall,  94  N.  Y.  587; 
aS'g(&  How.  Pr.  (N.  Y.)  442;  U.  S.  Trust  Co.  v.  New  York,  etc.,  R. 
Co.,  101  N.  Y.  478,  25  Am.  A  Cng.  R.  Cas.  601. 

SouVi  Caro/ifia.— Price  v.  White,  1  Bailey  Eq.  (S.  Car.)  240;  Ma»- 
sey  V.  MasHej,  1  Cheves  Eq.  <S.  Car.)  159. 

r«na^u«.— Stretch  v.  Gowdey,  3  Tenn.  Ch.  565.  But  see  Wood- 
ward V.  Williams,  11  Hump.  (Tenn.)  325. 

The  statutes  usually  allow  a  certain  percentage  for  receiving  and 
disbursing  the  trust  fund,  and  it  haa  been  held  that  one-half  the 
commiaalon  Is  for  receiving'  and  the  other  half  for  disbursing  the 
same.  High  on  Receivers  (3d  Ed. )  g  785;  Beach  on  Keceivers,  ^  766; 
Howes  p.  Davis,  4  Abb.  Pr,  (N.  Y.)  71.  Compare  In  re  Bank  of 
Niagara,  6  Paige  (N.  Y.)  213;  In  re  Kellogg,  7  Paige  (N.  Y.)  268; 
Hosack  V.  Rogers,  9  Paige  (N.  Y.)  468;  In  re  Roberts,  3  Johns.  Ch. 
(N.  Y.)  43;  Belts  v.  Betts,  4  Abb.  N.  Caa.  (N.  Y.)  442;  Morgan's  Es- 
tate. 15  Abb.  N.  Caa.  (N.  Y.)  201;  1  How.  Pr.  (N,  Y.)  184;  Rowland 
V.  Morgan,  3  Dem.  (N.  Y.)  292;  Ward  v.  Ford,  4  Redf.  (N.  Y.)  34; 
In  re  Roosevelt,  S  Redf.  (N.  Y.)  623. 

Same— Not  ReEulated  by  Statute. ^In  the  absence  of  statute,  the 
compensation  of  receivers  is  determined  by  the  courts  in  various 
ways.  The  power  of  the  court  to  tiz  the  receiver's  compensation 
arises  from  the  relation  of  the  receiver  to  the  court  appointing  him, 
he  being  its  officer,  under  its  control  and  direction,  and  deriving  his 
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authority  to  act  from  that  source  alone.  Da?  v.  Croft,  2  Bear.  486; 
Magee  V,  Cowperthwaite,  10  Ala.  966;  Gardiner  v.  Tyler,  3  Keyes 
(N.  Y.)  505;  2  Abb.  App.  Dec.  2+7;  Baldwin  v.  Bailer,  34  N.  Y. 
Super.  Ct.  275;  Martin  v.  Martin,  14  Ore^n  165;  Stretch  v.  Gav&ej, 
3Tenn.  Ch.  565. 

In  some  States  it  is  provided  by  statute  that  the  compenaation  of 
receivers  shall  be  left  to  the  discretion  of  the  courts.  For  instance, 
in  Rhode  Island,  by  Gen.  Sts.,  ch,  140,  §46,  a  "reasonable"  compen- 
sation is  allowed.  In  Virginia  (Code  of  1887,  g  3411)  a  receiver  is  to 
receive,  as  a  compensation  for  his  services,  such  percentag'e  of  the 
amount  received,  and  invested  or  paid  out  by  him,  as  the  court  may 
direct,  for  receiving,  investing  or  payinB|  out  the  same. 

Fixed  by  Analogy  to  Compensation  of  Fiduciaries. — In  some  States 
the  courts  have  established  the  rule  of  allowing  receivers  the  same 
compensation  as  that  given  to  executors,  administrators,  guardians, 
and  other  fiduciaries.  In  Alabama  the  rate  of  compensation  allow- 
ed  to  guardians  is  held  to  fix  an  appropriate,  though  not  an  impera- 
tive rule,  in  the  case  of  receivers.  Magee  v.  Cowperthwaite,  10  Ala. 
966. 

!□  Maryland  the  commission  allowed  to  trustees  on  sales  made 
under  decrees  and  orders  of  court,  furnishes  the  proper  standard  of 
compensation  for  receivers,  with  discretion  to  increase  it  in  case  of 
extraordinary  trouble  or  difficulty,  or  to  reduce  it  in  case  of  negli- 

¥!nce.  Abbott  v.  Baltimore,  etc..  Steam  Packet  Co. ,  4  Md.  Ch.  314; 
ome  V.  King,  64  Md.  180. 

In  A''fii'/£nO' receivers  are  dealt  with  as  trustees  under  a  will, 
or  as  executors  having  real  atid  personal  estate  in  charge,  Hol- 
combe  V.  Holcombe,  13  N.  J.  Eq.  417.  When  the  case  does  not  fall 
within  the  statutes,  compensation  will  be  awarded  to  receivers  at 
the  same  rate  as  to  executors  and  administrators.  Howes  v.  Davis, 
4  Abb.  Pr.  (N.  Y.)  71;  Bennett  v.  Chapin,  3  Sandf.  (N.  Y.)  673;  Mai- 
ler V.  Pondir,  6  Lans.  (N.  Y.)  481.  Compare  In  re  Kellogg,  7  Paige 
(N.  Y.)  265.  But  this  is  only  true  it  seems,  in  the  absence  of  proof 
as  to  the  amount  of  labor  performed  by  a  receiver;  Muller  v.  Pondir, 
6  Lans.  (N.  Y.)  472;  otherwise  the  rule  is  not  binding,  and  the  court 
by  whom  a  receiver  is  appointed  has  the  right  to  determine  the  rate 
of  his  compensation,  which  may  be  fixed  with  reference  to  the  cir- 
cumstances of  the  case.  Gardiner  v.  Tyler,  3  Keyes  (N.  Y.)  SOS;  2 
Abb.  App.  Dec.  247;  Baldwin  v.  Easier,  34  N.  Y.  Super.  Ct.  274. 

In  instances  where  the  rule  prevailing  in  the  case  of  executors 
and  administrators  is  applied  to  receivers,  one-half  the  compensa- 
tion is  given  for  receiving  and  one-half  for  paying  out  moneys. 
Howes  ».  Davis,  4  Abb.  Pr.  (N.  Y.)  71.  The  receiver  is  entitled 
also,  in  addition  to  percentages  on  money  received  and  paid,  to  com- 
missions on  the  value  of  all  the  assets  (for  example,  book  accounts 
and  other  things  in  action]  taken  out  of  his  hands  and  delivered  to 
the  parties  by  an  order  settling  the  suit.  Bennett  v.  Chapin,  3 
Sandf.  (N.  Y.)  675. 

Same— England.— 44  &  45  Vict.  ch.  41,  %  24.  sub-section  6,  provides 
that  a  receiver  appointed  by  a  mortgagee  shall  be  entitled  to  retain, 
out  of  any  money  received  by  him,  for  his  remuneration  and  in  sat- 
isfaction of  all  costs,  charges  and  expenses  which  he  incurs  as  re- 
ceiver, acommission  at  such  rate,  not  exceeding  five  per  centum  on 
the  gross  amount  of  all  money  received,  as  is  specified  in  his  order 
of  appointment;  and  that,  if  no  rate  be  specified,  then  at  the  rate  of 
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five,  per  ccDtum  on  that  gross  amount,  or  at  such  rate  as  the  court 
think  fit  to  allow  on  an  application  made  by   him  for  that  purpose. 

Receivers— Additional  Compensation. — The  regular  compensation 
made  to  a  receiver  for  bis  services  ia  considered  sufficient  to  com- 
pensate him  for  all  the  labor  which  he  performs  in  connection  with 
the  receivership,  and  hence,  as  a  rule,  no  additional  allowance  will 
be  made.  Beach  on  Rec,  %  769  ;  /ti  re  Ormsbj,  1  Ball  &  B.  189 ; 
Malcolm  v  O'Callaghan.  3  Myl.  AC.  52;  Vanderheyden  v.  Vander- 
h«yden,  2  Paige  (N.  Y.)  287  ;  21  Am.  Dec.  86  ;  In  re  Bank  of  Niag- 
ara. 6  Paige  (N.  Y.)  216;  Hynear.  McDermott,  3  N.  Y.  St.  Rep.  585. 

So  also  a  receiver  will  not  be  allowed  extra  compensation  for  ser- 
vices and  expenses  incurred  by  him  in  making  journeys  to  a  foreign 
country  for  the  purpose  of  prosecuting  legal  proceedings  to  recover 
money  due  the  estate,  when  such  journeys  have  not  been  expressly 
authorized  by  the  court,  even  though  authorized  and  approved  by 
many  of  the  parties  interested  in  the  estate.  In  passing  upon  the 
question  of  compensation  in  such  a  case,  the  court  will  uot  sonsider 
any  agreements  made  by  the  parties  in  interest  with  the  receiver, 
with  regard  to  his  undertaking  such  journeys,  or  his  compensation 
therefor.     Malcolm  v.  O'Callaghan,  3  Myl.  &  C.  152 ;  1  Jur.  838. 

Nevertheless  a  receiver  may  be  granted  allowances  beyond  his 
regular  compensation  for  any  extraordinary  trouble  or  expense  he 
may  have  been  put  to  in  the  performance  of  his  duties.  2  Dan.  Ch. 
Pract.  (5th  Ed.)  1747  ;  Farmers'  L.  ft  T.  Co.  v.  Central  R.  Co.,  2  Mc- 
Crary  (U.  S.)  318,  8  Fed.  Rep.  60;  Adams  v.  Haskell,  6  Cal.  475; 
Williamson  v.  Wilson,  1  Bland  (Md.)  433. 

The  compensation  paid  to  the  receivers  of  railroad  companies  is  not 
□pon  the  same  basis  as  that  paid  to  other  receivers.  "The  chancellor 
aelects  a  person  whom  he  regards  to  be  competent  and  trustworthy, 
and  the  amount  of  compensation  is  graduated  somewhat  by  the  duties 
and  somewhat  by  the  responsibilities  of  the  situation.  Where  a  re- 
ceiver is  a  manager  as  well  as  a  mere  receiver,  his  duties  and  respon- 
sibilities are  largely  increased  ;  and  the  management  of  a  business 
like  that  of  a  railroad  is  one  of  the  most  difficult  and  responsible 
duties  that  a  receiver  is  charged  with.  It  requires  a  man  of  first 
rate  qualities  aud  attainments.  Cowdrey  v.  R.  R.  Co.,  1  Woods,  331. 
The  compensation  should,  therefore,  be  liberal.  McArtbur  v.  Mont- 
clair  R.  R.  Co..  27  N.  J.  EJq.  77. 

Sometimes  the  salary  of  the  president  of  the  road  is  fixed  upon. 
as  the  receiver's  compensation.  Malory  v.^  Brown,  12  Heisk.  Tenn. 
597.  And  where  this  is  the  dase,  or  indeed  where  the  receiver  agrees 
to  act  for  any  fixed  sum.  he  will  not  be  allowed  more  on  the  plea 
that  his  duties  have  proved  more  arduous  than  he  expected.  Farm- 
ers' Loan  and  Trust  Co.  v.  Central  R.  R.  of  Iowa,  2  McCrary,  318. 

It  should,  however,  be  remembered  that,  in  many  instances,  the 

President's  salary  is  very  inadequate  compensation  for  the  receiver, 
he  road  is  apt  at  the  time  it  passes  into  his  hands  to  be  in  a  state 
of  disorganization  which  requires  consummate  skill  and  ability  on 
the  part  of  the  receiver,  and  a  much  greater  expenditure  of  time 
and  labor  than  is  expected  from  the  president  of  the  road  in  its 
ordinary  management.  His  compensation  should  be  graduated 
accordingly.     Cowdrey  V.  R.  R.  Co.,  1  Woods,  331. 

It  is  the  duty  of  the  receiver  to  perform  his  duties  with  fidelity 
and  economy,  and  to  so  manage  the  affairs  of  the  company  as  to 
make  the  least  possible  'expenditure.    He  is  not,  therefore,  entitled 
IKiT  s)  A  &  E  R  Gas— 45 
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to  extra  compensatioa  for  uaitiag-  the  offices  of  auditor  and  caetaier, 
and  for  disbursing:  the  money  for  debts  contracted  by  his  predeces- 
sor. Farmer's  Loan  A  Trust  Co.  v.  Central  R.  R.  Co.  of  Iowa,  2 
McCrary,  318.  He  is  not,  therefore,  required  to  himself  perfomi 
any  other  duties  than  those  strictly  executive.  Hence,  if  he  does 
extra  work  for  the  company  and  travels  beyond  office  hours  and  at 
night  ;  if  he  takes  upon  himself  the  duties  of  superintendent  and 
appears  aa  attorney  for  the  compaoy  so  as  to  save  it  counsel  fees, 
he  is  entitled  to  additional  compensation  for  these  services.  So 
also  where  he  is  suddenly  aud  unexpectedly  called  upon  by  the 
court  to  furnish  accounts  and  statements  to  be  used  iu  the  course 
of  pending  litigation,  he  is  entitled  to  extra  compensation.  Farm- 
ers' Loan  &  Trust  Co.  v.  Central  R.  R.  of  Iowa,  2  McCrary,  318. 


Archambeau 


New  York  &  N.  E.  R.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Feb.  24,  /S9S.) 

Receiverships— Personal  Injuries— Liability.*— Where  the  railroad 

on  which  the  accident  happened  was  turned  over  by  the  receivers 
to  defendant,  a  new  corporation,  on  the  day  subseqnent  to  that  on 
which  the  injuries,  for  which  the  action  was  brought,  were  sustain- 
ed, defendant  was  not  liable,  the  control  of  such  road  by  the  re- 
ceivers bavins'  been  adverse  as  to  defendant, 

Same.^And  such  defense  was  admissible  under  a  general  denial. 

Report  from  Worcester  county  superior  court 
Verdict  for  defendaut  and  judgment  on  the  verdict. 

William  A.  Gile  and  Charles  T.  Tattnan,  for  plain- 
tiff. 

Frank  P.  Goulding-  and  Wm.  C.  Mellish,  for  de- 
fendant. 

Holmes,  J.     This  is  an  actiou  of  tort  for  personal 

injuries  sustained  while  the  defendant's  road  was  in 

the  hands  of  receivers.     It  happened  that  the  next  day 

after  the  accident  the  receivers  turned  over 

iKdHrrtip^-     the  property  to  a  new  corporation,  so  that 

Frntnil  iBjirlH      ,,        ^        '^  ■'  ,  .111  t     t  •  n     i 

—uitiiit).         the  case  sug'g'ests  a  possible  hardship,     am. 

in  the  opinion  of  a  majority  of  the  court,  the 

defendant  cannot  be  made  liable  on  that  account  for  an 
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act  done  by  persons  ■who  were  not  its  agents  or  ser- 
vants, but  were  put  in  control  of  its  property  by  an 
adverse  act.  Railroad  Co.  v.  Davis,  23  Ind.  553;  Tur- 
ner V.  Railroad  Co.,  74  Mo.  602;  Railway  Co.  v. 
Stringfellow,  44  Ark.  322,  324;  Railway  Co.  v.  Searle, 
11  Colo.  1,  16  Pac.  328;  Railroad  Co.  v.  Hoechner,  14 
C.  C.  A.  469,  67  Fed.  456;  Metz  v.  Railroad  Co;,  58 
N.  Y.  61,  66;  Brockertv.  Railway  Co..  82  Iowa,  369, 
47  N.  W.  1026;  Railway  Co.  v.  Huffman.  83  Tex.  286, 
18  S.  W.  741;  Hiffh.  Rec.  (3d  Ed.)  §  396;  Beacb.  Rec. 
<2d  Ed.)  §§  384,  726;  2  Elliott,  R.  R.  §  581.  The 
special  grounds  upon  which  it  has  been  thought  proper 
to  charge  a  corporation,  to  the  extent  of  property  in  its 
hands  paid  for  out  of  income  by  the  receiver,  do  not 
exist.  Railroad  Co.  v.  Davis,  62  Miss.  271  ;  Railway 
Co.  V.  Johnson,  76  Tex.  421,  13  S.  W.  463;  Jd„  151 
V.  S.  81,  99,  14  Sup.  Ct.  250.  As  the  defense  shows 
that  the  defendant  did  not  do  the  acts  complained  of, 
^^  it  is  admissible   under  a    general    denial. 

Railroad  Co.  v.  Davis,  23  Ind.  553,  561. 
Judgment  on  the  verdict. 


MOTES. 

Receivership— Pe rsonal  Injuries— Liability. — Railroad  companies 
are  not  liable  for  Injuries  inflicted  upon  persona  or  propertj  while 
its  railway  is  being'  managed  and  operated  bj  a  receiver.  Rogers 
V.  Mobile  &  Ohio  R.  R.  Co..  12  Am.  &  En^.  R.  Cas.  p.  442. 

Where  a  receiver  has  taken  sole  and  exclusive  control  of  a  road 
and  himself  employs  the  agents  and  servants  operating  the  same, 
the  compauj  is  absolved  from  all  responsibility  for  injuries  result- 
ing- from  the  negligence  of  such  ageuts  or  servants.  They  are  the 
agents  or  servants  of  the  receiver  and  not  of  the  company.  Ohio 
&  Miss.  R.  R.  Co.  V.  Davis,  23  Ind.  553  ;  Bell  v.  Indiana  Cinn.  A  Laf. 
R.  R.  Co..  S3  Ind.  57,  and  see  Murphy  v.  Holbrook,  20  Ohio  St.  137. 
In  like  manner  no  action  will  lie  against  the  company  for  the 
breach  of  a  contract  to  carry  goods  made  with  the  receiver.  Ellis 
V.  Indianapolis  C.  &  I,.  R.  R.  Co.,  6  Am.  Law  Record,  288. 

It  is  often  urged  that  the  fact  that  the  profits  earned  during  the 
receivership  may  possibly  enure  to  the  benefit  of  the  company,  is 
BUfBcient  to  constitute  the  receiver  the  company's  agent,  and  to 
render  it  liable  accordingly.  But  this  View  has  met  with  no  favor 
from  the  courts. 

Where  such  an  officer  is  appointed  in  an  adverse  bankruptcy  pro- 
ceeding, aad  he  takes  sole  possession  and  control,  the  company  is 
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not  responsible  for  the  aegligence  of  his  servants  or  agfenta.     Mcts 
V.  Buffalo,  etc.,  R.  R.  Co.,  38  N.  Y.  61. 

Where  pending-  foreclosnre  proceedings  the  President  and  Direc- 
tors of  the  company  are  ordered  by  the  court  to  continue  in  pos- 
session and  to  operate  the  road  as  theretofore,  they  are  to  be 
considered  as  its  receivers,  and  the  corporation  is  not  responsible 
for  accidents  occurring-  during  their  administration.  Ex  partt 
Brown,  et  at.,  15  S.  C.  518,  9  Am.  &  Eng.  R.  Caa.  723. 

The  receiver  of  a  railroad  company  is  the  representative  of  the 
court,  and  not  of  the  company,  and  the  company  is  not  liable  for 
his  acts  or  those  of  his  employees.  Where  evidence  adduced  showed 
that  the  injury  occurred  from  the  operation  of  a  train  on  the  de- 
fendant's road,  and  a  presumption  arose  therefrom  that  the  persona 
in  charge  of  the  train  were  its  employees,  the  defendant  may,  if  it 
has  pleaded  a  general  denial,  show  that  the  servants  in  charge  of 
the  train  were  not  its  servants,  but  those  of  the  receiver  operating 
the  road  under  the  decree  of  a  court  of  competent  jurisdiction.  For 
the  purpose  of  showing  that  at  the  time  of  the  injury  the  road  was 
being  operated  by  a  receiver,  a  decree,  dated  prior  to  the  injury, 
which  placed  the  property  and  management  of  the  road  in  the  hands 
of  the  receiver,  ought  to  be  admitted.  But  if,  at  the  same  time,  a 
second  decree,  showing  the  time  of  the  discharge  of  the  receiver  is 
tendered,  neither  it  nor  the  decree  appointing  the  recei-ver  ought  to 
be  admitted,  if  it  shows  by  its  recitals  that  prior  to  the  accidents 
former  decree  had  been  rendered  in  the  case,  which  took  the  road 
from  his  hands  and  discharged  him  from  the  duty  of  operating  the 
line.  Kansas  &  Gulf  Short  I,ine  R.  Co.  v.  Dorough  (Tex.)  10  B.  W. 
Rep.  711. 

If  a  railroad  is  in  the  hands  of  a  receiver,  the  company  is  not  liable 
for  injuries  which  are  caused  by  the  negligence  of  the  receiver  or 
his  agents  or  servants.  Rogers  v.  Mobile  &.  O.  R.  Co,,  12  Am.  A 
Eng.  R.  Gas.  U2 ;  Memphis  and  L.  R.  Co.  v.  Stringfellow,  44  Ark. 
323,  21  Am.  &  Eng.  R.  Cas.  374;  Ohio  &  M.  R.  Co.  v.  Anderson, 
10  III.  App.  313;  Ohio  &  M.  R.  Co.  v.  Davis.  23  Ind.  553;  Bell  v. 
Indianapolis,  Cincinnati  A  L>.  R.  Co,,  53  Ind.  57;  Thurman  v.  Cher- 
okee R.  Co.,  56  Ga.  376;  Metif.  Buffalo  C.  &  T.  R.  Co.,  58  N.  Y.  61; 
Turner  v.  Hannibal  &  St.  J.  R.  Co.,  74  Mo.  602;  Dillingham  v. 
Anthony,  37  Am.  &  Eng.  S.  Cas.  1. 

If,  however,  the  company  allows  the  tickets  to  be  printed  in  its 
name  and  otherwise  holds  itself  out  to  the  public  as  operating  the 
road,  it  will  be  liable  for'  Injuries  occasioned  to  one  who  did  not 
know  of  the  receiver's  appointment.  Washington,  A.  ft  G.  R.  Co. 
V.  Brown,  17  Wall.  (U.  S.)  445.  And  if  the  railroad  company  in 
constructing  a  culvert  over  a  stream- failed  to  provide  for  the  free 
flow  of  such  amount  of  water  as  might  reasonably  be  anticipated  to 
flow  in  a  stream,  it  is  liable  for  an  injury  caused  by  the  insufficiency 
of  the  culvert  even  if,  at  the  time  of  the  injury,  the  management  of 
the  road  has  passed  into  the  hands  of  a  receiver.  Union  Trust  Co. 
of  New  York  v.  Cuppy,  36  Kan.  754,  11  Am.  &  Rng.  R.  Caa.  562. 

Where  an  absolute  liability  is  fixed  upon  a  railway  by  statute,  a* 
when  the  company  is  made  by  statute  absolutely  liable  for  the  kill- 
ing of  stock  in  casea  where  its  road  is  not  securely  fenced,  the  fact 
that  the  affairs  of  the  company  have  passed  into  the  hands  of  a 
receiver  constitutes  no  defence  to  an  action  against  the  company. 
Ohio  ft  M.    R.  Co.    V.    Russell,    115  lU.    52,    23'  Am.  ft  Eng.  R. 
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Cas.  149,  and  noie  153.  The  fact  that  a  railroad  is  in  the  bands  of  a 
receiver  is  no  defence  to  an  action  against  the  company  under  the  . 
niinoie  acts  of  1874,  to  recover  double  the  value  of  a  fence  bailt 
along-  the  railroad  track  by  an  adjoining'  land  owner  on  the  failure 
of  the  company  to  build.  Ohio  A  M.  R.  Co.  v.  Russell,  11£  lU.  52, 
23  Am.  &  Bng.  R.  R.  Cas.  149. 


Union  Pac.  Ry.  Co.,  ei  al. 


(Supreme  Court  of  Kansas,  Feb.  j,  i8t0.) 

Actions  against  Receivers  for  Personal  Injuries — Parties. — A  peti- 
tion allegring  a  cause  of  action  against  a  railway  company  and 
certain  persons  named  as  receivers  of  its  property  Is  not  demurrable 
on  the  ground  that  it  shows  a  defect  of  parties,  nor  on  the  ground 
that  it  fails  to  state  a  cause  of  action  against  either  one  because  the 
other  is  charg'ed  also  with  the  same  Habilit;. 

Same. — Joint  Judgment — Liability  of  Company.* — A  plaintifF,haT- 
ing  a  just  cause  of  action  for  injuries  caused  by  the  management 
of  a  locomotive  engine,  may  prosecute  his  action  against  both  the 
railway  company  and  receivers  appointed  to  take  charge  of  its 
propeny,  and  may  in  one  action  establish  his  demand  against 
irhichever  is  legally  liable.  But,  where  the  receivers  are  in  entire 
and  exclusive  control  of  the  property  of  a  railway  company,  they 
alone  are  responsible  for  injuries  occasioned  by  the  negligent 
management  of  the  property  ;  and  a  joint  judgment  against  both 
the  receivers  and  the  railway  company  for  an  injury  so  caused  is 
erroneous  so  far  as  it  imposes  liabflity  on  the  railway  company. 

Same- — In  such  a  case  where  a  verdict  is  rendered  in  favor  of  the 
plaintiff,  without  naming  either  of  the  defendants,  it  will  be  con- 
strued as  a  verdict  against  the  receivers  alone ;  and  a  judgment 
entered  on  such  verdict  against  both  the  receivers  and  the  railway 
company  will  be  modified  by  vacating  the  judgment  against  the 
railway  company. 

{Syllabus  by  the  court.) 

Error  by  defendant  to  Leavenworth  county  district 
court.     Modified  and  afftrmed. 

A,  L.  Williams,  N.  H.  Loomis,  and  R.  W.  Blair^ 
for  plaintiffs  in  error. 

John  T.  O'Keefe  and  Wm.  A.  Porter,  for  defendant 
in  error. 

*See  preceding  case,  and  note  thereto. 
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Allen,  J.  Fred  Smith  broug-ht  suit  in  the  district 
court  of  Leavenworth  county  against  the  Union  Pacific 
«ui  lutot.  Railway  Company  and  S.  H.  H.  Clark  and 
others,  as  receivers  of  the  Union  Pacific  Rail- 
way Company,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  the  negligence  of  the 
servants  of  the  defendants.  The  petition  alleges  that 
the  railway  company  owned  and  operated  at  the  time  of 
the  injury  aline  of  railroad  extending  from  Third  street, 
in  the  city  of  Leavenworth,  along  Choctaw  street,  to 
Broadway,  and  thence  to  Topeka ;  that,  in  an  action 
pending  in  the  circuit  court  of  the  United  States,  the 
defendants  ^lark.  Mink,  Anderson,  Doane,  and  Coudert 
were  appointed  receivers  of  the  Union  Pacific  Railway 
Company,  and  of  all  its  branches,  leased  lines,  tracks, 
locomotives,  and  cars,  and  authorized  to  manage  and 
operate  the  same  ;  that  before  and  ever  since  the  6th  of 
January,  1894,  the  railway  company  and  the  receivers 
used  and  operated  their  engines  and  cars  over  the  line 
of  road  on  Choctaw  street,  and  across  Fourth  street,  in 
the  city  of  Leavenworth  ;  that  on  the  6th  of  January, 
1894,  plaintiff  was  driving  his  horse  hitched  to  a  cart 
along  Fourth  street,  towards  the  crossing  of  the  rail- 
road on  Choctaw  street ;  that  as  he  approached  Choctaw 
street,  Union  Pacific  engine  No.  1204,  with  cars 
attached  thereto,  in  charge  of  the  defendant's  engineer 
and  servants,  was  backed  across  Fourth  street ;  that, 
when  the  plaintiff  was  within  about  30  feet  of  the  track, 
he  stopped  his  horse  to  wait  until  the  train  should  pass  ; 
that,  while  so  waiting,  the  defendant's  servants  in 
charge  of  the  engine  carelessly  and  unnecessarily  re- 
versed the  engine,  and  suddenly  opened  the  steam 
cocks  on  the  cylinder  of  the  engine,  thereby  emitting*  a 
cloud  of  steam  in  the  face  of  the  plaintiff's  horse,  and 
causing  startling,  hissing  noises,  which  frightened 
plaintiff's  horse,  so  that  it  became  unmanageable,  ran 
away,  upset  his  cart,  and  threw  him  with  great  violence 
against  the  edge  of  the  sidewalk,  breaking  his  right 
clavicle,  and  otherwise  injuring  him.  The  petition 
alleges  that  the  horse  was  gentle,   and  accustomed  to- 
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the  asual  and  ordioary  operation  of  trains,  from  which 
he  did  not  take  friffht.  Other  mattera  are  alleged 
which  It  is  unnecessary  to  state.  To  this  petition  the 
railway  company  and  the  receivers  filed  separate  demur- 
rers, on  the  ground  that  there  was  a  defect  of  parties 
defendant,  and  that  the  petition  did  not  state  facts  su£Sci- 
ent  to  constitute  a  cause  of  action.  Both  demurrers 
were  overruled.  The  defendants  then  answered  sepa- 
rately, denying"  specially  that  on  the  6th  of  January, 
1894,  they  were  operating,  or  had  any  authority  to 
operate,  the  railroad  of  the  Leavenworth.  Topeka  & 
Southwestern  Railway  Company,  oranyportion  thereof, 
and  alleging  that  whatever  injury  the  plaintiff  received 
was  caused  by  his  own  fault  and  negligence.  The 
plaintiff  replied,  denying  the  averments  of  the  answer. 
When  the  case  was  called  for  trial,  the  defendants 
severally  moved  that  the  plaintiff  be  required  to  elect 
against  which  of  the  defendants  he  would  proceed  to 
trial  and  ask  for  judgment.  This  motion  was  over- 
ruled. The  case  was  tried  to  a  jury,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff,  for  S5,000 
damages.  The  railway  company  and  the  receivers  now 
seek  a  reversal  of  the  judgment. 

The  main  contention  of  counsel  for  plaintiffs  in  error 
is  that  the  claims  of  the  plaintiff,  as  set  forth  in  the 
petition  and  urged  at  the  trial  are  inconsistent ;  that  it 
cannot  be  that  the  railway  company  and  the  receivers 
appointed  by  the  court  to  take  charge  of  and 
operate  its  property  were  both  in  control  of  i^,'"^r"' 
the  property  at  the  same  time.  It  is  also  J^JJ^"''"''^ 
contended  that,  as  a  matter  of  fact,  neither 
the  Union  Pacific  Railway  Company  nor  the  receivers 
operated  the  Leavenworth,  Topeka  &  Southwestern 
Railway,  or  the  engine  which  caused  the  injury  to  the 
plaintiff.  The  petition  was  not  demurrable  on  the 
ground  of  a  defect  of  parties  defendant.  A  de- 
fect of  parties,  within  the  meaning  of  the  statute, 
is  a  lack  of  parties,  not  an  excess.  McKee  v. 
Eaton.  26  Kan.  226;  Hurd  v.  Simpson,  47  Kan. 
372,    27     Pac.    %1.      The    petition    certainly  stated 
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facts  sufficient  to  constitute  a  cause  of  action 
a^inst  the  receivers.  We  are  not  prepared  to 
say  that  it  is  palpably  impossible  that  there 
should  be  a  legal  liability  resting  on  the  railway 
company  and  its  receivers  for  the  same  act.  There 
was  no  error  in  refusing-  to  require  the  plaintiff 
to  elect  which  defendant  he  would  proceed  a^inst. 
He  had  a  right  to  prosecute  his  action  against  both,  and 

recover  judg-ment  Eigainst  whichever  the 
Mt^lMm)!r  proof  might  show  was  liable.  The  facts 
••■f"r  disclosed  at  tbe  trial,  however,  clearly  show, 

without  dispute,  that  all  the  property  of  the 
railway  company  with  which  we  have  any  concern  in 
this  case  was  under  the  manag'ement  and  control  of  the 
receivers,  and  they,  as  such  receivers,  were  alone  re- 
sponsible for  the  acts  of  the  servants  in  charge  of  the 
engine.  The  order  appointing  the  receivers  appears  to 
have  been  made  by  Judge  Dundy  at  Omaha,  on  the 
13th  of  October,  1893.  The  appointment  was  made  in 
an  action  brought  by  Oliver  Ames  and  others  against 
the  Union  Pacific  Railway  Company  and  a  large  num- 
ber of  other  corporations,  among  which  the  name  of  the 
Leavenworth,  Topeka  &  Southwestern  does  notappear. 
The  receivers  were  directed  to  take  charge  of  all  the 
property  of  the  Union  Pacific  Railway  Company,  and 
also  all  the  system  of  railways  then  in  the  possession 
of,  owned,  operated,  leased,  or  controlled  by,  for,  or  in 
the  interest  of,  the  said  corporations,  in  the  states  of 
Nebraska,  Kansas,  and  other  states  and  territories 
named.  The  distinction  sought  to  be  made  at  the  trial 
and  in  this  court  between  the  Union  Pacific  Railway 
and  the  Union  Pacific  System  may  be  sound,  as  affect- 
ing the  liability  of  the  railway  company  ;  but  it  is  per- 
fectly clear  that  the  receivers  were,  in  fact,  the  receivers 
of  the  Union  Pacific  System.  The  engineer  and  fire- 
man in  charge  of  Union  Pacific  engine  Ko.  1204,  at  the 
time  the  plaintiff  received  his  injury,  testified  that  they 
were  employed  to  work  for  the  Union  Pacific,  and  that 
they  received  their  pay  for  their  work  in  the  month  of 
January,  1894,  from  the  Union  Pacific  pay  car,  in  checks 
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bearing  the  names  of  the  receivers.  There  is  really  no 
conflict  in  the  evidence  raising-  a  substantial  question 
as  to  who  was  operating-  this  particular  engine,,  nor  as 
to  its  ownership..  It  is  a  matter  of  no  consequence  in 
this  case  whether  on  the  6th  of  January,  1894,  the  re- 
ceivers were  operating  the  Leavenworth,  Topeka  & 
Southwestern  Railroad  with  the  rolling  stock  of  the 
Union  Paci6c,  in  charge  of  their  employees,  under  a 
misapprehension  as  to  the  scope  of  the  order  appointing 
them,  or  not.  The  only  matter  which  concerned  the 
plaintiff  was  that  it  was  their  servants  operating  the 
property  under  their  control  that  caused  his  injury. 
The  instruction  of  the  court  criticised  by  counsel  is 
sound.  The  receivers  cannot  claim  exemption  from 
liability  merely  because  they  are  using  the  track  of 
another  company  in  the  transaction  of  their  business  at 
the  time  the  plaintiff  was  injured.     . 

Whether  letter-press  copies  of  waybills  showing  the 
transfer  of  cars  from  the  Santa  Pe  to  the  Union  Pacific, 
produced  in  evidence  by  the  agent  of  the  Santa  Fe, 
from  records  kept  undenhis  direction,  were  competent 
evidence  for  the  purpose  for  which  they  were  offered, 
is  a  matter  of  some  doubt.  But,  even  if  it  be  conceded 
that  they  were  incompetent,  the  error  in  their  admis- 
sion is  quite  unimportant.  The  only  bearing  the  evi- 
dence had  was  in  tending  very  remotely  to  prove  who 
was  operating  Union  Pacific  engine  No.  1204  on  the  6th 
of  January.  This  fact  was  clearly  established  by  an 
abundance  of  competent  and  direct  testimony. 

The  form  of  the  verdict  is  criticised.  It  is  as  follows  : 
"We,  the  jury,  impaneled  and  sworn  in  the  above-en- 
titled cause,  do,  upon  our  oaths,  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum 
of  S5,000."  This  was  in  accordance  with  the  instruc- 
tion of  the  court,  which  is  also  criticised.  Under  the 
view  of  the  case  already  indicated,  this  verdict  must  be 
construed  as  one  against  the  receivers  only,  no  cause  of 
action  having  been  proved  against  the  railway  company. 
It  must  also  be  held  that  the  receivers  were  not  material- 
ly prejudiced  by  the  instruction  of  the  court,  or  the  sub- 
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mission  of  the  case  to  the  jury  as  one  against  both 
defendants. 

The  complaint  urffed  because  of  the  admission  of  the 
testimony  of  various  witnesses  to  the  effect  that  the 
engine  causiufif  the  injury  was  a  Union  Pacific  engine, 
and  that  the  employees  were  employees  of  the 
Union  Pacific  or  the  Union  Pacific  System,  is 
without  substance.  In  speaking  of  a  railroad  in 
the  hands  of  receivers,  it  is  usually  designated 
by  the  name  of  the  road  or  of  the  corporation 
owning  it,  rather  than  that  of  the  receivers.  No  con- 
fusion ordinarily  arises,  and  there  is  none  in  this  case. 
Proof  that  the  property  was  Union  Pacific  property 
was  competent  evidence  against  -the  receivers,  whose 
duty  it  was  to  have  charge  of  the  property.  Proof  that 
the  employees  were  Union  Pacific  employees  was  good 
proof  that  they  were  employees  of  the  receivers  when 
the  fact  became  clearly  established  that  the  receivers 
had  entire  and  exclusive  control  of  all  the  properties 
of  the  company,  and  of  the  transaction  of  all  its  business. 
The  judgment  must  be  modified  by  setting  aside  the 
judgment  against  the  Union  Pacific  Railway  Company. 
The  judgment  against  the  receivers  is  afBrmed.  All 
the  justices  concurring. 


Coos  Bay,  R.  &  E.  R.  R.  Co.  &  Nay.  Co. 


SlGLIN. 
{Supreme  Court  of  Oregon,  June  20,  1S9S.) 

Ownership  of  Rails  upon  Company's  Wharf — Minutes — Evidence 
— AdmrssibrTity.*— In  an  action  to  recover  posBeasioo  of  certain  steel 
rails  alleg-ed  b;  plaintiff  to  be  its  propertj,  and  claimed  bj  defend- 
ant to  have  been  held  by  plaintitf  in  secret  trust'forits  manager, 
it  was  not  error  to  admit  ia  evidence  certain  minutes  of  a  meeting' 
of  the  tKiard  of  directors  of  plaintiff,  such  minutes  tending  to  iw- 

*See  note  at  end  of  case. 
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peach  plalatiff's  alleg^  title,  and  haTing'  been  admissible  ntider 
the  pleading's. 

Same — Instruction*. — There  was  evidence  tending-  to  show  certain 
pertinent  facts;  and  it  was  not  error  to  state  in  the  charge  that  it 
bad  Bach  tendency,  the  statement  having  been  made  to  attract  the 
attention  of  the  jury  to  the  specific  point  of  law  upon  which  the 
conrt  desired  to  Instruct. 

Same — Validity  of  Levy.~The  mere  fact  that  the  rails  were  piled 
upon  plaintiff's  wharf  did  not  constitnte  such  posseasion  of  it  as  to 
prevent  a  levy  upon  tbem  as  the  property  of  another  party. 

Same— Question' for  Jury. — The  evidence  as  to  the  ownership  of 
the  rails  being  conflicting,  it  was  properly  submitted  to  the  jury. 

Same — Form  of  Judgment. — The  jury  having  found  that  such 
manager  was  the  general  owner  of  the  property,  and  defendant 
{the  sheriff),  having  levied  upon  all  of  it,  tieing  responsible  to  the 
manager  for  it  all,  it  was  not  error  to  enter  alternative  judgment 
for  the  return  of  the  rails,  or  their  full  value. 

Appeax,  by  plaintiff  from  Coos  county  circuit  court. 
Affirmed. 

J.  W.  Hamilton,  for  appellant. 
S.  H.  Hazard,  for  respondent. 

WoLVERTON,  J.  This  is  an  action  to  recover  the 
possession  of  924  steel  T  rails,  with  fish  plates  to 
match,  and  a  lot  of  bridgre  bolts  and  washers.  The 
defendant  was  the  sheriff  of  Coos  county,  and,  as  such 
sheriff,  justifies  his  possession  and  holding-  by  reason 
of  having^  seized  the  same  as  the  property  of  one  R.  A. 
Graham,  by  virtue  of  an  execution  duly  issued  upon  a 
certain  judgment  of  the  circuit  court  for  said  county 
in  favor  of  one  Miller,  and  against  the  said  Graham, 
and  further  alleges,  in  effect,  that,  at  the  date  of  the 
levy,  Graham  was  the  owner  of  the  property  in  ques- 
tion, but  that,  being  indebted  to  Miller  and  others  in 
large  amounts,  he  entered  into  a  conspiracy  with  the 
plaintiff  to  defraud  his  said  creditors,  whereby  plain- 
tiff was  to  claim  and  hold  said  property  for  the  use 
and  benefit  of  Graham,  and  that  plaintiff  now  claims 
and  holds  the  same  in  pursuance  of  said  conspiracy,  in 
secret  trust  for  the  said  Graham,  with  intent  to  enable 
him  to  so  cover  up  and  dispose  of  such  property  as  to 
hinder,  delay,  and  defraud  his  said  creditors,  but  that 
it  has  no  interest  therein  whatever.  For  its  source  of 
title,  plaintiff  claims  that  it  purchased  the  property 
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throug'h  Graham,  its  manager,  from  the  Peainsutar 
Railway  Company  of  Lower  California;  and  that  J. 
D.  Spreckels,  Bros.  &  Co.  advanced  the  funds  neces- 
sary to  the  purchase,  under  an  agreement  that  plaintiff 
would  issue  to  the  said  Spreckels  Company  certain  of 
its  bonds,  to  secure  them  in  the  repayment  of  the 
amount  so  advanced.  The  theory  of  defendant  is  that 
Graham,  while  it  is  conceded  he  was  the  manager  of 
the  plaintiff  company,  was  also  under  contract  with 
plaintiff  to  build  and  construct  certain  portions  of  its 
road,  and.  to  that  end,  agreed  to  furnish  all  work, 
labor,  and  material  necessary  for  the  purpose,  and,  in 
consideration  thereof,  was  to  receive  from  the  plaintiff 
an  assignment  and  transfer  of  all  its  subsidies,  together 
with  the  mortgage  bonds  of  the  company,  at  the  rate 
of  S25,000  per  mile  ;  that  the  rails  in  question  were 
purchased  by  Graham  upon  his  own  account,  for  use 
by  him  in  the  construction  of  said  road  under  his  con- 
tract, and  not  for  the  plaintiff  ;  and  that  plaintiff  never 
owned  nor  possessed  any  interest  in  them  whatever. 

To  establish  its  case,  plaintiff  produced  one  P.  S. 
Samuels,  who  testified,  in  substance,  that  he  was  the 
manag-er  of  a  large  portion  of  J.  D.  Spreckels,  Bros.  & 
Co.'s  business  ;  that  said  company  authorized  the  pur- 
chase of  the  rails  with  its  own  funds  for,  and  directed 
the  shipment  thereof  to,  plaintiff;  and  that  the  funds 
were  advanced  on  the  strength  of  the  railroad  company's 
securities.  This  was  in  the  latter  part  of  1891  or  first 
of  1892.  Other  evidence  was  produced  tending  to  show 
the  shipment  of  the  rails  direct  to  the  railroad  company, 
and  an  acceptance  of  them  by  it  upon  the  its  wharf  in 
Marshfield,  Ore.  When  plaintiff  had  rested,  the  defend- 
ant offered,  and  the  court  admitted,  over  plaintiff's 

objection,  the  minutes  of  a  meeting  of  the 
(nintif  tr iiiii  board  of  directors  of  the  railroad  company, 
K*rr  "/i"U-  held  August  19,  1890,  showing  the  election 
■iViiit""*  "*"    of  its  officers,  the  adoption  of  by-laws,  the 

appointment  of  R.  A.  Graham  as  manager, 
and  the  entering  into  and  execution  of  a  contract 
between  the  company  and  Graham  for  the  construction 
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of  its  road  ;  a  copy  of  which  being  spread  upon  the 
minutes,  its  terms  and  conditions  were  thereby  dis- 
closed. The  objection  to  the  introduction  of  these 
minutes  was  that  they  do  not  tend  to  impeach  the  title 
of  plaintiff,  because  the  making*  of  the  contract  was 
not  within  sufficient  proximity,  in  point  of  time,  to  the 
date  of  the  purchase,  to  create  a  presumption  that 
Graham  was  still  working  under  the  contract,  in 
the  absence  of  a  showing  that  they  were  purchased 
by  him  with  a  purpose  of  fulfilling-  the  contract. 
Minutes  of  subsequent  meetings  of  the  board  were 
introduced,  tending  to  show  that,  up  to  and  subsequent 
to  the  commencement  of  the  action,  both  parties  were 
treating  the  contract  as  subsisting  and  operative,  and 
were  proceeding  in  the  discharge  of  its  terms  and  con- 
ditions, without  change  or  modification;  and  those  were 
also  admitted  over  like  objections.  There  was  evidence 
produced  by  the  defendant  tending  to  show  that  Gra- 
ham purchased  the  rails  upon  his  own  account,  and 
gave  bis  promissory  note  for  the  purchase  price,  with 
certain  bonds  of  the  railroad  company  as  collateral, 
and  that  they  were  shipped  to  Marshfield  in  his  name, 
and  marked  with  his  initials.  It  is  perfectly  apparent 
that  the  minutes  were  pertinent  to  show  the  business 
relations  existing  between  the  plaintiff  corporation  and 
Graham,  from  the  time  of  the  inception  of  the  contract 
up  to  and  subsequent  to  the  purchase  of  the  rails,  and 
their  treatment  of  the  contract  as  in  force  and  effective 
during  the  while,  as  they  serve  to  throw  light  upon 
the  contested  question  whether  Graham  purchased  as 
manager  for  the  road  or  upon  his  own  account,  in  fur- 
therance of  the  execution  of  the  contractual  conditions 
upon  his  part.  Besides,  the  further  testimony,  tend- 
ing to  establish  the  direct  purchase  of  the  rails  by  Gra- 
ham individually  for  use  in  the  fulfillment  of  his  en- 
gagements under  the  contract,  sufficiently  answers  the 
■very  objections  taken.  Aside  from  this,  the  answer 
laid  the  foundation  for  a  wide  range  of  investigation; 
and  the  testimony  was  not  a  whit  without  its  scope, 
and  tended  directly  to  the  establishment  of  defendant's 
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theory  of  the  case,  and  therefore,  indirectly,  to  the  im- 
peachment of  plaintiff's  title,  all  of  which  was  proper 
matter  for  the  jury.  There  was  no  error  id  the  ad- 
mission of  these  minutes,  and  the  objections  thereto 
were  properly  overruled. 

In  this  connection  we  will  advert  to  an  exceptioo 
taken  to  a  portion  of  the  court's  charge  to  the  jury,  as 
follows:  "There  is  some  evidence  in  this 
case  tending  to  show  that  said  Graham  was 
at  said  time  engaged  in  the  construction  of 
a  railroad  for  plaintiff  under  a  contract  which  required 
him  to  furnish  all  the  material,  of  every  kind  and 
description,  that  entered  into  the  construction  of  said 
railroad;  and  there  is  some  evidence  tending  to  sho^ 
that  the  purchase  price  of  the  property  described  in 
the  complaint  was  paid  by  R.  A,  Graham,  and  not  by 
the  plaintiff."  The  objections  assigned  to  the  instruc- 
tion are:  First,  that  there  was  no  evidence  in  the 
record  (and  we  have  all  the  evidence  here)  tending  to 
show  what  the  court  asserts;  and,  second,  that  it  was 
improper  for  the  court  to  tell  the  jury  that  there  was 
evidence  tending  to  show  certain  facts  pertinent  to  the 
issues.  Upon  the  first  proposition  there  can  be  no 
question  but  that  the  court  is  sustained  by  the  record, 
and  upon  the  second  it  is  sustained  by  the  case  of  State 
V.  Brown.  28  Or.  147.  41  Pac.  1042.  The  language 
was  used  to  attract  the  attention  of  the  jury  to  the 
specific  point  of  law  upon  which  the  court  desired  to 
instruct.  It  did  not  tell  them  that  the  fact  or  facts 
had  been  established,  hut  that  there  was  evidence  tend- 
ing to  their  establishment,  and  for  that  reason  the 
instruction  became  necessary  for  their  guidance  in 
passing  upon  the  question.  If  it  may  be  said  that  the 
method  01  attracting  the  jury's  attention  to  the  direct 
point  upon  which  the  court  was  about  to  instruct  is 
subject  to  criticism,  it  could  have  done  no  barm  in  the 
present  case,  as  the  jury  no  doubt  fully  understood 
from  the  instruction  their  duty  in  the  premises. 

Exceptions  were  also  taken  to  the  following  instruc- 
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lion,  vt2:  "If  you  should  find  from  the  evidence  that 
the  rails,  at  the  time  the  levy  was  made, 
were  in  the  possession  of  the  railroad  com-  KJ}*"*'"*"'  *' 
pany,  then  the  sheriff  would  have  no  rig^ht 
to  take  possession  as  the  property  of  Graham  ;  but  the 
mere  piling  of  the  rails  upon  the  wharf  of  the  railroad 
company  would  not  constitute  such  a  possession  of  them 
by  the  railroad  company  as  would  prevent  the  sheriff 
from  making  a  valid  levy  upon  them  as  the  property  of 
Graham,  if  you  find  that  the  rails  were  in  fact  the 
property  of  Graham."  This  instruction  was  given  in 
view  of  a  question  made  at  the  trial  whether  the  sheriff 
should  not  have  garnished  the  railroad  company,  instead 
of  taking  the  property  into  his  custody,  and  involved 
the  further  question  whether  the  property  was  then 
and  therein  the  possession  of  Graham  or  the  company. 
As  has  been  stated,  there  was  evidence  tendinff  to  show 
that  the  rails  were  purchased  by  Graham,  and  shipped 
to  him,  and  received  by  him  at  the  wharf  at  Marshneld, 
Or.  ;  and  it  was  a  question  for  the  jury  to  decide  as  to 
which  of  these  parties  had  the  possession  in  determin- 
ing the  legality  of  the  levy.  In  view  of  the  issue,  the 
instruction  was  pertinent ;  and  this  disposes  of  the 
instruction  touching  the  same  matter  asked  by  plaintiff 
and  refused  by  the  court. 

Another  assignment  of  error  is  based  upon  an  in- 
struction requested  by  plaintiff,  as  follows  :  "You 
are  instructed  that  the  evidence  in  this  case 
shows  the  general  title  of  the  property  in  hr'ji^.""'" 
dispute  to  be  in  the  plaintiff,  and  you  should 
so  find  in  your  verdict."  The  court  refused  this  in- 
struction, and  properly  so,  because  there  .was  an  issue 
in  the  case  whether  plaintiff  or  Graham  was  the  general 
owner;  and,  the  testimony  touching  such  ownership 
being  conflicting,  it  became  a  question  of  fact  for  the 
jury  to  determine.  The  jury  found,  by  their  verdict, 
that  R.'A.  Graham  was,  at  the  time  of  the  levy,  the 
Owner  of  the  property,  and  that  defendant  acquired  a 
special  interest  therein  by  virtue  of  such  levy,  and 
found  the  value  of  the  entire  property  to  be  $10,000. 
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And  this  bringfs  us  to  the  final  question  touching  the 
controversy.     The  plaintiff  having-  taken  the   property 

from  the  defendant  at  the  institution  of  the 
jQilfrMit™"      action,  the   judg-ment  was   entered   for  the 

return  of  the  property  to  the  defendant,  and, 
if  a  return  could  not  be  had,  then  for  its  entire  value 
as  assessed  by  the  jury.  It  is  insisted  that  it  was  error 
to  have  so  entered  the  judgment,  and  that  the  alternative 
judgment  should  have  been  for  the  value  of  defendant's 
special  property  or  interest  therein  only,  which  would 
be  measured  by  the  amount  be  was  directed  to  make 
under  the  execution.  The  exact  contention  is  stated 
by  counsel  as  follows  :  '  'Where  the  defendant  has  but 
a  limited  interest,  which  is  less  than  the  value  of  the 
property,  judprnent  in  his  favor  should  not  be  for  the 
full  amount,  unless  he  is  liable  to  the  general  owner, 
but  should  be  only  for  the  amount  of  his  special  inter- 
est." The  rule  governing  under  statutes  similar  to 
ours  appears  to  be  this  :  "If  the  pleadings  and  evidence 
show  that  the  party  recovering  is  the  general  owner, 
or  is  a  bailee,  and  connects  himself  with  the  general 
owner,  the  jury  are  to  assess  the  full  value  of  the  goods. 
If  they  show  that  be  has  only  a  special  property  in  the 
goods,  and  the  general  property  is  in  the  other  party, 
they  are  to  find,  *  *  *  as  the  value  of  the  property, 
only  the  value  of  the  interest  of  the  party  recovering," 
— quoting  from  Booth  v.  Ableman,  20  Wis.  23,  27. 
See.  also,  Bleiler  v.  Moore.  88  Wis.  438.  60  N.  W.  792  ; 
Shahanti.  Smith,  38  Kan.  474, 16  Pac.  749;  Witkowski 
V.  Hill,  17  Colo.  372,  30  Pac.  55.  Now.  under  this 
rule,  if  it  had  been  found  that  plaintiff  was  the  general 
owner  of  the  property,  the  alternative  judgment  of 
value  should  have  been  for  the  amount  of  the  special 
interest  only.  But  the  jury  has  found  that  Graham, 
and  not  the  plaintiff,  was  the  general  owner  ;  and  the 
defendant,  having  taken  the  property  from  Graham,  is 
answerable  to  him  for  its  disposal.  He  occupies  the 
position  of  a  bailee  ;  and,  if  there  is  any  overplus  of  the 
property  after  satisfying  the  execution,  he  must  return 
it  to  Graham,  from  whom  he  took  it.     If  he  fails  in 
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obtaining-  a  return  of  the  property  from  the  plaintiff, 
he  still  would  be  accountable  for  its  full  value  to  Gra- 
ham, and  it  would  be  unjust  and  inequitable  to  permit 
him  to  recover  only  a  part  of  its  value.  Such  a  rule 
would  greatly  imperil  the  sheriff  in  the  discharge  of 
his  duties.  The  principle  is  determined  by  the  case  of 
Dean  v.  Lawham,  7  Or.  422,  which  is  applicable  here, 
and  the  judgment  of  the  court  below  will  therefore  be 
affirmed. 


Evidence— Minutes  and  Records  of  Company  —  Admtsaibllity. — 
Corporation  books  are  avidence  of  the  acts  and  proceedings  ol  the 
corporate  bod;,  when  it  appears  that  they  are  kept  as  such  by  tbe 
proper  officers,  or  some  person  authorized  to  make  entries  in  their 
necessary  absence.  St.  Louis  3t  C.  R.  E.  Co.  v.  Eakins,  30  Iowa 
279;  Woonsocket  Union  R.  Co.  v.  Sberman,  3  R.  I,  564. 

The  acts,  resolutions,  and  proceeding's  of  an  incorporated  com- 
pany, tbroutrb  their  directory,  are  competent  evidence  against  the 
company,  and  especially  a  director  who  was  present,  Gratz  v. 
Redd,  4  B.  Mon.  (Ky.)  178. 

The  twok  of  minutes  of  a  railroad  company  may  go  to  the  jury  for 
the  purpose  of  proving  what  took  place  at  several  meetings  of  stock- 
holders, called  for  the  purpose  of  procuring  a  loan  for  the  company, 
with  which  an  indemnity  bond  in  question  was  immediately  con- 
nected.    Black  V.  Lamb,  12  N.  J.  Eq.  108. 

Tbe  books  of  minutes  containing  the  resolutions  of  a  board  of 
directors,  authorising  an  issue  of  stock,  are  competent  evidence  to 
show  authority  for  such  issue.  Boardman  v.  Lake  Shore  &  M.  S, 
R.  Co..  4  Am.  &  Eng.  R,  Cas.  26S,  84  N.  Y.  157. 

The  minutes  of  a  corporation  are  not  evidence  of  an  agreement 
allefced  to  have  been  made  by  the  stockholders  as  individuals,  and 
not  intended  to  bind  the  corporation.  Black  v.  Shreve,  13  N.  J.  E^. 
455. 

Defendant  offered  in  evidence  books  or  memoranda  kept  by  its 
own  officers  or  employees,  for  the  purpose  of  establishing  that  no 
car  of  the  defendant  was  crowded  at  the  time  of  the  accident,  and 
that  no  information  was  given  or  reported  by  tbe  defendant's  em- 
ployees in  regard  to  tbe  accident.  Held,  to  have  been  properly 
excluded.  Dickson  v.  Ridge  Ave.  Pass.  R.  Co.,  19  Phila.  (Pa.J  430. 
11  (M  3)  A  A  E  R  Cas— 46 
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{Supreme  Court  of  Pennsylvania,  April  n,  1897.) 

Killing  of  Pedsatrian  on  Street  Railway  Tracks—Neglisence— 
Question  for  Jury. — In  aa  action  against  a  street  railway  compaii; 
to  recover  damafjea  for  the  negrUg-ent  killing  of  deceased,  the  evi- 
dence naB  to  the  effect  that  he  was  seen  after  dark  on  a  narrow 
path  between  the  track  and  an  embankment  about  80  or  90  feet 
from  the  car  which  was  approachioR  him  from  down  grade,  and 
that  D.,  a  lineman,  riding  with  the  motormau  on  the  front  platform, 
was  seen  to  jump  from  and  run  ia  advance  of  the  car,  which  was 
not  stopped  until  af  tervrards,  and  then  deceased  was  found  partially 
beneath  it,  and  D.  was  holding  him  by  the  legs.  Held,  that  it  was 
for  the  jury  to  decide  whether  or  not  D.  saw  deceased  fall  upon  the 
track,  and  ran  forward  to  assist  him,  the  inference  being,  if  these 
facts  were  found,  that  the  motormaa  saw  or  should  have  seen  de- 
ceased in  time  to  prevent  the  accident ;  and  it  was  error  to  enter  a 

Evidence — Admissibility — Res  Gestae. '—And  the  statements  of 
D.,  made  immediately  after  the   accident  und   t>efore  the  injured 

man  was  taken  from  the  track,  that  he  had  run  ahead  to  pull  bim 
out  of  danger  and  did  not  have  time  to  do  so,  were  admissible  aa 
part  of  the  res  gestae,  though  D.  had  nothing  to  do  with  the  running 
of  the  car. 

Same.^And  the  statement  of  the  motorman  made  two  minute* 
after  the  accident,  while  he  was  in  charge  of  the  body,  that  he 
could  have  stopped  the  car  in  time  to  prevent  it,  but  supposed  D. 
would  succeed  in  pulling  deceased  out  of  danger  tiefore  his  car 
could  injure  him,  was  also  admissible  as  part  of  the  res  gestae. 

Appeal  by  plaintiff  from  Northampton  county  court 
of  common  pleas.     Reversed. 

Williavi  C.  Shiftman  and  Henry  S,  Cavanauffh, 
for  appellant. 

W.  S.  d-  M.  Kirkpatrick  and  Russell  C.  Slcu-art, 
for  appellee. 

Fell,  J-  It  appeared  from  the  testimony  presented 
by  the  plaintiff  that,  at  the  time  of  the  accident,  the 
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defendant's  car  was  ruaniag*  after  dark  on  a  declin- 
ingf  grade,  on  a  road  which  passed  along'  o^gut,* 
the  top  of  an  embankment.  Between  the 
tracks  of  the  railway  and  the  edge  of  the  embankment 
was  a  footpath  covered  with  cinders,  and  varying  in 
width  from  four  to  six  feet.  At  the  outer  edge  of  the. 
path  was  a  guard  rail  supported  by  posts.  The  road- 
bed was  in  an  unfinished  condition.  The  earth  which 
had  been  thrown  out  in  making  an  excavation  for  the 
track  had  not  been  replaced,  the  ties  were  exposed,  and 
the  rails  projected  above  the  surface  of  the  road.  The 
plaintiff's  husband,  when  last  seen  before  the  accident 
by  the  witness  called  at  the  trial,  was  on  the  footpath 
80  or  90  feet  from  the  car.  Dalton,  a  lineman  in  the 
employ  of  the  defendant  company,  who  had  been  riding 
with  the  motorman  on  the  front  platform  of  the  car, 
was  seen  by  the  witness  to  jump  from  the  car,  and  to 
run  forward  in  advance  of  it.  The  speed  of  the  car 
was  not  checked  until  it  was  brought  to  a  sudden  stop. 
The  person  injured  was  then  found  behind  the  car,  his 
legs  having  been  run  over  bj'  it,  and  Dalton  bad  hold 
of  him. 

From  these  facts  it  may  be  inferred  that  the  deceased, 
finding  himself  in  a  position  of  danger  on  the  narrow 
path,  and  fearing  that  he  would  be  crushed 
between  the  projecting  side  of  the  car  and  Kuli'itnJr 
the  guard  rail,  attempted  to  reach  a  place  iS["^!^i 
of  safety  by  crossing  the  road,  and,  in  so  thihrJirj. 
doing,  he  tripped,  and  fell  across  the  track, 
and  that  Dalton  saw  him  fall,  and  ran  to  assist  him. 
There  is  no  other  explanation  of  Dalton's  conduct  in 
jumping  from  the  car,  and  running  ahead,  in  connection 
with  the  fact  that  he  had  hold  of  the  man  immediately 
after  his  legs  were  crushed.  If  Dalton  saw  the  man 
when  he  fell,  the  motorman,  who  was  standing  on  the 
same  platform,  and  whose  duty  it  was  to  look  ahead, 
saw  him,  or  should  have  seen  him,  when  he  was  80  feet 
away,  and  he  should  have  attempted  to  stop  the  car  at 
once.  The  car  was  running  only  half  as  fast  as  Dalton 
ran,  and  its  speed  was  not  checked  until  it  had  run  80 
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feet.  Whether  these  inferences  could  properly  be 
drawn  was  a  question  for  the  jury.  The  judge  could 
not  say,  as  matter  of  law,  that  they  were  without  foun- 
dation on  the  facts  testified  to,  and  it  wa?  error  to  es- 
ter a  nonsuit. 

As  the  case  goes  back  for  trial,  it  is  important  that 
the  remaining  assignments  should  be  considered.  A 
witness  bad  testified  that  immediately  after  theaccident, 
and  l>efore  the  man  injured  had  been  lifted  from  the 
tracks,  Dalton,  the  lineman,  said  that  he  had  run  ahead 
to  pull  him  off  the  track,  and  did  not  have  time  to  do  it. 
This  testimony,  on  motion,  was  struck  out;  and  an 
offer  to  prove  that  the  motorman,  within  two  minutes 
of  the  occurrence  of  the  accident,  and  while  he  and 
other  employees  of  the  company  were  in  charge  of  the 
body  of  the  injured  person,  had  said  that  he  could  have 
stopped  the  car  in  time,  but  that  he  supposed  that 
Dalton  would  have  had  the  man  removed  from  the 
track  before  the  car  reached  him,  was  rejected. 

The  testimony  relating  to  Dalton's  statement  appears 
to  have  been  struck  out  for  the  reason  that  he  was  not 
employed  in  the  operation  of  running  the 
Smiiu^''""'   '^''^'  ^""^  ^^^^  relating  to  the  statement  of  the 
VNtM.  motorman  to  have  been  rejected  for  the  rea- 

son that  it  was  too  remote  from  the  occurrence 
to  be  admissible  as  part  of  the  res  gestts.  Neither 
ground  was  well  taken.  To  make  his  declaration  ad- 
missible as  part  of  the  res  gesti^,  it  was  not  necessary 
that  Dalton  should  have  been  in  the  employ  of  the 
company  for  the  purpose  of  running  its  cars,  or  for  any 
purpose.  His  acts  were  a  part  of  the  occurrence,  and 
they  could  have  been  proved  if  done  by  an  entire  stranger. 
His  declarations  made  at  the  time  explained  the  nature 
of  his  acts  and  the  acts  of  others,  which  together  made 
up  the  whole  occurrence  under  investigation.  The 
declaration  of  the  motorman,  of  which  proof  was  offered, 
was  separated  in  time  two  minutes  only  from 
the  infliction  of  the  injuries.  It  emanated 
from  the  act.  It  was  unconsciously  associated  with, 
and  stood  in  immediate  causal  relation  to,  it.     The  oc- 
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cnrrettce  had  not  yet  ended.  He  was  not  speaking  as 
the  narrator  of  a  past  event,  but  as  a  participant  in  an 
nncompleted  one.  Both  of  these  declarations  clearly 
come  within  the  comprehensive  definition  ftven  in 
Whart.  Ev.  §  262:  "The  res  ^si^  may  therefore  be 
defined  as  those  circumstances  which  are  the  undesigned 
incidents  of  a  particular  litigated  act,  and  which  are 
admissible  when  illustrative  of  such  act.  These  inci- 
dents may  be  separated  from  the  act  by  a  lapse  of  time 
more  or  less  appreciable.  They  may  consist  of  speeches 
of  any  one  concerned,  whether  participant  or  by-stander. 
They  may  comprise  things  left  undone,  as  well  as  thing's 
done.  Their  sole  distinguishing  feature  is  that  they 
should  be  necessary  incidents  of  the  litigated  act; 
necessary  in  this  sense,  that  tbey  are  part  of  the  imme- 
diate preparations  for  or  emanations  of  such  act,  and 
are  not  promoted  by  the  calculated  policy  of  the  actors." 
As  the  plaintiff  was  allowed  to  show  the  actual  phys- 
ical condition  of  the  road  at  the  time  of  the  accident, 
she  was  not  injured  by  the  exclusion  of  the  testimony 
referred  to  in  the  fourth  and  fifth  assignments ;  and,  as 
the  pleadings  stood  at  the  time  of  the  trial  it  is  doubt- 
ful whether  the  testimony  was  admissible.  The  first, 
second,  and  third  assignments  are  sustained,  and  the 
judgment  is  reversed,  with  a.  procedendo. 


NOTE. 

Actions  for  Personal  Injuries^Res  Gestae — Declarations  of  Ser- 
vants.— Under  certain  circumstances  declarations  of  servants  made 
contemporaneously  with  the  accident  or  very  shortly  after  it  are 
held  admissible  as  part  of  the  res  geslie.  Griffin  v.  Mootg'omery  & 
West  Point  R.  Co.,  26  Ga.  Ill  :  WriRht  v.  Georgia  R.  R.  Co.,  34  Ga. 
330  :  Atlanta  &  L.  G.  Co.  v.  Hodnett,  29  Ga.  461  ;  Covin(fton  &  L, 
R.  Co.  V.  InfTles,  IS  B.  Monr.  637 ;  Chicacro,  B.  &  Q,  R.  Co.  v.  Riddle, 
60111.534;  Whittaker  v.  Eighth  Ave.  R.  Co.,  5  Kobt.  (N.  Y.)  650; 
Hanover  R,  R,  Co,  ^.  Coyle,  55  Pa,  St.  396  ;  Brehm  v.  Great  Western 
R.  Co.,  34  Barb.  256  ;  Verry  v.  Burlington,  C.  R.  &  M.  R.  R.  Co.,  47 
Iowa,  549;  Houston  &  T.  C.  K,  Co.  v.  Wylie,  5  Am.  &  Eng,  R. 
Cas.  541;  Pennsylvania  Co.  v.  Rudel,  6  Am.  &  Enff.  R.  Cas.  30; 
Adams  v.  Hannibal  &  St.  Jo.  R.  Co.,  7  Am.  &  Eng-.  R.  Cas.  414; 
HcLeod  V.  Ginther's  Adm'r,  IS  Am.  &  Eng.  R.  Cas.  291. 
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{Supreme  Court  of  Minnesota,  Jan.  14,  iSgS.) 

Removal  of  Causes  to  Federal  Court. — When  a  circuit  court 
of  the  United  States  decides  that  a  cause  has  been  improperly 
removed  from  a.  state  court,  and  orders  that  such  cau»e  t>e  remanded. 
the  decision  ia  final,  under  the  federal  statute.  Xo  appeal  or 
writ  of  error  from  such  decision  is  allowed. 

Same — Waiver  of  Right. — A  defendant  entitled  to  have  his  case  re- 
moved  from  a  state  to  a  federal  court,  or  from  the  latter  to  the 
former,  there  being  no  question  of  jurisdiction  over  the  subject-mat- 
ter or  over  the  parties,  may  naive  his  rights  to  insist  upon  a  removal 

Same. — It  is  held  that  a  stipulation  entered  into  betneen  counsel 
for  appellant  and  respondent,  while  the  former  was  in  default  for 
want  of  answer,  settled  the  coatroversy  as  to  appellant's  right  to 
have  the  case  tried  in  the  federal  court,  and  that  thereby  the  place 
of  trial  was  fixed  ia  the  state  court. 

Negligence— Rules  of  Railroad  Companies  at  Evidence.* — The  fact 
that  certain  rules  promulgated  and  put  in  force  for  the  guidance 
and  government  of  railway  employees,  while  operating  locomotives, 
have  been  violated,  maybe  shona  upon  the  trial  of  an  action  for 
personal  injuries  said  to  have  been  caused  by  such  violation,  and 
the. fact  may  be  considered  as  evidence  tending  to  establish  neglt* 
gence  of  the  defendant. 

Same — Statutes. — But  such  rules  do  not  stand  on  the  same  foot- 
ing as  statutes  or  municipal  ordinances,  in  the  nature  of  police 
regulations,  for  the  protection  of  the  public  or  some  particular  class 
of  persons.  The  law,  statutory  or  municipal,  if  valid,  fixes  the  legal 
standard  of  duty  to  those  for  whose  protection  it  was  designed,  while 
private  rules  may  require  either  more  or  less  than  is  required  by  law. 
Compliance  with  the  latter  would  not  necessarily  constitute  reason- 
able care,  nor  would  the  violation  thereof  necessarily  constitute 
negligence. 

Joint  Use  of  Tracks — Negligence — Evidence. — On  the  trial  of  an 
action  for  personal  injuries  alleged  to  have  been  received  by  plain- 
tiff while  employed  as  a  locomotive  fireman  by  one  company,  through 
the  negligenceof  the  men  in  charge  of  the  locomotive  of  another  com- 
pany, and  in  a  collision,  both  companies  using  the  same  track*, 
owned  by  a  third  company,  the  rules  promulgated  by  the  latter,  for 
the  government  of  all  trainmen  using  the  tracks,  were  put  in  evi- 
dence, together  with  proof  that  one  or  more  of  these  rules  were  be- 
ing violated  by  defendants'  {appellants')  employees  when  the  colli- 
sion occurred.     The  court  charged  that,  if  the  jury  should  find  from 

•See  note  at  end  of  case. 


.y  Google 


Am  &  Eng  -•         RULES — EVIDENCE  727 

RCaa 

Smithson  v.  Chicago,  G.  W.  Ry.  Co 

the  evidence  that  the  rnles  were  being  violated  wheu  the  collision 
took  place,  they  might  consider  defendants'  negligence  as  estab- 
lished,    /feld.  that  this  was  error. 

Harmless  Error. — But  such  an  instruction  Is  held  to  hare  been 
error  without  prejudice,  for  the  reason  that,  upon  the  undisputed 
evidence  as  to  the  facts  and  circumstances  surrounding  the  collision, 
the  trial  court  would  have  been  justified  in  charging  the  jury  that 
defendants'  negligence  was  established  as  a  matter  of  law. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  Ramsey  county  district 
court.     A  ffirmed. 

McDonald  <&  Barnard  and  T,  H.  Gill,  for  appellants. 
John  A.   Lovely  and/.   F.  Georg^e,  for  respondent. 

Collins,  J.  Action  for  personal  injuries  received  by 
plaintiff  while  he  was  servings  defendant  Chicag-o  Great 
Western  Railway  Company  as  a  locomotive  fireman, 
and  in  a  collision  between  the  locomotive  on 
which  plaintiff  was  at  work  and  another 
operated  by  defendants  Whitcomb  and  Morris  as  re- 
ceivers, under  appointment  by  the  United  States  cir- 
cuit court,  of  the  Wisconsin  Central  Railway  Company. 
It  was  alleged  in  the  complaint  that  both  of  these 
defendants  operated  locomotives  and  trains  over  about 
four  miles  of  track  owned  by  the  Chicag-o  &  Northern 
PacificRailway  Company,  in  the  city  of  Chicag^o,  and  it 
was  on  this  piece  of  track  that  the  collision  occurred. 
The  neglig-ence  allegfed  on  the,  part  of  the  receivers 
was  in  allowing  their  locomotive  to  stop  and  remain 
standing  in  the  nighttime  at  a  certain  place  on  their 
track,  and  when  there  was  imminent  danger  of  a  colli- 
sion, without  giving  proper  or  any  signals  of  having  so 
stopped;  while  the  negligence  on  the  part  of  the  Chicago 
Great  Western  Company  was  alleged  to  be  an  omission 
and  failure  on  its  part  to  adopt  or  establish  proper  or  any 
rules  for  the  giving  of  warning  sifrnals  by  its  own  or 
other  locomotives  or  trains  whi4e  being  operated  on  said 
track. 

1.  The  first  question  in  the  case  grows  out  of  certain 
steps  taken  by  the  receivers  in  an  effort  to  remove  the 
cause  to  the  federal  courts.  To  this  end,  and  in  due 
time,    the  receivers  filed  a  petition  for  removal  and  a 
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bond  in  the  district  court  for  Ramsey  county,  in  which 
court  the  action  had  been  instituted.  The  other  de- 
fendant did  not  join  in  this  petition,  but  duly  answered 
in  the  action.  Ad  order  of  the  district  court  removinff 
the  cause  as  petitioned  was  made,  and  a  few  days  after- 
wards, upon  the  hearing^  of  an  order  to  show  cause,  the 
case  was  remanded  by  the  federal  court  to  the  Ramsey 
county  district  court  upon  the  g^round  that  it  had  been 
improperly  removed  from  the  latter,  the  formal  order 
remanding  being- filed  in  February,  1896.  The  receiv- 
ers were  then  in  default  for  want  of  answer,  and  on 
the  4th  of  June  stipulated  ia  writing-  with  plaintiff's 
attorneys,  in  consideration  of  being  relieved  from  this 
default,  and  in  consideration  of  their  beinfj  allowed  to 
answer  in  the  action,  that  the  issues  so  made  should  be 
tried  in  said  district  court  at  the  June  term,  18%,  and 
that  in  case  of  a  final  judgment  against  them  they 
would  not  oppose  the  allowance  of  such  judgment  by 
the  master  in  chancery.  An  answer  was  served  in  ac- 
cordance with  this  stipulation,  to  which  plaintiff  replied, 
and  thereafter  the  cause  was  continued  by  consent  of 
counsel  for  plaintiff  and  for  the  receivers  until  the 
April  term,  1897.  It  then  came  on  for  trial  as  against 
both  defendants,  but  counsel  for  receivers,  in  disregard 
of  the  remanding  order  of  the  federal  court  and  of  their 
own  stipulation,  attempted  to  interpose  an  amended 
answer,  alleging,  among  other  things,  a  want  of  juris- 
diction on  the  pirt  of  the  district  court,  on  the  ground 
that  the  cause  had  theretofore  been  duly  removed  to  and 
was  then  pending  In  the  circuit  court  for  the  United 
States,  and  not  elsewhere;  and  also  objected  to  the 
introduction  of  any  evidence,  upon  the  ground  that  the 
case  was  still  pending  in  the  United  States  circuit  court. 
The  district  court  very  properly  refused  to  permit  the 
amendment,  and  plaintiff  submitted  his  proofs  to  a  jury. 
Defendants  offered  no  testimony.  The  court  then  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the 
Chicago  Great  Western  Company  upon  the  ground  that 
plaintiff  had  failed  to  make  out  a  case  against  it;  where- 
upon counsel  for  receivers  filed  another  removal  petition 
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and  bond,  demand Ing' that,  as  the  Chicago  Great  Westr 
era  Company  was  no  longer  a  defendant,  the  case  was 
then  one  for  removal.  The  court  below  refused  to 
consider  the  petition,  charged  the  jury,  and,  in  due 
season,  separate  verdicts  were  returned, — one  in  favor 
of  plaintiff,  and  against  the  receivers,  for  substantial 
damages;  the  other,  of  no  cause  of  action  as  to  the  rail- 
way company. 

There  are  two  sufficient  reasons,  at  least,  for  holding 
that  the  district  court  did  not  err  in  its  rulings  which 
finally  resulted  in  submitting  the  merits  of  plaintiff's 
caseagainst  the  receivers  tothe  jury:  First. 
The  order  of  the  federal  court  was  and  is  f'^j"'*/'™" 
final;  for  it  is  expressly  provided  by  25  Stat,  ••■h- 
433,  that  whenever  a  circuit  court  shall  de- 
cide that  a  cause  has  been  improperly  removed  to  it 
from  a  state  court,  and  shall  order  the  same  to  be 
remanded,  such  remand  shall  be  immediately  carried 
into  execution,  and  no  appeal  or  writ  of  error  from  the 
decision  of  the  circuit  court  shall  be  allowed.  And  the 
supreme  court  of  the  United  States  has  frequently  had 
occasion  to  refer  to  this  statute,  and  to  declare  that  the 
order  of  the  federal  court  remanding  the  case  is  abso- 
lutely final.  Nor  do  we  find,  as  claimed  by  counsel 
for  defendant  receivers,  that  this  rule  has  in  any  way 
beenqualifiedorabridged  in  Railway  Co.  v.  Fitzgerald, 
160  U.  S.  556,  16  Sup.  Ct.  389.  And  this  court  has 
held  that  when  a  federal  court  has  acted  upon  the 
question,  and  has  remanded  a  case  to  a  state  court,  as 
having  been  improperly  removed, — the  state  court 
having  jurisdiction  of  the  subject-matter  and  of  the 
parties, — the  latter  court  cannot  review  the  ruling. 
Tilley  v.  Cobb.  56  Minn.  295.  57  N.  W.  799.  Second. 
The  receivers,  in  consideration  of  being  per- 
mitted to  answer  the  complaint  after  having  SiJm7**""*' 
been  in  -default  for  several  months,  expressly 
agreed  to  try  the  case  in  the  state  court.  Through  this 
agreement  they  secured  a  substantial  right, — the  right 
to  answer.'  If  prior  to  that  time  there  had  been  a  real 
controversy  over  the  receivers'  right  to  have  the  cause 
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tried  in, the  federal  court,  it  was  then  and  there  settled 
by  a  formal  stipulation,  deliberately  entered  into  by 
counsel,  which  they  must  abide  by.  and  which  will  be 
enforced  by  the  courts,  in  the  interest  of  fair  dealing 

_  and  professional  pood  morals.  It  seems  hardly  neces- 
sary to  conclude  on  this  feature  of  the  case  by  saying- 
that  a  defendant  who  is  entitled  to  have  his  case  removed 
from  a  state  to  a  federal  court,  or  from  the 
latter  to  the  former,  there  being  no  question 
of  jurisdiction  over  the  subject-matter  or  over  the 
parties,  may  waive  his  rights  to  insist  upon  a  removal 
by  his  acts  or  omissions. 

2.  We  have  stated  that  the  accident  occurred  upon 
the  track  of  another  company,  in  the  city  of  Chicag-o. 
This  company  leased  the  use  of  its  two  tracks,  one  for 
outgoing  the  other  for  incoming  trains,  to  these  de- 
fendants, from  what  was  known  as  the  "Robey  Street 
Roundhouse"  to  the  vicinity  of  Forest  Home.  Both 
defendants  used  this  roundhouse,  and  plaintiff  worked 
upon  a  freight  locomotive  which  usually  left  the  round- 
house about  8  :20  p.  m.,  and,  taking  the  train  crew, 
ran  out  to  the  yard,  about  three  miles,  where  it  coupled 
on  to  its  train  and  proceeded  westerly.  A  freight 
locomotive,  operated  by  defendant  receivers,  usually 
left  the  roundhouse  15  or  20  minutes  later,  and,  run- 
ning over  the  same  track,  took  up  its  train  at  the  re- 
ceivers' freight  yard,  in  the  same  vicinity.  On  the 
night  in  question  the  locomotive  on  which  plaintiff 
worked  was  delayed  in  starting  because  of  the  non- 
appearance of  a  brakeman,  and,  at  the  request  of  the 
engineer,  who  was  employed  by  the  receivers,  his  loco- 
motive was  given  the  right  of  way.  After  it  had  been 
gone  about  20  minutes  the  locomotive  on  which  plain- 

'  tiff  worked  started.  When  it  reached  a  point  near 
Forty-Eighth  street  it  ran  into  the  other  locomotive, 
and  plaintiff  received  a  severe  injury.  It  appears  from 
the  evidence  that,  when  the  receivers'  locomotive 
reached  a  point  on  the  main  track  about  opposite  the 
caboose  of  the  train  it  was  to  haul  out,  "which  was 
upon   a  paralleling  yard  track,  it  was  stopped,  and 
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there  remained  long  enough  for  the  other  locomotive  to 
ma  into  it.  The  sole  purpose  of  stopping  at  this  point 
seems  to  have  been  to  afford  some  of  the  trainmen  an 
opportunity  to  transfer  a  large  dog  from  the  cab  of  the 
locomotive,  where  it  had  been  riding,  to  the  caboose  of 
the  train.  There  was  one  red  light  upon  the  rear  of  the 
tender  of  the  receivers'  locomotive,  but  this  was  not 
seen  by  the  men  on  the  other  locomotive  until  it  was 
too  late  to  avert  the  collision.  While  stopping,  the 
men  operating  the  locomotive  in  advance  had  taken  no 
precautions  whatsoever  towards  protecting  themselves 
from  collision.  It  also  appeared  from  the  evidence 
that  the  railway  company  owning  these  tracks  had 
promulgated  and  put  in  force  a  number  of  rules  for 
the  government  of  all  trainmen  while  using  or  occupy- 
ing these  tracks.  Several  of  these  rules 
were  applicable  to  a  locomotive  or  train  [tSytTuiiMt* 
stopped  upon  the  main  track  outside  of  sta-  ^^^" 
tion  grounds,  and  No.  127  was  in  these 
words :  "Inasmuch  as  trains  may  be  expected  at  any 
time  to  be  entering  the  yards  or  sidings,  or  to  stop  at 
any  point,  without  reference  to  schedules,  and  as 
switches  are  constantly  iri  use,  engineers  or  conductors 
running  trains  or  engines  between  Chicago  and  Central 
avenue  must  at  all  times  so  control  their  trains  or  en- 
gines as  to  be  able  to  stop  within  the  range  within 
which  an  obstruction  of  the  track  and  the  position  of 
switches  can  be  plainly  seen  ;  but  nothing  in  this  will 
be  held  as  an  excuse  for  the  failure  to  display  proper 
signals  when  trains  or  engines  are  held  on  the  main 
track,  and  men  in  charge  of  trains  or  engines,  when 
in  danger  of  being  overtaken  by  another  train,  must 
protect  themselves  by  flags,  lamps,  fusees,  or  torpe- 
does, promptly,  to  avoid  all  possibility  of  being  run 
into."  It  will  be  remembered  that,  as  against  the 
defendant  receivers,  the  negligence  relied  upon  by 
plaintiff  in  his  complaint  arose  from  the  failure  of  those 
in  charge  of  their  locomotive  to  guard  against  collision, 
while  stopping,  by  putting  out  or  giving  proper  sig- 
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nals  for  aig'ht  service  ;  and  it  was  the  evidence  of  this 
omission  or  failure  to  protect  the  locomotive  while 
standing  that  was  depended  upon  by  plaintiff's  counsel 
as  warranting  a  verdict  against  the  receivers.  So  the 
charge  of  the  court  upon  this  branch  of  the  evidence 
was  quite  full  and  complete,  reference  being  made  to 
the  rules  we  have  mentioned.  Among  other  things, 
the  court  charged  as  follows  :  "The  negligence  which 
the  plaintiff  claims  to  have  existed  is  said  to  have  con- 
sisted in  violating  the  rules  which  have  been  offered  in 
evidence.  *  *  *  The  violation  of  these  rules,  when 
attended  by  a  wrong,  constitutes  the  fact  of  admission 
of  negligence  on  the  part  of  those  who  violate  them. 
The  rules  are  designed  for  a  wise  and  beneficient  pur- 
pose, to  transact  the  business  of  the  railway  eflSciently, 
and  to  protect  its  employees  and  passengers,  carried  by 
and  over  its  lines,  against  personal  injury.  The  viola- 
tion of  a  definite,  well-understood  rule  on  the  part  of 
these  defendants  may  be  considered  by  the  jury  as 
evidence  of  negligence,  and  from  the  violation  of  these 
rules — well  understood  by  the  persons  who  violated 
them — (if  the  jury  should  find  from  the  testimony  that 
such  was  the  fact  that  there  was  this  violation)  the 
jury  may  consider  negligence  on  the  part  of  the  defend- 
ants established."  And  to  that  part  of  this  language 
which  we  have  italicized  counsel  for  the  defendant 
receivers  took  an  exception,  and  now  assign  it  as  error. 
The  instruction  was  clearly  wrong.  Here  were  pri- 
vate rules  adopted  for  the  government  of  trains  and 
trainmen  while  using  these  tracks.  They  did  not 
stand  on  the  same  footing  as  statutes  or  municipal 

ordinances  in    the    nature  of  police  regula- 

tions  tor  the  protection  ot  the  public  or 
some  particular  class  of  persons.  The  law,  statu- 
tory or  municipal,  if  valid,  fixes  the  legal  standard  of 
duty  to  those  for  whose  protection  it  is  designed,  while 
private  rules  may  require  either  more  or  less  than 
is  required  by  law.  So,  compliance  with  private 
rules     would     not      necessarily     constitute     reason- 


ed by  Google 


Am  ft  EnjT  RULES— EVIDENCE  733 

KCa» 

SmitbMti  V.  Chicago,  G.  W.  Hy.  Co 

able  care,  nor  a  violation  thereof  necessarily  con- 
stitute negligence.  By  this  instruction  it 
was  declared  as  a  matter  of  law  that,  if  the  TnJi^A». 
employees  in  charjje  of  this  locomotive  failed  I'SJJ*"'"' 
to  obey  the  rule  we  have  quoted  by  neglect- 
ing to  promptly  put  out  flags,  lamps,  fusees,  or  torpe- 
does, if  there  was  danger  of  being  overtaken,  the 
receivers'  negligence  was  established.  The  charge 
really  went  further  than  this,  for  upon  the  trial  it  was 
claimed  by  plaintiff's  counsel  that  other  rules,  intro- 
duced in  evidence  and  equally  as  definite  and  well 
understood,  were  also  violated  when  the  locomotive  was 
allowed  to  stand  upon  the  main  trac^k.  This  instruction, 
in  the  form  in  which  it  was  given,  invaded  the  prov- 
ince of  the  jury  and  determined  facts.  The  employees' 
disregard  of  the  rule,  or  their  failure  to  give  and  use 
such  of  the  signals  as  would  have  served  as  notice  or 
warning  of  danger  in  the  darkness  which  prevailed  at 
that  time  of  night,  might  have  been  considered  by  the 
jury  as  evidence  of  negligence,  but  proof  of  a  failure 
to  observe  the  rules  could  not,  of  itself,  establish  de- 
fendants' negligence  at  the  time  of  the  collision.  By 
this  part  of  the  charge  the  rules  adopted  for  the  gov- 
ernment of  all  employees  using  these  tracks  were  held 
to  be  a  test  for  defendants'  negligence,  and  to  be  the 
legal  standard  by  which  the  fact  of  such  negligence 
should  be  determined.  But,  in  this  case,  j^^^g,^ 
the  error  was  without  prejudice,  because, 
on  the  undisputed  evidence,  the  court  would  have  been 
warranted  in  instructing  the  jury,  as  a  matter  of  law, 
that  those  in  charge  of  defendants'  engine  were  guilty 
of  negligence  in  failing  to  give  warning  to  others  when 
they  stopped  upon  the  track.  They  were  on  a  main 
track  over  which  more  than  100  trains  passed  each  day;^ 
part  of  these  on  time  cards,  but  many  that  were  not. 
Trains  or  engines  could  be  expected  almost  any  mo- 
ment. Adjacent  to  these  main  tracks,  for  there  were 
two,  were  parallel  tracks  used  for  freight  trains,  with 
numerous  "cross-overs"  to  the  main  tracks,  which  were 
in  constant  use.     It  was  after  dark,  and  those  in  charge 
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knew  that  a  belated  enjafine — the  one  on  which  plaintiff 
was  fireman — mifjht  arrive  any  moment  from  the  round- 
house, less  than  three  miles  back,  and  that  it  would 
undoubtedly  be  running;  rapidly,  in  order  to  make  up 
for  its  lost  time.  It  does  not  appear  how  lon^  defend- 
ants' locomotive  had  been  halted  at  this  unusual  place 
when  the  collision  occurred,  but  it  was  shown  that  the 
belated  locomotive  did  not  start  from  the  roundhouse 
until  15  or  20  minutes  after  the  other  had  departed,  and 
it  also  appeared  that  immediately  after  the  accident  the 
dog^  was  found  tied  in  the  caboose  upon  one  of  the 
yard  tracks.  Evidently  the  halt  had  been  long  enoug-h 
to  transfer  the  dog  from  the  engine  to  the  caboose. 
The  only  warning  given  was  that  afforded  by  the  sin- 
gle red  light  upon  the  rear  of  the  tender,  and  that 
would  not  indicate  whether  the  locomotive  was  under 
motion  or  standing  still.  With  an  unobstructed  view 
of  the  track  to  the  rear  for  half  a  mile,  and  a  perfect 
opportunity  to  see  the  approaching  headlight  upon  the 
other  engine  for  that  distance,  at  least,  defendants' 
employees  did  not  even  take  the  precaution  to  guard 
against  a  rear-end  collision  by  swinging  a  lantern, — a 
thing  that  could  have  been  done  immediately  upon  the 
stopping  of  their  locomotive.  They  put  out  no  signal 
and  gave  no  warning  of  their  dang^erous  act,  and  upon 
the  trial  offered  no  evidence  to  explain  or  rebut  that 
produced  by  plaintiff.  We  are  justified  in  holding  that 
the  proofs  conclusively  established  defendants'  negli- 
gence, and  that  the  court  below  would  have  been  war- 
ranted in  so  charging  as  a  matter  of  law  and  irrespec- 
tive of  the  rules.  Therefore  the  instruction  in  ques- 
tion was  error  without  prejudice. 

There  are  but  one  or  two  points  made  by  counsel,  in 
addition  to  those  already  discussed,  which  need  con- 
sideration. If,  as  claimed,  the  engineer  in  charge  of 
the  locomotive  on  which  plaintiff  was  firing  ran  it  neg- 
ligently,— that  is,  too  rapidly, — and  in  disregard  of 
some  of  the  rules  we  have  mentioned,  his  negfligent 
conduct  could  not  be  imputed  to  plaintiff.  The  im- 
mediate proximate  cause  of  plaintiff's  injuries  was  the 
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negfligence  of  the  men  operating  the  head  engine.  Nor 
were  the  trainmen  upon  those  two  locomotires  serving 
a  common  master,  and  therefore  fellow  servants.  Al- 
thougfh  running  over  a  terminal  track,  under  rules  put 
in  force  by  theowner.of  such  track,  a  third  party,  these 
men  owed  the  duty  of  obeying  these  rules  to  their  re- 
spective masters,  not  to  the  third  party.  A  disobe- 
ience  of  the  rules  was  a  violation  of  the  duty  due  from 
a  servant  to  the  party  who  employed  him,  and  none  of 
.these  men  were  in  the  employ  or  under  the  control  of 
the  terminal  company.  We  shall  waste  no  time  in  dis- 
cussing the  contention  of  counsel  for  defendants  that 
their  clients  cannot  be  held  because  the  act  producing 
the  injury — stopping  the  engine  to  unload  the  dog — 
was  wholly  without  the  scope  of  the  servants'  authority. 
The  judgment  is  affirmed. 


MOTE. 

Negligence — Evidence— Admissibility  of  Company's  Rules. — There 
is  no  error  in  admitting-  in  evidence  the  rules  of  a  company,  the  same 
being'  relevant  to  the  neg'lig'ence  charg'ed  in  the  declaration.  Chat- 
tanooga,  R.  &  C.  R.  Co.  v.  Whitehead,  90  Ga.  47,  IS  S.  E.  Rep.  629. 
Louisville  A  N.  R.  Co.  v.  Orr,  94  Ala.  602,  10  So.  Rep.  167;  Helton  v. 
Alabama  Midland  R.  Co..  97  Ala.  275,  12  So.  Rep  276;  Rilej  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  IS  Mo.  App.  385;  Dugan  v.  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  85  Wis.  609,  55  N.  W.  Sep.  894. 

Where  an  employee  sues  for  a  personal  injury,  and  the  tympany 
defends  on  the  ground  that  the  injury  resulted  from  the  negligence 
of  the  engineer  of  the  train,  who  was  a  fellow-serrant  with  the 
plaintiff,  the  latter  may  prove  a  rule  of  the  company  to  either  dis- 
charge, suspend,  or  reprimand  employees  who  have  been  guilty  of 
negligence,  which  had  not  been  enforced  as  to  the  enfiiieer  in  ques- 
tion.    Atchison,  T.  &  S.  F.  R-  Co.  v.  Parker.  55  Fed.  Rep.  595. 

The  allegations  of  negligence  were  that  defendant,  by  its  ser- 
vants, carelessly  and  improperly  drove  and  managed  its  locomotive, 
and  that  defendant  was  negligent  in  not  providing  proper  and 
suitable  platforms  and  railings  at  the  crossing  or  point  where  the 
injury  was  inflicted.  Plaintiff  gave  in  evidence  a  rule  of  defend- 
ant for  the  regulation  of  trains  and  engines  at  stations  and  street 
crossings.  Held,  that  the  rule  was  properly  admitted,  not  for  the 
purpose  of  founding  a  substantive  cause  of  action  upon  its  breach, 
but  as  tending,  with  other  evidence,  to  show  negligence  in  driving 
and  managing  the  engine  nhtch  inflicted  the  injury;  Lake  Shore  a 
M.«.  R.  Co.  V.  Ward,  135  111.511,26  N.  E.  Rep.520;  a#rmi7i^35  111. 
App.  423. 

Evidence  of  the   rule  of  the  railroad  company.  No.  83,  which  is  a 
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prohibitioo  against  making  **riitinitig  svitchea,"  was  properly  ad- 
mitted, against  defendant's  objection,  wtiere  plaintia  oSered  to 
follow  it  up  by  the  introductioa  of  proof  showing  that,  at  the  time 
when  the  injury  occurred,  the  agents  of  defendant  were  making  a 
"running  switch;"  Baltimore  &  O.  R.  Co.  i'.  Kean,  28  Am.  A  Eag. 
R.  Cas.  S80,  65  Md.  394,  5  Atl.  Rep.  32S. 

On  the  trial  of  an  action  on  the  case  to  recover  damages  austained 
by  a  passenger  through  the  alleged  fault  of  the  servants  of  the  de- 
fendant corporation,  it  was  claimed  that  the  fault  consisted  in  whole 
or  in  part  of  the  violation  of  the  established  rules  of  the  company. 
Held,  that  a  book  containing  the  rules  and  regulations  of  the  com- 
pany, and  intended  for  the  use  of  their  employees  to  direct  them  in 
the  discharge  of  their  duties,  was  admissible  in  evidence.  Hobbs  v. 
Eastern  E.  Co..  66  Me.  572,  19  Am.  Ry.  Hep.  210. 


Nashville,  C.  &  St.  L.  Ry.  Co. 


Mattingly  et  ai. 

(Court  o/Appeah  of  Kentucky,  April  30,  JS97.) 

Actions  against  Railroad  Companies — Locality  of  Service.* — An  ac- 
tion against  a  railroad  company  on  a  contract  of  shipment  may  be 
properly  brought  in  the  county  where  the  contract  was  made,  and 
in  such  action  service  of  process  may  be  upon  an  agent  of  the  com- 
pany living  in  another  county. 

Suit  to  Enjoin  the  Collection  of  Judgment. — That  the  testimony 
failed  to  sustain  the  averments  of  the  petition  is  not  a  sufficient  rea- 
son for  adjudging  a  judgment  void  in  a  suit  to  enjoin  the  collection 

Appeal  from  M«.rion  county  circuit  court.    A  ^rmed. 
H.  P.  Cooper,  for  appellant. 
H.  W.  Rivesy  for  appellees. 

GurFY,  J.  The  appellant  instituted  this  action  in 
the  Marion  circuit  court  to  perpetually  enjoin  the  col- 
lection of  a  judg-ment  obtained  by  appellees  a^inst 
appellant  for  $95,  with  some  interest,  and  $18.30  costs. 
The  court  below,  on  motion  of  appellees,  dissolved  the 
injunction,  and  also  dismissed  the  petition,  and  from 
that  judgment  this  appeal  is  prosecuted. 
'See  note  at  end  of  case. 
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It  is  insisted  by  appellant  that  tlie  petition  and  affi- 
davit were  not  insufficient,  bence  the  motion  to  dissolve 
ought  not  to  have  prevailed.     It  is  sugg:ested  that  the 
copies  of  the  other  suit,  etc.,  do  not  properly  constitute 
part  of  the  record  in  this  case,  but,  as  they  have  not 
been  stricken  from  the  transcript,  it  seems  to  us  that 
they  are  before  us;  and,  besides,  appellant  has  argued 
that  the  facts  show  that  the  $95  judgment  is  void,  thus 
seeming  to  recognize  the  record  as  copied.       It  will  be 
seen  that  the  petition  in  the  original    action 
contains  allegations  showing  that  the  con-     tSi'',JJ|^^. 
tract    of    shipment    was   made   in    Marion     Ji;^;;^^"'" 
county    with   the  appellant,   its  agent,    or 
partner,  and,  that  being  true,  the  Marion  circuit  court 
had  jurisdiction  of  tbe  cause  of  action,  and  service  of 
process    on    appellant's    agent    in    Fulton 
county  gave  the    court    jurisdiction  of    the     fj"|£li^^'''  » 
appellant,  as  was  expressly  decided  in  case     McBtit. 
of  This  Appellant  v.  Carrico,  95  Ky.  489. 
2b  S.  W.  177.     It  may  be  true,  as  argued  by  counsel, 
that  the  testimony  failed  to  sustain  the  averments  of 
the  petition,    but  we  cannot,  for  that  reason,  adjudge 
the  judgment  void  in  this  action,  to  enjoin  the  collect- 
ion thereof.     Judgment  affirmed. 


NOTE. 

Suits  Against  Corporations— Locality  of  Service.— The  locality  of 
suits  against  corporations  is  usually  provided  by  statute;  and  in 
connection  with  this  it  is  often  required  that  service  of  process  shall 
be  made  upon  some  officer  or  agreat  within  the  county  where  the 
suit  is  broug'hti  or  where  the  principal  officer  of  the  corporation  is 
located,  etc.  The  Virginia  statute  concerning  service  of  process  on 
corporations  is  particularly  explicit  in  this  reg'ard.  See  13  Va.  Li.  J. 
741-776  I  Virginia  statute  discussed  in  article  by  W.  U.  Lile)  ;  1 
Minor's  lusts.  (3dEd.)  SfA.etseg.;   VirginiaCx,&a[lSSl],%ynSet seq. 

By  the  Michigan  statute  a  corporation  officer  may  be  served  in 
any  county  of  the  State.  See  Potter  v.  John  Hutchinson  lAig.  Co. 
(Mich.  1890) ,  44  IS .  W.  Kep.  595.  But  in  West  Virginia  it  is  held  that 
the  president  can  only  be  served  in  the  county  in  which  he  resides, 
and  return  must  show  service  in  such  county.  Taylor  v.  Ohio 
River  R.  Co.,  35  W.  Va.  328. 

Other  instances  of  such  requirements  are  seen  in  Dewey  v.Central 
Car,  etc.,  Co.,  42  Mich.  399;  People  v.  Judp:,  23  Mich.  492;  Haywood 
11  (K  s)  A  &  E  R  Cas— 47 
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V.  Johnson,  41  Mich.  601;  Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex.  323, 
9  Am.  &  Eag.  R.  Gas.  59, 40  Am.  Rep.  808  (service must  be  in  coanty 
where  suit  is  brought);^tna  Ina.  Co.  v.  Black,  80  Ind.  513  ;  MitcbeU 
V.  SouthTrestern  R.  Co.,  75  Ga.  393;  Kansas  City,  etc.,  R.  Co.  r. 
Dauyhtry,  88  TeoQ.  721;  affi-rmed,  138  U.  S.  298;  Cairo,  etc,  R.  Co.  v. 
Joiner,  72  111.  520  ;  Western  Union  Tel.  Co.  v.  Conaat,  11  Colo.  Ill ; 
Com.  V.  New  York,  etc.,  R.  Co.,  7  Pa.  Co.  Ct.  Rep.  407 ;  Smith,  etc., 
Co.  V.  Morse  Woolen  Scouring  Co.  10  Fa.  Co.  Ct.  Rep.  624;  National 
Starch  Co.  v.  Morse  Woolen  Scouring  Co.,  11  Pa.  Co.  Ct.  Rep.  192. 
Wagn.  Mo.  St.  294,  §  26,  providea  for  an  enlarg^ement  and  extension 
of  service  by  iaauing-  process  to  a  different  county  from  where  the 
suit  is  broug-ht,  when  the  officers  of  the  company  do  not  reside  there. 
Mikle  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  54  Mo.  14S. 

Since  the  passage  of  the  Act  of  Congress  of  March  3,  1887,  provid- 
ing, >n(tfr<i/ia,  that  receivers  maybe  sued  without  leave  of  conrt, 
process  against  the  receiver  of  a  railroad  may  be  by  service  upon 
the  clerk  or  any  station  agent  upon  the  road.  Procter  v.  Missouri, 
K.  &  T.  R.  Co..  142  Mo.  App.  124. 


(V  Wash.  Rep.  s82.) 

Deathby  Wrongful  Act— Negligence— Pleading.— Where,in  an  action 
to  recover  for  the  death  of  au  employee  killed  in  a  derailment,  the 
complaint  alleges  negligence  in  that  a  safe  road-bed  was  not  pro- 
vided and  that  the  road-bed  and  track  were,  and  were  allowed  to 
become  and  remain, out  of  repair,  it  was  not  error  to  give  an  instruc- 
tion submitting  to  the  jury  the  condition  of  the  road-bed  at  a  cer- 
tain place,  although  there  was  no  allegation  of  negligence  based  on 
the  condition  of  the  track  at  such  point. 

Aisumption  of  Risk — Evidence— Sufficiency. — In  such  action  where 
the  only  proof  that  deceased  had  knowledge  of  the  defective  condi- 
tion of  the  road-bed  was  that  he  had  been  over  it  on  his  engine  ■ 
few  times,  it  was  not  error  to  fail  to  give  an  instruction  that 
assumption  of  risk  from  such  defects  was  an  element  of  the  case. 

Same — Pleading. — On  appeal  in  such  action  where  the  case  was 
not  presented  to  the  trial  court  on  the  theory  of  assumption  of  risk. 
the  case  will  not  be  considered  upon  that  theory.  Assumption  of 
risk  is  a  defense  to  be  pleaded  and  proved. 

Duty  of  Master-— Question  for  Jury. — It  is  for  the  jury  to  s»y 
what  precautions  a  prudent  employer  must  use  to  protect  his  em- 
plovee. 

Negligence — Evidenca —Sufficiency. — In  such  action  it  was  not 
error  to  refuse  to  direct  a  verdict  for  the  defendant  where  it  «p- 


.y  Google 


W-alker  v.  McNelU 

peared  that  the  ties  a.t  the  place  of  the  accident  were  entirely  rottea 
and  BO  decajed  that  the  spikes  easily  slipped  out,  allowing  the  raila 
to  spread,  and  where  there  was  evidence  that  thedefective  condition 
of  that  part  of  the  road-bed  had  been  reported  to  the  section  fore- 
man three  months  before  the  accident. 

Special  Interrogatory— Refusal  to  Submit.^The  submission  of 
special  interrogatories  is  in  the  discretion  of  the  trial  court,  and  a 
refusal  to  submit  cannot  be  reg'arded  as  error. 

Death  by  Wrongful  Act — Damages— Elements  of  Recovery,* — Under 
aec,  138,  2  Hill's  Code  (Wash.),  the  jury  may,  in  estimating  damages 
in  such  action,  consider  the  social  and  domestic  relations  of  deceased 
and  his  family,  his  daily  services,  attention  and  care,  his  intel- 
lectual, moral  and  physical  training  of  his  children,  but  cannot  al- 
low damages  by  way  of  solace  to  the  affections  of  his  family  nor 
for  their   g-rief   and   anguish. 

Excessive  Verdict.— In  such  action  a  verdict  for  $40,000  was  exces- 
sive, where  it  appeared  that  deceased  was  sober,  industrious  and  of 
good  business  ability,  was  earning  $150  per  month,  and  had  an 
average  expectancy  of  life  of  38  years. 

Appeal  from  Columbia  county  superior  court. 
A  fflrmed. 

Cox,  Cotton,  Teal  <£■  Minor,  for  appellant. 

A.  S.  Bennett,  and  Will U.  Fouts,  for  respondents. 

Reavis,  J.  Action  by  the  widow  and  two  minor 
children  of  Robert  Walker,  deceased,  respondents, 
a^inst  McNeill,  receiver  of  the  Oregon  tiM«tM 
^ilway  &  Navijjation  Company,  appellant, 
to  recover  damages  for  the  death  of  the  decedent  by 
negligent  act  of  appellant. 

On  the  22d  of  December,  1894,  Robert  Walker,  re- 
spondents' decedent,  who  was  then  an  engineer  in  the 
employ  of  appellant,  was  ordered  by  appellant  to  take 
a  heavy  helper  engine  to  assist  one  of  appellant's  pass- 
enger trains  up  the  hill  from  Bolles  Junction  to  Alto. 
This  engine  was  heavier  than  was  usually  employed 
in  the  passenger  service,  although  not  the  heaviest  one 
on  the  road.  It  was  ordinarily  used  in  helping  freight 
trains  up  the  hill,  and  it  does  not  appear  whether  it 
had  been  used  before  upon  a  passenger  train.  At  this 
time  the  passenger  train  was  .unusually  heavy  and 
Walker  was  directed  to  assist  it  with  his  engine.  For 
some  distance  from  Bolles  Junction  in  the  direction  of 
*See  notes  at  end  of  case. 
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Alto  there  is  an  up  grade,  and  the  grade  then  drops 
down  for  a  short  dis^nce.  It  was  upon  the  down 
grade  at  a  point  on  a  reverse  curve  where  the  railroad 
emerges  from  a  small  cut  and  passes  to  a  fill  that  the 
wreck  occurred  which  caused  the  death  of  Walker. 
The  train  was  running  at  the  usual  speed  which  was 
required — from  twenty  to  twenty-five  miles  a  hour. 
"Walker's  engine,  as  well  as  the  regular  engine  attached 
to  the  train,  and  the  baggage  car  were  thrown  down 
the  embankment.  The  fireman  on  Walker's  engine, 
the  men  on  the  other  engine,  and  the  baggagemen 
jumped  from  their  places  and  escaped  with  more  or 
less  injury.  Walker  remained  at  his  post  to  put  on  the 
air  and  reverse  the  engine.  He  was  thrown  over  the 
bank  with  his  engine  and  killed.  The  passenger  cars 
were  not  thrown  from  the  track.  At  the  time  of  his 
death  Walker  was  twenty-five  years  of  age,  was  in 
good  health,  sober,  industrious,  a  kind  and  affectionate 
husband  and  father  and  a  good  business  manager.  One 
of  the  children  at  that  time  was  about  two  years  old 
and  the  other  was  born  a  few  months  after  his  death. 

The  material  allegations  of  the  complaint  whicli  are 
on  review  here  are  as  follows  : 

"That  the  said  defendant  carelessly  and  negligently 
failed  to  provide  a  safe  road-bed  for  said  Walker  to 
pass  over  in  so  doing,  and  carelessly  and  negligently 
failed  to  provide  him  with  a  safe  and  suitable  engine 
with  wLich  to  do  said  work;  but,  on  the  contrary,  care- 
lessly and  negligently  permitted  the  grades  and  curves 
upon  said  road,  and  especially  the  fills  and  embank- 
ments thereon,  to  be  and  to  remain  too  narrow  and 
otherwise  of  an  improper  construction,  so  as  to  make 
the  same  likely  to  give  way,  and  permit  the 
ties  and  rails  to  give  with  a  heavy  load,  and  also 
permitted  said  road  to  become  and  remain  out  of 
repair,  and  permitted  the  ties  upon  which  the  rails 
rested  to  become  rotten  and  loose,  so  that  said  road 
was  grossly  and  unnecessarily  dangerous  and  unsafe. 

"That  said  defendant  further  carelessly  and  negli- 
gently ordered  said  Walker  to  go  over  said  road  with 
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an  engine  and  train  which  was  too  heavy  for  the  road 
and  for  the  character  of  the  fills  and  embankments 
thereon,  and  also  permitted  the  eng-ine  upon  which  said 
Walker  was  sent  out,  and  which  he  was  directed  to 
take,  to  be  and  remain  out  of  line  and  untrue,  and  out 
of  level  upon  its  wheels,  and  generally  unsafe  and  out 
of  repair. 

"That  on  said  date  and  while  said  Walker  was 
passing  over  said  road  from  Bolles  Junction  to  Alto, 
with  and  upon  said  engine,  under  orders  of  defendant, 
ae  aforesaid,  at  a  point  between  said  stations  where 
there  is  a  curve  in  said  road,  and  a  high  fill  thereon, 
the  engine,  which  he  was  taking  and  upon  which  he 
was  riding  as  aforesaid ,  left  the  track  bv  reason  and  on 
account  of  the  general  bad  condition  ol  the  road,  and 
the  rotten  and  loose  condition  of  the  ties  as  aforesaid, 
and  by  reason  and  on  account  of  the  narrow  and  im- 
proper construction  of  said  fill  and  curve,  and  by  rea- 
son and  on  account  of  the  said  engine  being  out  of 
repair,  and  too  heavy  for  the  road  as  aforesaid,  and 
rolled  down  the  embankment,  with  and  upon  said 
Walker,  thereby  inflicting  upon  him  great  bodily 
injury,  causing  his  death  immediately  thereafter. 

"That  at  the  time  of  said  occurrence,  and  previous 
thereto,  the  said  Walker  was  a  man  of  sober  and  in- 
dustrious habits,  good  health  and  good  ability  as  a 
manager  of  property  and  affairs,  and  was  a  skillful 
engineer,  and  able  to  earn  high  wages  in  such  capacity  ; 
that  in  addition  thereto  he  was  a  prudent,  kind  and 
affectionate  husband  and  father  and  that  the  plaintiffs 
were  each  and  all  dependent  upon  him  for  support,  edu- 
cation and  maintainance. 

"That  by  reason  of  the  careless  and  negligent  acts 
and  omissions  of  the  defendant,  causing  the  death  of 
said  Walker  hereinbefore  set  forth,  the  plaintiffs  have 
lost  his  earnings  and  accumulations,  and  his  foresight 
and  management,  and  have  also  been  deprived  of  his 
support,  maintenance,  comfort  and  society,  and  his  ad- 
vice, counsel  and  oversight  cis  a  husband  and  parent, 
and  are  and  have  been  damaged  thereby,  etc." 
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Appellant  moved  to  strike  frora  the  complaint  the 
alleffations  relating  to  the  damagres  suffered  by  plain- 
tiffs, as  follows  :  First,  the  words  "that  in  addition 
thereto  he  was  a  prudent,  kind  and  affectionate  hus- 
band and  father  ;"  second,  the  word  "comfort"  follow- 
ing- the  word  "maintenance"  and  preceding- the  word 
"and;"  third,  "and  hia  advice,  counsel  and  oversight 
as  a  husband  and  parent. ' '  This  motion  was  overruled 
and  an  exception  taken  by  appellant. 

The  superior  court  instructed  the  jury  : 

"1.  It  is  the  duty  of  the  railroad  company  to  see 
that  due  and  reasonable  care  is  used  in  the  inspection 
of  its  road  bed,  ascertaining'  its  condition  and  in  keep- 
ing- it  in  repair. 

"11.  If  therefore  you  6nd  from  the  evidence  that 
the  road  bed,  at  the  place  of  injury,  was  out  of  repair, 
and  the  ties  rotten,  and  that  this  bad  repair  and  rotten 
condition  of  the  ties  caused  the  injury,  and  if  you  fur- 
ther find  that  the  receiver  of  the  railroad  company,  or 
his  agents  in  charge  of  the  track  department  of  the 
road,  knew  of  the  bad  condition  of  the  track,  or  could 
have  ascertained  its  bad  condition  by  a  reasonably 
careful  inspection  long-  enoug-h  prior  to  the  accident  to 
have  repaired  the  same,  and  if  they  were  negfligfent 
and  careless  in  failing  to  inspect  the  road,  or  in  failing 
to  inspect  the  same,  and  that  negligence  and  careless- 
ness caused  the  injurv,  without  fault  or  negligence  on 
the  part  of  Robert  Walker,  then  the  plaintiffs  can 
recover. 

"III.  It  is  the  duty  of  the  railroad  company,  or  its 
receiver,  to  keep  its  track  in  repair,  so  that  it  is  safe 
for  the  kind  of  eng-ines  and  rolling-  stock  that  it  sends 
over  it,  so  far  as  reasonable  care  and  prudence  will 
make  it  so. 

"IV.  Therefore  if  you  should  find  that  the  track  in 
question  was  unsafe  for  an  eno^ine,  such  as  the  one 
that  Walker  was  riding  upon  at  the  time  of  his  death, 
the  fact  that  the  track  would  have  been  safe  for  lighter 
engines  of  different  construction,  would  not  necessarily 
be  a  defense." 
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Appellant  asBig'ns  the  ^ivtag^  of  each  of  the  above 
iastructions  as  error-  The  court  also  gave  the  follow- 
ing instruction  upon  the  measure  of  damages  : 

"II.  While  you  should  not  allow  the  plaintiffs  any- 
thing for  the  mere  loss  of  the  society  of  the  deceased, 
yet  you  have  a  right  to  take  into  consideration,  not 
only  his  earning  capacity,  but  also  the  care  and  atten- 
tion which  such  a  man  \70uld  give  to  his  wife  and 
children,  and  also  the  loss  of  his  advice  and  training  as 
a  husband  and  father,  which  they  have  suffered  by 
his  death.  In  other  words,  the  plaintiffs  are  entitled 
to  be  compensated  for  the  substantial  and  material 
benefits  which  they  would  have  received  from  the 
deceased  if  he  had  lived,  and  which  they  have  lost  by 
reason  of  his  death.  And  that  includes  whatever  sup- 
port they  would  have  received  from  hira,  and  the  net 
earnings  which  he  would  have  earned  and  ultimately 
applied  to  their  benefit,  and  the  loss  of  his  care,  train- 
ing and  advice  as  a  husband  and  father." 

To  which  an  exception  was  taken. 

Appellant  requested  an  instruction  to  the  jury  to 
return  a  verdict  for  appellant,  which  was  denied.  The 
jury  returned  a  verdict  for  respondents  and  assessed 
the  damages  at  $40,000.  After  motion  for  a  new  trial 
made  by  appellant  and  overruled  by  the  court,  judg- 
ment was  duly  entered  upon  the  verdict. 

1.  The  learned  counsel  for  appellant  maintain  that 
the  complaint  contains  no  allegation  of  negligence 
based  upon  the  condition  of  the  track  in  the  cut,  and 
the  court  erred  in  submitting  such  condition 
to  the  consideration  of  the  jury.  It  will  be  Efj'St^/'i?'' 
observed  that  the  charge  in  the  complaint  is  iei«-rin4iii. 
that  appellant  carelessly  and  negligently 
failed  to  provide  a  safe  road-bed,  and  a  safe  and  suita- 
ble engine  with  which  to  do  the  work,  but,  on  the 
contrary,  carelessly  and  negligently  permitted  the 
grades  and  the  curves  in  the  road,  and  especially  the  fills 
and  embankments  thereon,  to  be  and  Remain  too  narrow, 
and  also  permitted  the  road  to  become  and  remain  out 
of  repair  and   permitted   the   ties  on  which   the  rails 
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rested  to  become  rotten  and  loose,  so  that  the  road  was 
unaecessarily  dang'erous  and  unsafe. 

While  it  might  be  interesting  to  review  the  able  ar- 
gumeat  of  counsel  in  the  verbal  criticism  of  the  lan- 
guage employed  in  the  complaint,  it  would  extend  the 
limits  of  this  opinion  too  far.  The  negligence  here 
charged  consists  of  two  elements;  failure  to  provide  a 
safe  road,  with  specification  of  the  delinquency  in  par- 
ticulars, to  wit:  the  grades  and  curves,  the  fills  and  em- 
bankments, were  permitted  to  be  and  remain  too  nar- 
row and  of  improper  construction,  so  as  to  make  them 
likely  to  give  way  and  to  allow  the  ties  and  rails  to 
give  with  a  heavy  load;  and  again,  the  road  was  allowed 
to  become  and  remain  out  of  repair,  i.  e.,  the  ties  on 
which  the  rails  rested  were  rotten  and  loose;  and  that 
the  engine  was  unsafe  to  do  the  work — that  it  was  too 
heavy  for  the  road  and  for  the  character  of  fills  and  em- 
bankments. 

Wethink  the  objection  to  the  complaint  untenable; 
but  if  it  be  conceded  that  the  allegations  of  negligence 
in  the  complaint  were  confined  to  the  fill,  and  the  train 
had  been  derailed  in  the  cut  instead  of  on  the  fill,  the 
variance  would  be  too  slight  for  serious  consideration 
under  our  Code  of  Procedure. 

•'Sec.  217,  No  variance  between  the  allegation  ina 
pleading  and  the  proof  shall  be  deemed  material,  unless 
it  shall  have  actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  shall  be  alleged  that  a  party 
has  been  so  misled,  that  fact  shall  be  proved  to  the 
satisfaction  of  the  court,  and  in  what  respect  he  has 
been  misled,  and  thereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  shall  be 
just." 

Bliss  on  Code  Pleading.     (2d  Bd.)  §310a.  says: 

"As  to  the  allegation  of  negligence.  The  circum- 
stances which  excuse  certainty,  furnish  additional  rea- 
son why  the  pleader  should  not  be  required  to  give 
the  specific  acts  or  omissions  which  constitute  negli- 
gence.    The  sufferer  may  only  know  the  general,  the 
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immediate  cause  of  the  injury,  and  if  it  be  an  occur- 
rence tbat  usually  results  from  negligence,  the  oppo- 
site party  must  explain  it  and  show  due  care. ' ' 

The  appellant  in  his  answer,  after  a  denial  of  neg- 
ligence and  of  the  material  allegations  of  the  complaint, 
set  up  as  an  affirmative  defense  contributory  negligence 
on  the  part  of  respondents'  decedent,  and 
also  assumption  of  risk  of  the  employment,  |MjJ"'g'H'' 
and  maintains  that  the  second  instruction  fcinniii. 
given  by  the  court  did  not  include  as  an 
element  for  the  consideration  of  the  jury  the  assump- 
tion of  risk  of  employment  by  the  deceased,  while  pur- 
porting to  state  each  element  of  the  case.  The  testi- 
mony at  the  trial  discloses  that  the  deceased  engineer 
had  been  over  the  particular  portion  of  the  road  where 
the  fatal  accident  occurred  some  eight  times.  No 
further  proof  of  knowledge  of  the  defects  existing  in 
the  road-bed  are  shown  than  the  fact  that  the  engineer 
had  thus  been  over  the  road  a  few  times  with  freight 
trains.  It  does  not  appear  from  the  record  before  us 
that  this  was  a  question  relied  upon  by  counsel  in  the 
trial  below,  and  we  do  not  think  there  is  evidence  suffi- 
cient to  warrant  an  instruction  upon  this  defense.  The 
sixth  instruction,  given  at  the  request  of  appellant,  is 
as  follows: 

"In  order  that  the  plaintiffs  mav  recover,  you  should 
be  satisfied  from  the  evidence — S*irst:  That  someone 
or  more  of  the  defects  in  the  road  or  track  alleged  in 
the  complaint  actually  existed.  Second:  That  such 
defects  were  such  as  a  reasonably  prudent  man  in  the 
exercwe  of  ordinary  care  would  not  allow  to  exist. 
Third:  That  Walker's  injuries  resulted  from  such  de- 
fects. Fourth:  That  the  defendant  knew  of  such  de- 
fects or,  in  the  exercise  of  ordinary  care  should  have 
known  of  them.  If  the  evidence  fails  to  satisfy  you  upon 
any  of  the  four  points  above  mentioned  you  cannot  find 
for  the  plaintiffs,   but  must  find  for  the  defendant." 

It  would  be  at  variance  with  the  view  often  expressed 
by  this  court  to  consider  a  cause    brought   here  upon 
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another  or  different  theory  than  that  presented  to  the 
trial  court.  It  has  already  been  determined 
that  contributory  ne^lig^ence  is  a  defense  to 
be  pleaded  aud  proven  in  this  state.  We  view  assump- 
tion of  the  risk  of  employment  as  of  kindred  nature. 
The  better  authorities  seem  to  favor  this  rule;  and  it 
is  certainly  on  principle  the  natural  and  orderly  method 
of  pleading-  and  proof. 

The  appellant  also  insists  that  the  third  and  fourth 
instructions  do  not  state  the  law.  Reasonable  care  has 
reference  to  all  the  circumstances  and  conditions  sur- 
rounding the  railroad  and  its  operation,  the 
Sln'tllJfti'ji^.  amount  of  traffic,  the  expense  attending  the 
precautions  which  should  be  used,  and  tbe 
purpose  of  the  road;  and  many  other  considerations  en- 
ter into  the  question.  All  this  is  for  the  jury,  and  fiom 
the  testimony,  ordinarily,  in  each  case  the  jury  must 
determine  what  precautions  a  reasonable,  prudent  em- 
ployer must  use. 

The  court  said  in  Johnson  v.  Bellingham  Bay  Im- 
provement Co.,  13  Wash.  455  (43  Pac.  370): 

"It  is  an  elementary  proposition  which-  does  not  call 
for  citations  of  authority,  that  the  master  must  furnish 
a  safe  place  in  which  he  requires  his  servants  to  work, 
and  that  he  must  furnish  them  safe  appliances.  He  is. 
of  course,  not  bound  to  insure  the  employee,  but  he  is 
bound  to  use  reasonable  care  in  the  selection  and  con- 
struction of  the  machinery  and  the  appliances." 

2.  The  evidence  in  the  record  discloses  that  per- 
haps 6ve  out  of  six  of  the  ties  on  the  road-bed  of  appel- 
lant in  both  cut  and  fill,  along  where  the  accident  oc- 
curred were  rotten,  that  they  were  a  mere 
iifiipiH-tri-  shell,  and  that  where  the  derailed  car- wheels 
(iMd-  touched  them  they  broke  in  two,  that   they 

were  so  decayed  that  the  spikes  holding  the 
rails  upon  the  ties  were  loose  and  easily  slipped  out  and 
that  the  rails  spread.  Here  was  sufEcient  cause  for 
the  accident.  No  other  cause  of  tbe  accident  than  the 
bad  condition  of  the  road-bed  was  shown  or  intimated  at 
the  trial.     Whenever  a  car  or  train  leaves  the  track  it 
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proves  tbat  either  the  track  or  machinery  or  some  por- 
tion thereof  is  not  in  a  proper  condition,  or  that  the 
machinery  is  not  properly  operated.  Edgrerton  v.  New 
York  &  Harlem  R.  R.  Co.,  39  N.  Y.  227;  Seyboltf. 
New  York,  etc..  R.  R.  Co.,  95  N.  Y.  568  (47  Am. 
Rep.  75). 

There  was  testimony  introduced  by  the  respondents 
tendings  to  prove  that  a  larg^e  pcoportion  of  the  ties  ex- 
tending- all  the  way  from  where  the  first  indications  of 
any  of  the  wheels  having  left  the  rails  appear  to  the 
place  where  the  engine  actually  left  the  track  and  went 
into  the  ditch  were  so  rotten  as  to  be  practically  worth- 
less for  the  purpose  of  holding  the  track  in  place 
against  any  considerable  pressure.  There  was  also 
evidence  given  by  an  employee  of  the  defendant  that  he 
had  gone  over  this  defective  road  some  three  months  be- 
fore and  had  reported  its  bad  condition  to  the  section 
foreman  of  defendant,  who  was  in  control  of  that  por- 
tion of  the  track.  It  is  apparent  that  the  court  prop- 
erly overruled  the  request  for  a  verdict  for  defendant. 

It  is  also  complained  that  the  court  refused  to  sub- 
mit the  following  interrogatories  to  the  jury 
upon  request  of  appellant:  "Where  was  the  iHrt^iitwrm- 
tram,  or  any   portion  r*   u,  nrst   derailed  r      iiban. 
"Was  such  dera'.' j<ent  the  cause  of  the  over- 
turning of  the  engine?" 

The  form  of  these  interrogatories  is  open  to  criticism. 
The  first  one  required  the  jury  to  point  out  the  exact 
place  where  the  train  or  any  portion  of  it  was  first  de- 
railed. Possibly  the  jury  could  not  tell.  It  does  not 
seem  to  be  necessary  in  order  to  find  upon  the  main 
question  of  negligence.  The  second  one  seems  to  ask 
what  obviously  appeared,  ('.  e.,  that  the  derailment  of 
the  train  caused  the  overturning  of  the  engine.  But  it 
has  been  held  in  this  court  that  the  submission  of  spec- 
ial interrogatories  under  the  code  is  entirely  in  the  dis- 
cretion of  the  trial  court,  and  the  refusal  to  submit  can- 
not be  regarded  as  error.  Pencil  v.  Home  Ins.  Co.  3 
Wash.  485  (28  Pac.  1108)  ;  Bailey  v.  Tacoma  Traction 
Co.,  16  Wash.  48  (47  Pac.  241). 
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The  most  serious  question  for  coasideration  is  the 
amount  of  damages  assessed  by  the  jury,  and 
KuUt-iSJSi  under  this  phase  of  the  case  the  motion  of 
wnrT""  ''  '*'  appellant  to  strike  from  the  complaint  will 
be  considered  without  specially  further  re- 
ferring- to  it.  Sec  138,  2  Hill's  Code,  states  the  rule 
for  damages  for  death  caused  by  the  wrongful  act  or 
negligence  of  another  as  follows: 

"In  every  such  action  the  jurymay  give  such  damages, 
pecuniary  or  exemplary,  as  under  all  circumstances  of 
the  case  may  to  them  seem  just." 

This  is  a  very  liberal  rule,  and  while  the  damages 
must  be  pecuniary  in  this  case,  they  do  not  exclude  a 
consideration  of  the  social  and  domestic  relations  of  the 
parties  or  their  kindly  demeanor  towards  each  other. 
They  are  a  part  of  all  the  circumstances  of  the  case. 
Beeson  v.  Green  Mt.  G.  M.  Co.,  57  Cal.  20. 

But  damages  by  way  of  solace  to  the  affections  of  a 
wife  or  children  cannot  be  allowed.  Tiffany  on  Death 
by  Wrongful  Act,  §  160,  observes  : 

"It  seems  that  the  pecuniary  value  of  the  support  of 
the  bead  of  the  family  cannot  be  limited  to  the  amount 
of  his  wages  earned  for  the  benefit  of  his  family,  but 
that  his  daily  services,  attention,  and  care  on  their  be- 
half may  be  considered." 

And  at  §  162  : 

"The  damages  for  loss  of  support  suffered  by  a 
minor  child  include  the  loss  of  such  comforts,  conven- 
iences, and  also  of  such  education  as  the  parent  might 
have  been  expected  to  bestow  upon  him."  3  Sutherland, 
Damages  (1st  Ed.)  282-284;  Tilley  v.  Hudson  River  R. 
R.  Co..  29  N.  Y.  252(86  Am.  Dec.  297);  Stoher  v.  Ry. 
Co.,  91  Mo.  509  (+  S.  "W.  389). 

The  word  "Pecuniary"  is  not  construed  here  in  a 
strict  sense.  It  will  not  exclude  the  loss  of  nurture, 
of  the  intellectual,  moral  and  physical  training  which 
only  a  parent  can  give  to  children,  nor  is  the  same  cer- 
tainty of  loss  required  to  be  established  as  in  ordinary 
actions.  The  damages  are  largely  prospective  and 
their  determination  submitted  to  the  just  discretion  of 
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juries  upon  very  meager  and  uncertain  data.  That  de- 
ceased was  a  prudent,  kind  and  affectionate  busband  and 
father  was  a  matter  properly  for  the  consideration  of  the 
jury  in  estimation  of  the  value  of  his  life  to  respondents. 
The  material  comfort,  the  value  of  counsel  to  the  inex- 
perienced child,  is  to  be  taken  into  consideration.  It  is 
difficult  to  purchase  this  with  money.  It  is  received 
knowledge,  accepted  bv  all  men  that  the  element  of 
affectionate  loyalty  in  tht  mere  servant  is  of  pecuniary 
value.  Of  two  servants  hired  for  money  and  equal  in 
capacity,  interest,  industry  and  conscientious  fidelity 
to  trust,  one  may  be  the  more  valuable  because  of  a 
warm  and  affectionate  personal  regard  for  his  master. 
It  opens  the  eye  and  quickens  the  service  when  affec- 
tion aids  its  rendition.  "What  man  is  there  of  you 
who  if  his  son  ask  bread  will  he  give  him  a  stone  ?  " 
Thus  the  service  of  a  kind  and  affectionate  father  will 
certainly  be  rendered.  It  is  the  certainty  which  affec- 
tion gives  to  this  service  that  adds  the  element  of  pe- 
cuniary value  ;  it  could  never  be  such  ofSces  as  are  per- 
formed by  the  mere  "eye  servant." 

The  court  properly  instructed  the  jury,  if  they 
found  for  respondents  they  should  then  determine  the 
amount  of  their  damages.  These  damages  consist  of 
pecuniary  loss  suffered  by  them,  aad  the  jury  cannot 
allow  anything  as  a  solace  for  the  grief  and  anguish  of 
the  plaintiffs  or  any  of  them.  The  deceased  engineer 
was  earning  at  the  time  of  his  death  $150  ,  ^  ,  ^.^ 
per  month,  was  sober,  industrious,  and  a 
man  of  good  business  ability.  He  had  an  average  ex- 
pectancy of  life  of  thirty  eight  years.  In  Sears  v. 
Seattle,  etc.,  St.  Ry.  Co.,  6  Wash.  227  (33  Pac.  389, 
1081),  a  verdict  of  $15,000  was  upheld  in  an  action  for 
injuries  due  to  defendant's  negligence  where  the  plain- 
tiff was  a  strong,  healthy  woman  of  the  age  of  thirty 
years,  and  industrious,  and  had  been  earning  $50  per 
month  in  addition  to  looking  after  household  duties'. 
In  Roth  V.  Union  Depot  Co.,  13  Wash.  525  (43  Pac. 
641),  a  verdict  for  $15,000  was  sustained  for  Injuries 
to  a  child  of  nine  years  of  age  necessitating  the  ampu- 
tation of  one  of  bis  legs. 
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A  jury  composed  of  persons  of  discretion  ordinarily 
embracing  individuals  of  different  occupations  and 
varied  experience  is  to  bring  its  practical  judgment  to 
the  consideration  and  settlement  of  tbe  damages  from 
the  loss  of  the  husband  and  father  in  the  light  of  all  the 
circumstances  surrounding  the  case,  and  courts  should 
be  reluctant  to  interfere  with  its  conclusion  when  fairly 
made.  But  the  rule  has  heretofore  been  established  in 
this  court  that  if,  upon  tbe  whole  case,  it  is  thought 
the  damages  are  excessive,  they  may  be  reduced  by  the 
court. 

We  have  concluded  after  the  most  careful  review  of 
the  present  cause  that  a  judgment  in  favor  of  the  re- 
spondents and  against  the  appellant  for  $25,000 
should  be  approved;  and  under  the  practice  heretofore 
adopted,  the  respondents  are  allowed  thirty  days  in 
which  they  may  remit  the  excess  of  $15,000  in  the 
verdict  awarded  by  the  jury,  and  upon  such  remission 
being  filed  in  court,  the  judgment  will  in  all  things  be 
affirmed.  But  if  no  remission  of  the  excess  shall  be 
made  by  respondents  then  the  judgment  is  reversed 
and  a  new  trial  ordered. 

Scott,   C.   J.,    and    Anders   and  Gordon,   JJ., 


Death  by  Wrongful  Act— Damages— Element!  of  Recovery  for 
Death  of  Husband  and  Parent. — The  damages  in  such  a  case  must  be 
sufficient  to  compensate  for  the  pecuniary  loss  which  the  decedent's 
wife  or  children ,or  both,  have  sustained  in  consequence  of  his  death, 
and  this  is  such  a  sum,  and  no  more,  as  the  deceased  would  prot>abl7 
have  earned  by  his  intellectual  and  bodily  labor  at  his  bustneis, 
profession,  or  trade  duriag  the  residue  of  his  probable  life,  whicb 
would  have  g'one  for  the  benefit  of  his  wife  and  children.  In  esti- 
mating  this,  the  decedent's  ag-e,  business  capacity,  ability  and 
disposition  ta  labor,  and  his  habits  of  living,  are  to  be  considered. 

United  States.— la  Harkias  &.  Pullman  Palace  Car  Co.,  52  Fed. 
Rep.  724,  which  was  an  action  by  a  wife  to  recover  for  the  death  of 
her  husband,  it  appeared  that  he  was  a  laborer  and  was  earning 
four  hundred  dollars  a  year.  The  defendant  insisted  that  in  no 
event  could  the  recovery  exceed  a  sum  which,  when  invested,  would 
yield  an  annual  income  of  two  hundred  dollars,  one-half  of  the  hus- 
band's annual  earnings,  tbat  being  the  proportion  she  might  fairly 
expect  to  receive  from  his  earnings.     But  the  court  held  that  such  a 
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basis  of  calcaUtion  was  too  narron;  that  the  life  of  an  honest,  in- 
dustrious, and  kind-hearted  husbsud,  had,  for  the  nife,  a  money 
Talne  in  addition  to  his  actual  earaingfs. 

Alabama. — In  an  action  brought  by  the  widow  as  administratrix 
of  her  deceased  husband,  it  appeared  that  she  was  the  only  member 
of  his  family,  and  that  the  deceased  had  been  earning  one  dollar  a 
day  and  he  "always  carried  it  home  and  spent  it  on  his  family." 
The  deceased  was  forty  years  old  when  killed.  It  was  held  that  the 
recovery  should  be  for  such  a  sum  as,  at  legal  interest,  would  give 
the  widow  one  hundred  and  fifty  dollars  a  year  for  twenty-seven 
years  (the  probable  duration  of  her  life),  and  exhaust  the  principal 
at  the  end  of  that  time;  in  other  words,  such  a  sum  as  would  pur- 
chase a  twenty-seven-jear  annuity  of  one  hundred  and  fifty  dollars. 
Louisville,  etc.,  Co.  v.  Trammel,  93  Ala.  350.  Compare  Harkins  v. 
Pullman  Palace  Car  Co.,  52  Fed.  Rep.  724. 

Artaitsas.—St.  Louis,  etc.,  K.  Co.  v.  Needham,  52  Fed.  Rep.  371, 
54  Am.  &  Eag.  R.  Cas.  88,  10  U.  S.  App.  339. 

Cali/omia. — In  estimating  the  damages  to  be  recovered  by  the 
children  for  the  death  of  the  father,  the  widow  having  died  l>efore 
action  brought,  it  is  not  proper  to  estimate  what  the  widow  and 
children  would  be  entitled  to  and  then  deduct  from  this  the  sum  to 
which  the  widow  would  have  been  entitled  had  she  lived.  The  fact 
that  the  deceased  left  a  widow  surviving  should  be  disregarded. 
Taylor  v.  Western  Pac  R.  Co.,  45  Cal.  323, 

Colorado.— Ha.jcs  v.  Williams,  17  Colo.  475. 

Georgia.— -Ji^v'xA  v.  Southwestern  R.  Co..  41  Ga.  223;  Atlanta,  etc., 
R.  Co.  V.  Venable,  67  Ga.  697.  In  this  latter  case  it  was  held  that, 
the  measure  of  damages  being  the  support  of  the  child  until  his 
majority,  the  damag-ea  should  be  reckoned  from  the  time  of  the 
death  and  not  from  the  time  of  the  injury. 

In  an  action,  under  Irwin's  Ga.  Code,  g  2920,  by  a  widow  for  the 
death  of  her  husband,  the  rule  of  damages  was  declared  to  be  the 
actual  pecuniary  damage  sustained  by  her.  and  this  must  be  ascer- 
tained by  inquiring  what  would  be  a  reasonable  support  for  the  ' 
wife,  considering  the  habits,  prospects,  and  occupation  of  the  hus- 
band. The  loss  to  the  children  could  not  be  considered.  Macon,  etc., 
R.  Co.  V.  Johnson,  38  Ga.  409. 

The  widow's  loss  of  her  husband's  companionship  cannot  t>e  con- 
sidered. Georgia  R.  Co.  v.  Pittman,  73  Ga.  325,  26  Am.  4  Eng.  R. 
Cas.  474. 

The  widow  is  entitled,  under  the  Code  of  1882.  %  2971.  to  recover 
the  full  value  of  her  deceased  husband's  life.  The  burden  is  upon 
her  to  prove  the  damages,  however,  and  a  necessary  element  of  the 
proof  is  as  to  the  number  of  years  the  deceased  would  probably  have 
lived.  If  there  is  no  proof  on  this  subject,  the  plaintiff  fails  to 
prove  her  case  and  judg'ment  should  be  given  for  the  defendant. 
Savannah,  etc.,  R.  Co.  v.  Stewart,  71  Ga.  427.  See  also  Central  R. 
Co.  V.  Rouse,  77  Ga.  393,  80  Ga.  442  [proper  charge  to  the  jury 
stated);  Savannah,  etc.,  R.  Co.  v.  Flannagan,82  Ga.  579,  14  Am.  St. 
Rep.  183,  39  Am.  A  Eng.  R.  Cas.  661;  Central  R.,  etc.,  Co.  v.  Roach, 
64  Ga.  635,  8  Am.  A  Eng.  R.  Cas.  79. 

Illinois.— the  support  the  widow  would  probably  have  received 
from  her  husband  is  the  controlling  element  in  arriving  at  the 
pecuniary  damages  sustained  by  her  in  his  death.  Illinois  Cent.  R. 
Co.  f.  Baches,  55  111.  379,  1  Am.  Ry.  Rep.  585. 
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Indiana. — The  widow  and  children  may  recover  not  only  for  the 
loss  of  support  the  deceased  furnished  them,  but  also  for  what  be 
would  probably  have  accumulated  if  he  had  lived  out  his  expectancy 
of  life.     Lake  Erie,  etc.,  R.  Co.  v.  Mugg,  132  Ind.  168. 

Kenlucky.—"'T\\a  power  [of  decedent]  to  earn  money  had  he  lived, 
not  exceeding  the  amoupt  claimed,"  ia  a  proper  criterion.  Cincin- 
nati,  etc.,  R.  Co.  v.  Sampson,  97  Ky.  65. 

Louisiana.— See  Hennan^.  New  Orleans,  etc.,  R.  Co.,  11  La.  Ann. 
5. 

.Wary/flnrf.— Baltimore,  etc.,  R.  Co.  v.  State,  60  Md.  449,  12  Am,  & 
Eng.  R.  Cas,  155.  In  this  case,  the  court,  by  Alvky,  J.,  said,  inter 
alia:  "Thus  the  children  may  recover  for  the  loss  of  the  education, 
comforts,  and  position  in  society  which  they  would  have  enjoyed 
if  their  father  had  lived  and  retained  the  income  which  died  with 
him,  and  they  had  continued  to  form  part  of  his  family,"  ci'ftn^ 
Pyra  V.  Great  Northern  S.  Co.,  2  B.  &  S.  759, 110  B.  C.  L..  759;  Mayne 
on  Dam.,  g  707. 

In  another  case,  which  was  an  action  for  the  death  of  a  woman, 
it  appeared  that  the  damages,  if  any,  would  go  to  the  married  daugh- 
ter and  two  sons  of  the  deceased,  all  above  the  age  of  twenty-one. 
The  deceased  made  her  home  with  the  daughter  and  did  the  house- 
work, and  thus  enabled  the  daughter  to  work  out  and  earn  six  dol- 
lars a  week,  which  she  was  uuable  to  do  after  her  mother's  death. 
■  The  deceased  was  in  the  habit  of  nursing  the  sick  members  of  her 
sons'  families,  but  there  was  no  evidence  to  show  what  was  the 
value  of  her  service  nor  that  the  sons  were  obliged  afterwards  to 
employ  a  nurse.  It  was  held  that  the  daughter  was  entitled  to 
recover,  she  having  shown  an  expectation  of  pecuniary  benefit 
from  the  continuance  of  her  mother's  life  ;  but  the  sons  were  not 
entitled  to  recover  anything,  no  pecuniary  damage  to  them  being 
shown.  Baltimore,  etc.,  R.  Co.  v.  State,  63  Md.  135,  21  Am.  &  Eng. 
R.  Cas.  202.  See  also  Baltimore,  etc.,  R.  Co.  f.  State,  24  Md.  271; 
Baltimore,  etc.,  R.  Co,  v.  State,  33  Md,  542  ;  Baltimore,  etc,  R,  Co, 
V.  State,  41  Md.  268, 6  Am.  Ry.  Rep.  276. 

.^iwown'.— Mcpherson  v.  St.  Louis,  etc,  R,  Co.,  97  Mo.  2S3 ;  Teth- 
erow  i-.  St.  Joseph,  etc.,  R.  Co.,  98  Mo,  74,  14  Am.  St.  617;  Fugler» 
Bothe,43Mo.  App.  44.  See  also  McGowan  i/.  St.  Louis  Ore,  etc, 
Co.,  109  Mo.  518 ;  Goss  v.  Missouri  Pac.  R.  Co.,  SO  Mo.  App.  614. 

But  nothing  can  be  allowed  to  the  widow  for  the  loss  of  the  com- 
panionship of  her  husband,  Schaub  v,  Hannibal,  etc.,  R.  Co.,  106 
Mo,  74, 

Monlana.—Sojer  v.  Great  Falls  Water  Co.,  15  Mont.  1, 
Pennsylvania.— BoyA  V.   Hutchinson.  18  Phila.    (Pa.)   283  ;  Penn- 
sylvania Tel.  Co.  V.  Varnan,  (Pa.  1888]  IS  Atl.  Rep.  624. 

The  value  of  the  husbaud's  life  to  the  wife  is  determined  by  ascer- 
taining how  much  better  off  pecuniarily  she  was  with  him  than  she 
is  without  him.     Catawissa  R.  Co.  v.  Armstrong,  52  Pa,  St,  282, 

Tennessee.— The  original  rule  was  that  the  widow  might  recover 
for  the  pain  and  suffering  of  her  husband,  the  necessary  expenses 
incurred  in  consequence  of  the  injury  and  death,  and  the  pecuniary 
loss  resulting  to  the  parties  entitled  to  the  benefits  of  the  recavery 
from  the  wrongful  death.  Collins  v.  East  Tennessee,  etc.,  R.  Co., 
9  Heisk.  (Tenn.)  841,  20  Am.  Ry.  Rep.  46  ;  East  Tennessee,  etc,  Jt. 
Co.  V,  Mitchell,  11  Heisk,  (Tenn.)  400.  The  whole  doctrine,  however, 
was  a  subject  of  doubt,  and  the  court  finally  removed  all  question 
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'  by  holding  that  the  widow  and  children  could  recover  only  snch 
damages  as  the  deceased  himself  mig-ht  have  recovered  had  he  lived, 
and  brought  the  action  himself.  ICast  Tennessee,  etc.,  R.  Co.  v.  Top- 
pina,  10  Lea  (Tenn.)  66,  11  Am.  &  Bog.  R,  Cas,  222. 

Since  the  decision  just  cited  the  statute  of  1883  (M.  &.  V.  Code,  g 
3134)  has  been  passed,  expressly  providiag  that,  in  addition  to  the 
damaKCS  which  the  deceased  himself  might  have  recovered,  the 
iridow  and  children  may  recover  all  damages  sustained  by  them. 
The  present  rule  is  therefore  in  accord  with  the  general  rule  which 
we  stated  above.  See  Illinois  Cent.  R.  Co.  v.  Spence,  93  Tenn.  173, 
59  Am.  &  Eng.  R.  Cas.  463. 

Texas.— Gait,  etc.,  R.  Co.  v.  Southwick,  (Tez.  Civ.  App.  1895)  30 
8.  W.  Rep.  592 ;  Missouri,  etc.,  R.  Co,  v.  Hines,  iTex.  Civ.  App.  1897) 
40  S.  W.  Rep.  152. 

Jn  an  action  by  a  minor  child  for  the  death  of  his  father,  the 
measure  of  damages  ia  "what  be  could  reasonably  expect  to  have 
received  from  the  father  during  the  probable  duration  of  his  [th« 
father's]  life."  It  ia  error  to  admit  testimony  as  to  the  cost  of  rear- 
ing  a  child  in  the  county  of  the  plaintiS's  residence,  since  that  has 
nothing  to  do  with  the  measure  of  damages  in  such  a  case.  Inter- 
national, etc.,  R.  Co.  f .  Cuehn,  2  Tex.  Civ.  App.  210. 

Wiscoitsin. —tuieur  v.  Chicago,  etc.,  R.  Co.,  77  Wis.  SOS. 

In  an  actioa  brought  under  Wis.  Rev.  Stat.,  gg  422-526,  for  the  death 
of  the  plaintiff's  intestate,  if  the  deceased  left  a  widon  the  damages 
recoverable  are  only  those  sustained  by  her  alone,  and  are  confined 
to  the  pecuniary  loss.  Schadewald  v.  Milwaukee,  etc.,  R.  Co.,  55 
Wis.  S69.  She  is  not  entitled  to  recover  what  her  husband's  life 
would  have  been  worth  to  her  and  her  children  had  he  lived.  Lier- 
mann  v.  Chicago,  etc.,  R.  Co.,  82  Wis.  286,  33  Am.  St.  Rep.  37. 

But  the  fact  that  the  children  will,  in  consequence  of  the  husband's 
death,  be  dependent  on  her  for  their  support  may  be  shown  by  the 
widow  and  mu«t  be  considered  in  determining  her  pecuniary  loss. 
Abbot  V.  McCadden,  81  Wis.  S63,  29  Am.  St.  Rep.  910. 

The  jury  should  consider  the  wife's  loss  of  protection  and  support 
and  also  the  additions  which  the  earnings  of  the  husband  would 
probably  have  made  to  his  estate  had  he  continued  to  live,  and  the 
reasonable  expectation  which  the  wife  had  of  pecuniary  advantage 
by  ultimately  sharing  in  such  increase  as  his  heir.  Lawson  v. 
Chicago,  etc.,  R.  Co.,  64  Wis.  447,  21  Am.  &  Eng.  R.  Cas.  249,  64  Am. 
Rep.  634. 

So,  also,  in  an  actioa  for  the  benefit  of  the  widow  and  children, 
the  jury  are  not  to  be  limited  to  the  actual  value  of  the  support  and 
protection  of  herself  and  the  support  and  education  of  her  children, 
bat  they  may  consider  what  the  earnings  of  the  deceased  would 
have  made  his  property  worth  had  he  lived  and  the  reasonable  ex- 
pectation of  the  widow  and  children  of  ultimately  inheriting  euch 
propertv.  Castello  v.  Landwehr,  28  Wis.  522.  See  also  Potter  v. 
Chicago,  etc.,  R.  Co.,  21  Wis.  372,  94  Am.  Dec.  548,  22  Wis.  61S. 
Compare  St.  Louis,  etc.,  R.  Co.  v.  Needham,  52  Fed.  Rep.  371,  54 
Am.  &  Eng.  R.  Cas.  88,  10  U.,S.  App.  339. 

Same — Same — Samft— Parent's  Intellectual  and  Moral  Training 
of  Children. — Even  where  the  statute  speciiically  limits  the  recov- 
ery to  compensation  for  thepecuniar;  damages  sustained,  the  jury, 
in  an  action  for  the  death  of  a  parent,  may  take  into  consideration 
tbe  loBS  to  the  children  of  the  intellectual  and  moral  training  which 
11  (N9)  A&ERCaa— 4S 
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they  would  have  had  but  for  the  death,  and  the  loss  of  the  care  and 
nurture  a  parent  ordinarily  g'ives  to  a  child.  St.  Lawrence,  etc.,  S. 
Co.  V.  Lett,  11  Can.  Sap.  Ct,  Rep.  422,  26  Am.  4  Eng-.  R.  Cas.  4S4, 
afflrtning-nOat.  App.l.  21  Am.  &  Bag.  R.  Cas.  165;  Baltimore,  etc., 
R.  Co.  V.  Wiyhtman,  29  Gralt.  (Va.)  43],  17  Am.  Ry.  Rep.  3S1;  Cas- 
telle  v.  Laadwehr,  28  Wis.  522;  McKeigue  v.  Janesville,  68  Wis.  SO. 
See  also  St.  Louis,  etc.,  R.  Co.  z/.  Sweet,  60  Ark.  550;  Baltimore,  etc, 
R.  Co.  V.  Stanley,  54  111.  App.  215;  Northern  Pac.  R.  Co.  v.  Freeman, 
83  Fed.  Rep.  82.  Compare  Walker  v.  Lake  Shore,  etc.,  R.  Co.,  10+ 
Mich.  606. 

"Tlius,  it  is  established  that  the  jury  may  take  into  acconnt,  as  a 
pecuniary  lose,  the  deprivatiou  of  the  advantag'es  of  a  auperior  edu- 
cation and  of  social  position  and  personal  comforts  of  which  a 
father's  am.ple  income  would  have  secured  the  eajoyment  had  he 
lived  when  the  income  ceases  with  his  life;  and,  a  fortiori,  may 
they  reR-ard  as  a  pecuniary  injury  the  loss  of  that  provision  which 
it  may  be  supposed  that  the  deceased,  as  a  prudent  husband  and 
father,  would  have  made  for  the  benefit  of  his  fatnily.  by  savings 
from  his  income,  when  he  knows  the  income  must  terminate  with 
his  life."  3  Minor's  Inst.,  p.  289,  citing  Pym  v.  Great  Northern  R. 
Co.,2  B.  &  S.  765,  110  E.  C.  L.  766,  8  Jur.  N.  S.  819,  affirmed  in  4  B.  4 
8.  396,  116  E.  C.  L.  395,  10  Jur.  N.  S.  199. 

The  correctness  of  the  above  rule  "depends  upon  the  correctness 
of  the  following  propositions:  (I)  That  the  ag-e,  observation,  and 
experience  of  the  father  fit  him  to  assist  in  the  physical,  mental, 
and  moral  training  of  his  child;  (2)  that  the  natural  affection  of 
father  for  child  affords  a  reasonable  expectation  that  he  will  render 
the  assistance  that  he  reasonably  can  toward  such  training;  and  (3) 
that  a  proper  development  of  the  physical,  mental,  and  moral  quali- 
ties of  the  child  is  of  pecuniary  value  to  him  either  because  it 
must  otherwise  be  bought  or  because  it  is  an  aid  in  money-getting 
in  after  life.  It  seems  to  us  that  neither  of  the  propositions  •  •  • 
can  be  questioned."  St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57  Ark.  306, 
58  Am.  4  Eng.  R.  Cas,  333.     See  the  note  following. 

In  an  action  under  the  Utah  statute  it  is  proper  to  instruct  the 
jury  that  they  may  consider  the  benefits  of  association,  comfort,  and 
pleasure  the  family  of  the  deceased  would  have  received  from 
him  had  his  life  been  spared,  as  well  as  the  number  and  ages  of  his 
children.     Chilton  v.  Union  Pac.  R.  Co,,  8  Utah  47. 

In  an  action  by  a  child  to  recover  for  the  wrongful  death  of  his 
father,  his  recovery  is  not  limited  to  nominal  damages,  although 
there  is  no  proof  as  to  what  the  earnings  of  his  father  were,  if  any. 
The  loss  of  a  parent's  care  in  the  education  and  maintenance  of  his 
child  have  an  appreciable  pecuniary  value  which  the  jury  has  a 
right  to  consider,  Sloher  z^.  St.  Louis,  etc.,  R.  Co.,  91  Mo.  509; 
Goasz'.  Missouri  Pac.  R,  Co.,  50  Mo.  App,  614. 

Where  the  evidence  fails  to  show  that  the  deceased  was  fitted  by 
nature  or  education  to  furnish  his  children  such  moral  training  and 
care,  this  element   of   damages   cannot  be  considered   by  the   jury. 

St.  Louis,  etc.,  E,  Co,  v.  Maddry,  57  Ark.  306;  Peoria,  etc..  Union 
R.  Co.  V.  O'Brien,  18  111.  App,  28;  Illinois  Cent.  R.  Co.  v.  Weldon. 
52111.  290.     See  also  Chicago,  etc.,  R.  C»,  v.  Austin,  69  111.  426. 

So  also  where  there  is  no  evidence  as  to  the  value  of  such  moral 
and  physical  training  and  nurture,  the  jury  cannot  consider  it  as  an 
element  of  damages.  Walker  v.  Lake  Shore,  etc.,  R.  Co.,  (Mich, 
1897)  69  N.  W.  Rep.  1114. 
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In  IVesl  Virginia,  where  the  statute  limits  the  recoverj  to  the 
"petnniary  loss,"  it  is  held  proper  to  lastritct  the  jury,  in  an  action 
ior  the  death  of  a  father,  that,  "in  estimating-  the  pecuniary  injury 
they  [the  jury]  may  take  into  consideration  the  nurture,  instruction, 
and  physical,  moral,  and  intellectual  training,  which  the  children 
would  have  received  from  their  father."  Searle  v.  Kanawha,  etc., 
K.  Co.,  32  W.  Va.  370.  See  also  Stoher  v.  St.  Louis,  etc.,  R.  Co..  91 
Mo.  509,  31  Am.  &  Eng.  K.  Cas.  229 ;  Goss  v.  Missouri  Pac.  R.  Co.,  SO 
Mo.  App.  614  ;  Tilley  v.  Hudson  River  R.  Co.,  24  N.  Y.  471,  29  N.  Y. 
285,  86  Am.  Dec.  297  ;  Dininiey  ('."Wheeling,  etc.,  R.  Co.,  27  W.  Va. 
37,  55  Am.  Bep.  292. 

The  word  "pecuniary"  is  to  be  liberally  construed.  Vicksburg  v. 
McLain,  67MisB.  4. 

In  Mclntyre  v.  New  York  Cent.  R.  Co.,  37  N.  Y.  287,  35  How.  Pr. 
(N.  Y.)  36,  a^rraiV^'Barb.  (N.  Y.)  515,  the  court  held  that  the 
"pecuniary  injury,"  mentioned  in  the  statute,  might  be  such  as 
arose  from  the  loss  of  the  personal  care,  iutcllectual  culture,  or 
moral  training  which  the  beneficiaries  would  have  received  had  the 
deceased  lived. 

Same — Same — Solatium  for  Wounded  Feelings. — Unless  the  stat- 
ute eapressly  so  provides,  nothing-  can  be  allowed  to  the  plaintiff, 
by  way  of  damages,  as  a  sotaiium  to  compensate  him  for  his 
wounded  feelings  or  for  the  mental  anguish  the  death  of  his  relative 
may  have  caused  him,  and  proof  of  such  mental  suffering  is  not  ad- 
missible on  the  question  of  damages.  £ngiand,^B\Aite  v.  Midland 
R.  Co.,  18  Q.  B.  93,  83  E.  C.  L.  93,  16  Jur.  562,  21  L.  J.  Q.  B.  233. 

Scolland.~In  Patterson  v.  Wallace,  1  Macq.  H.  L.  Cas.  748,  it  is 
•aid  that  while  no  sucb  damages  are  recoverable  in  England,  they 
may  be  recovered  in  Scotland. 

United  5/ofej.— Barley  i/.  Chicago,  etc.,  H.  Co.,  4  Bliss.  (U.  S.) 
430;  Atchison,  etc.,  R.  Co.  v.  Wilson,  48  Fed.  Rep.  S7,  4  U.  S.  App. 
2S;  Hall  v.  Galveston,  etc.,  R.  Co.,  39  Fed.  Rep,  18. 

^;a*a»«o.— Louisville,  etc.,  R.  Co.  v.  Orr,  91  Ala.  548;  Louisville, 
etc.,  R.  Co.  V.  Trammel,  93  Ala.  350;  James  t*.  Richmond,  etc.,  R. 
Co..  92  Ala.  231,  48  Am.  &  Eng.  R.  Cas.  522. 

Arkansas.— Bt.  Louis,  etc.,  R.  Co.  ii.  Freeman,  36  Ark.  41,  4  Am. 
ft  Eng.  R.  Cas.  608;  Little  Rock,  etc.,  R.  Co,  v.  Barker,  33  Ark.  350, 
M  Am.  Rep.  44. 

Cali/omta. — Nothing  can  be  allowed  as  a  solatium;  loss  of  society 
can  only  be  considered  for  the  purpose  of  estimating  the  pecuniary 
loss.  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  510,  29  Am.  St.  Rep.  143, 
54  Am.  *  Eng.  R,  Cas.  101;  Munroe  v.  Pacific  Coast  Dredging,  etc. , 
Co.,  84  Cal.  515,  18  Am.  St.  Kep.  248;  Pepper  i/.  Southern  Pac.  Co., 
105  Cat.  389. 

Colorado.— Ks.a&3>»  Pac.  R.  Co.  v.  Miller,  2  Colo.  442,  20  Am.  Ry. 
Rep.  245. 

District  of  Columbia.— Bxiay^An  v.  Metropolitan  R.  Co.,  19  D,  C. 
76. 

G^or^o.— Killian  v.  Augusta,  etc.,  R,  Co.,  79  Ga.  234,  II  Am.  St. 
Rep..410. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Harwood,  80  111.  88;  Chicago, 
etc.,  R.  Co.  V.  Gillam,  27  111.  App.  386;  Chicago,  etc.,  R.  Co.  v. 
Becker,  76  111.  25;  Chicago,  etc.,  R.  Co.  v.  Shannon,  43  111.  338;  Cu- 
nant  v.  Griffin,  48111.  410;  Chicago  v.  Major,  IH  111.  349,  68  Am.  Dec. 
553;  Chicago,  etc.,  R.  Co.  v.  Morris,  26  III.    400;  Rockford,  etc.,  R. 
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Co.  v.  Delauey,  62  III.  198,  25  Am.  Rep.  308;  IllinoU  Cent.  R.  Co.  r. 
BachcB,  55  111.  379,  1  Am.  Hy.  Rep.  585;  Chicago,  etc.,  R.  Co,  v. 
Ptacek,  62  III.  App.  375,  affirming  171  111.  9. 

/ai^ia no.— Pennsylvania  Co.  c.  Lilly,  73  Ind.  252,  4  Am.  &  Sag. 
R.  Gas.  540.     Compare  Howard  County  v.  Legg,  93  Ind.  530. 

An  instruction  to  the  jury  that,  in  estimating'  the  damages,  thej 
may  estimate  not  only  the  pecuniary  loss  resulting  to  the  plaintiff 
from  the  death  of  her  son,  but  may  consider  also  such  other  circum- 
stances as  have  injuriously  affected  the  plaintiff  in  person,  ta  her 
peace  of  mind  or  in  ber  happiness,  is  error.  Ohio,  etc.,  Co.  v.  Tin- 
dall,  13  Ind.  366.  74  Am.  Dec.  259. 

Iowa. — Donalesan  v.  Mississippi,  etc.,  R.  Co.,  18  Iowa,  280,  87  Am. 
Dec.  391. 

A'ansaj.— Kansas  Pac.  R.  Co.  v.  Cutter,  19  Kan.  83,  17  Am.  Ry, 
Rep.  471;  Atchison,  etc.,  R.  Co.  v.  Brown,  26  Kan.  443.  6  Am.  *  Eng. 
K.  Cas.  228. 

^ary/ojirf.— Baltimore,  etc.,  Turnpike  Road  v.  State,  71  Md.  575  ; 
Baltimore,  etc.,  R.  Co.  v.  State,  6D  Md.  449,  63  Md.  135,  21  Am.  & 
Eng.  R.  Cas.  202;  State  v.  Baltimore,  etc.,  R.  Co.,  24  Md.  84,  87  Am, 
Dec.  600. 

Michigan.— See  Hyatt  v.  Adams,  16  Mich.  180. 

In  Mynning  v.  Detroit,  etc.,  K.  Co..  59  Mich.  257,  23  Am.  A  Eng. 
R.  Cas.  320,  the  deceased  left  a  wife  and  two  children.  The  atatnte 
provided  that  the  action  should  be  brought  by  the  personal  represen- 
tative and  the  damages  distributed  as  personal  property  of  the  de- 
ceased ;  that  "the  jury  may  give  such  damages  at  they  shall  deem 
fair  and  just,  with  reference  to  the  pecuniary  injury  resulting  from 
such  death."  to  those  entitled  to  receive  the  dan] ages.  The  trial 
court  instructed  the  jury  that  in  addition  to  other  damages  they 
might  give  "the  value  of  his  [deceased's]  services  in  the  superin- 
tendence, attention  to  and  care  of  bis  children,  and  the  education 
of  his  children."     It  was  held  that  this  instruction  was.  error. 

Minnesota. — No  compensation  can  be  allowed  for  wounded  feeling 
orfor  the  loss  of  the  comfort  and  companionship  of  the  dead  relative. 
Hutchins  v.  St.  Paul,  etc.,  R.  Co.,  44  Minn.  5. 

Mississippi,— The  statute  (Code  of  1892)  provided  that  the  jury 
should  assess  such  damages  as  they  might  deem  "fair  and  just, 
with  reference  to  the  injury  resulting  from  such  death  to  the  party 
suing,"  omitting  the  word  '"pecuniary"  before' injury.  In  Mobile, 
etc.,  R.  Co.  V.  Watly,  69  Miss.  145,  the  trial  court,  acting  on  the 
presumption  that  the  omission  of  the  word  "pecuniary"  from  liie 
statut*  indicated  an  intention  on  the  part  of  the  legislature  to  es- 
tablish a  different  rule  from  that  prevailing  under  Lord  Campbell's 
Act,  instructed  the  ^ury  that  in  an  action  by  a  father  for  the  death 
of  his  child  they  might  cqnsider  "the  loss  of  its  society  and  the 
comfort  the  father  might  take  in  rearing  him  and  bringing  him  up 
to  manhood,  and  the  reliance  he  might  place  upon  him  in  future 
years  for  his  support,"  etc.  It  was  held,  on  appeal,  that  this  was 
error,  the  court  saying  :  "It  is  a  question  of  dollars  enough  to  pay 
for  the  loss  the  father  bas  sustained,"  and  not  for  mental  agony. 
Missouri. — Parsons  v.  Missouri  Pac.  R.  Co.,  94  Mo.  286  (action  by 
father  for  death  of  son)  ;  Schaub  v.  Hannibal,  etc.,  R.  Co.,  106  Mo. 
74  (action  by  a  widow)  ;  James  v.  Christy,  18  Mo.  162 ;  Schnltz  v. 
Moon,  33  Mo.  App.  329.  See  also  Tobin  v.  Missouri  Pac.  K.  Co. 
(Mo.  1891)  18  S.  W.  Rep.  996. 
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In  an  action  bj  «  minor  daughter  for  the  death  of  her  father,  she 
ia  entitled  to  nothing  as  a  solatium  for  mental  anguish  or  suffering 
resulting  from  the  death  or  the  loss  of  her  father's  societj.  Goss 
V.  Missouri  Pac.  R.  Co.,  50  Mo.  App.  614. 

The  loag  of  the  companionship  or  society  of  her  husband  cannot, 
under  the  Missouri  statute,  be  considered  on  the  question  of  dam- 
ages in  an  action  by  the  widow.  Atchison,  etc.,  R.  Co.  V.  Wilson, 
48  Fed.  Rep.  57,  4  U.  S.  App.  2S,  Compare  Blair  v.  Chicago,  etc.,  R. 
Co.,  89  Mo.  33S. 

North  Caro/j«a.— Kesler  v.  Smith,  66  N.  Car.  154. 

New  Vori.—Ia  an  action  by  a  husband  for  the  death  of  his  wife, 
brought  under  the  New  York  Act  of  1847,  amended  by  Act  of  1849, 
the  loss  of  the  society  of  the  wife  cannot  be  considered,  although  it 
was  further  held  that  the  jury  mig-ht  consider  the  fact  that  the  wife 
was  au  educated  and  amiable  woman.  Green  p.  Hudson  Kiver  R. 
Co.,  32  Barb.  (N.  Y.)  25,  affirmed  30  How.  Pr.  {N.  Y.)  593,  noie. 

In  an  action  for  the  death  of  a  child,  neither  the  suffering  of  the 
child  nor  the  mental  anguish  of  the  parent  can  be  considered  on 
the  question  of  damages.  Dorman  v.  Broadway  R.  Co.,  (Brooklyn 
City  Ct.,)  16  N.  Y.  St.  Kep.  753,  1  N.  Y.  Supp.  334. 

OAio.— Au.  V.  New  York,  etc,  R.  Co.,  29  Fed.  Hep.  72;  Atkyn  v. 
Wabash  R.  Co.,  41  Fed.  Rep.  193,  32  Ohio  L.  J.  151. 

Or?^o«.— Carlson  v.  Oregon  Short  Line,  etc.,  K.  Co.,  21  Oregon 
4S0,  53  Am.  A  Eng.  K.  Cas.  135  ;  Holmes  v.  Oregon,  etc.,  R.  Co.,  6 
Bawy.  (U.  S.)  262,  S  Fed.  Rep.  523. 

/'<r««j>/i/fl«ja.— Pennsylvania  R.  Co.  v.  Vandever.  36  Pa.  St.  298 ; 
Caldwell  v.  Brown,  53  Pa,  St.  4.53;  Pennsylvania  K,  Co.  v.  Butler, 
57  Pa.  St.  335 ;  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St.  372  ;  Penn- 
sylvania R.  Co,  V.  Zebe,  33  Pa,  St,  318  ;  Pennsylvania  Tel.  Co.  v. 
Varnau,  (Pa,  18881  IS  AU.  Rep.  624. 

Tennessee.^la  Nashville,  etc.,  R.  Co,  v.  Smith,  9  Lea  (Tenn.) 
474,  15  Am.  &  Bug,  R.  Cas.  469,  a  charge  was  held  erroneous  "in  in- 
structing the  jury  that  in  estimating  damages  they  might  take  into 
<>onBideration  the  loss  of  social  relation  of  husband  and  wife,  par- 
ent and  child,  etc,  and  the  advice  and  protection  of  the  deceased  as 
wife  and  mother." 

In  Nashville,  etc.,  R.  Co,  v.  Stevens,  9  Heisk,  (Tenn.)  12,  it  was 
held  error  for  the  trial  court  to  charge  the  jury  that  if  they  find 
that  the  injury  resulted  in  sudden  death,  they  may,  in  assessing  the 
damages,  consider  "the  shock  to  the  feelings  of  the  wife,"  The 
statute  allows  no  compensation  for  grief  or  mere  mental  suffering 
of  the  plaintiff  or  beneficiary. 

7V.iraf.~McGown  v.  International,  etc,  R.  Co.,  85  Tex.  289;  March 
».  Walker,  48  Tex.  372;  Galveston,  etc..  R.  Co,  v.  Worthy,  87  Tei. 
459;  Storrie  v.  Marshall,  (Tei.  Civ.  App.  1894)  27  S.  W.  Rep.  224. 

Nothing  can  be  recovered  by  a  father,  in  an  action  for  the  death 
of  his  son,  on  account  of  the  physical  or  mental  suffering  and  an- 
guish endured  by  the  father  on  account  of  the  death,  nor  can  his 
loss  of  his  son's  society  be  considered.  Hall  z^.  Galveston,  etc,  R. 
Co.,  39  Fed.  Rep.  18  (action  under  the  Texas  statute) ;  Taylor,  etc., 
R.  Co.  V.  Warner,  84  Tex.  122, 

Utah.—la  Hyde  v.  Union  Pac  R,  Co.,  7  Utah  356,  which  was  an  ac- 
tion by  a  father  to  recover  for  the  death  of  his  child,  it  was  held  error 
to  admit  evidence  as  to  the  grief  of  the  father.  But  it  appearing 
that  the  verdict  was  for  only  two  thousand  dollars,  and  this  amount 
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not  bein^  claimed  to  be  excessive,  the  error  would  not  justify  a.  re- 
versal, since  it  clearly  did  not  influence  the  jury. 

An  instruction  which  tells  the  jury  that  damag^es  may  be  recov- 
ered for  the  mental  pain  and  suffering-  caused  to  the  mother,  who  is 
the  heir  of  the  deceased,  is  error.  Webb  v.  Denver,  etc.,  R-  Co.,  7 
Utah  17,  44  Am.  &  Eng.  R.  Cas.  6B3.  See  also  Opcoshaw  V.  Utah, 
etc..  R.  Co.,  6  Utah  132. 

Same— Same— Same— Modified  Doctrine. — In  some  jurisdictions, 
iiowever,  where  the  legislature  has  provided  (hat  the  jury  shall 
assess  such  damages  as  they  deem  fair  and  just  with  reference 
to  the  injury  resulting  from  the  death,  thus  omitting  to  limit  the 
damages  to  the  "pecuniary"  injury,  it  is  held  that  the  jury  may 
consider  the  loss  of  society  caused  from  the  death,  and  the  comfort 
which  a  parent  would  have  derived  from  rearing  his  child.  Beeson 
v.  Green  Mountain  Gold  Min.  Co.,  57  Cal.  20.  See  also  Nehrbas  n. 
Central  Pac.  R.  Co.,  62  Cal.  336,  14  Am.  4  Eng.  R.  Gas.  670;  Cook 
V,  Clay  St.  Hill  R.  Co.,  60  Cal.  604,  6  Am.  &  Eng;  R.  Cas.  175  ;  Mc- 
Keever  v.  Market  St.  R.  Co,,  59  Cal.  294 ;  Cleary  v.  City  R.  Co.,  76 
Cal.  24D  (mental  anguish  and  suffering  of  parents  to  be  considered)  ; 
Howard  County  v.  Legg,  93  Jnd.  530.  But  see  these  cases  explained 
in  Morgan  v.  Southern  Pac.  Co.,  95  Cal.  510,  29  Am.  St.  Rep,  143.  S4 
Am.  &.  Eng.  R.  Cas.  101. 

The  fact  that  in  the  Virginia  statute  the  word  "pecuniary"  found 
in  other  similar  acts  has  been  omitted  by  the  legislature  has  been 
regarded  as  Indicating  an  intention  on  the  part  of  the  legislature 
to  depart  from  the  rule  confining  the  jury  in  assessing  damages  to 
the  actual  pecuniary  injury  suffered.  See  Matthews  v.  Warner,  29 
Gratt.  (Va.)  S70,  26  Am.  Rep.  396, 

Cons.  Stat,  of  Canada,  c.  78,  g  3,  provide  that  "the  judge  or  jury 
may  give  such  damages  as  they  think  proportioned  to  the  injury 
resultinj;  from  such  death."  Under  this  it  is  held  that  although,  on 
the  death  of  a  wife,  the  husband  cannot  recover  damages  of  a  sen- 
timental character,  yet  the  loss  of  household  services  usually  per- 
formed by  the  wife  is  a  substantial  loss  for  which  damages  may  be 
allowed,  as  also  is  the  loss  to  the  plaintiff's  children  of  the  care  and 
moral  training  of  their  mother.  St.  Lawrence,  etc.,  R.  Co.  v.  Lett, 
11  Can.  Sup.  Ct.  Rep.  422.  26  Am.  &  Eng.  R,  Cas.  454.  affirming  11 
Ont.  App.  1,  21  Am.  &  Eng,  R.  Cas.  165.  and  Approving  Tilley  v. 
Hudson  River  R,  Co,,  24  N,  Y.  474.  Cow^or*  Nashville,  etc..  R.  Co. 
V.  Smith.  9  Lea  (Tenn.)  470. 

An  instruction  to  the  jury  that  in  estimating  the  damages  they 
should  include  any  loss  which  the  widow  and  daughter  of  the  de- 
ceased have  sustained,  or  may  hereafter  sustain,  by  being  deprived 
of  the  support,  care,  nurture,  companionship,  assistance,  and  protec- 
tion of  the  deceased,  is  not  erroneous  in  leading  the  jury  to  believe 
that  they  might  assess  damages  for  mental  suffering  flowing  from 
loss  of  companionship,  where  another  part  of  the  instruction  ei- . 
pressly  cautioned  the  jury  that  nothing  could  be  allowed  on  account 
of  the  mental  suffering  of  the  widow  and  daughter  or  as  a  solace  to 
their  feelings.  Wells  v.  Denver,  etc.,  R.  Co,,  7  Utah  482  ;  Webb  v. 
Denver,  etc.,  R.  Co,,  7  Utah  363. 

In  Missouri  Pac,  R,  Co.  v.  Bond,  2  Tex.  Civ.  App.  104,  which  was 
an  action  by  a  widow  to  recover  for  the  death  of  her  hustiand,  it  was 
held  proper  to  allow  a  witness  to  testify  that  the' husband  was  kind 
and  affectionate  to  his  family,  and  was  an  indulgent  father  and 
husband. 
In  Cook  V.  Clay  St.  Hill  R.  Co.,  60  Cal.  604,  6  Am.  &  Eng.  R.  Cks. 
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175,  the  plaintiff,  a  widow  suing  for  the  death  of  her  husband,  was 
allowed  to  shon  that  it  was  her  deceased  husband's  custom  to  be  at 
home  after  business  hours,  that  his  domestic  relations  were  happj 
and  that  he  was  kind  and  attentive  to  his  invalid  wife,  and  was  a 
kind  and  indulgent  father.  This  holding,  however,  has  been  de- 
clared erroneous.  See  Mor^^n  v.  Southern  Pac.  Co.,  95  Cal.  510,  29 
Am.  St.  Rep.  143,  54  Am.  &  Eng- R.  Cas.  101.  The  statute  under 
which  the  above  holding  was  made  provided  that  the  jur;  should 
give  such  damages  "as  under  all  the  circumstances  of  the  case  maj 
l>e  just."    Cal.  Code  Civ.  Pro.,  §  377. 


Baltimore  City  Pass.  Ry.  Co. 


{Court  o/  Appeals  of  Maryland,  March},  189S.) 

Injury  to  Boy  on  Street  Car  Track— Liability  of  Com p^nj— Ques- 
tion fiar  Jury. — In  an  action  against  an  electric  street  railway,  there 
was  evidence  tending  to  show  that  plaintiff,  a  boy  about  eleven  years 
of  age,  was  guilty  of  contributory  neg'Iigence  in  standing  upon 
defendant's  track  until  struck  by  the  car;  but  also  evidence  tend- 
ing to  show  that  the  motorman  should  have  seen  plaintiff  in  time  to 
avoid  injuring  him.  Held,  that  it  was  not  error  to  refuse  to  direct 
a  verdict  for  defendant. 

Same— Duty  of  Motorman. — If  the  view  of  such  approaching  car 
was  unobstructed,  it  was  not  the  duty  of  the  motorman  to  antici- 
pate that  plaintiH',  while  standing  near  the  track,  would  stumble, 
and  fall  upon  it,  immediately  in  front  of  the  car. 

Harmless  Error. — Instructions  which  are  too  general,  but  which, 
when  taken  in  connection  with  the  instructions  for  the  other  side, 
are  not  misleading,  are  not  reversible  errors. 

Same— Evidence. — Defendant  having  asked  plaintiff's  witness 
whether  or  not  there  was  a  fender  on  such  car,  in  order  to  cast 
doubt  upon  her  testimony,  it  was  not  error  to  refuse  to  strikeout 
other  evidence  tending  to  show  that  there  was  no  fender,  although 
whether  or  not  there  was  a  fender  was  otherwise  immaterial. 

Same — Same.— In  such  action  a  witness  having  testified  that  he 
saw  plaintiff  immediately  before  the  accident  running  along  the 
tide  of  the  car  with  his  hand  upon  it.  it  was  proper  to  ask  him  if 
plaintiff,  at  such  time,  could  have  been  seen  by  the  motorman. 

Same — Same. — It  was  proper  to  ask  defendant's  master  mechanic 
whether  a  boy  could  "steal  a  ride"  on  the  car  by  hanging  on  the 
ledge  on  the  side  of  the  car,  defendant's  theory  being  that  plaintiff 
was  injured  in  that  way. 

Same — Same. — But  buch  questions  in  regard  to  other  cars  were 
properly  ruled  out. 
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Same — Same. — The  a.ction  of  the  trial  court  on  an  ofEcr  to  prove 
by  an  impeached  witness  what  he  had  said  to  people  on  such  car, 
required  no  consideration  by  the  appellate  court,  other  witnesses 
having  been  subsequently  permitted  to  state  what  he  did  say. 

Appeal  by  defendant  from  court  of  common  pleas. 
Jieversed. 

Plaintiff  offered  the  following  prayers.  (.1)  "That 
if  the  jury  find  from  the  evidence  in  this  case  that  on 
or  about  the  21st  day  of  May,  1894,  the  plaintiff  while 
being'  on  Bask  street,  was  struck  by  a  car  o£  the  de- 
fendant, then  and  there  under  the  charge  and  control 
of  the  servant  or  servants  of  the  defendant,  and  was  run 
over  and  injured  as  alleged  in  the  declaration,  and 
further  find  that  the  injury  to  the  plaintiff  was  caused 
by  want  of  ordinary  care  and  prudence  on  the  part  of 
the  servant  or  servants  of  said  defendant,  and  not  by 
the  want  of  ordinary  care  or  caution  on  the  part  of  the 
plaintiff  directly  contributing  to  the  injury,  as  such 
care  and  caution  on  plaintiff's  part  is  defined  and  ex- 
plained in  plaintiff's  second  prayer,  that  then  the  plain- 
tiff is  entitled  to  recover  in  this  action."     Granted. 

(2)  "That  the  degree  of  ordinary  care  and  caution 
required  of  the  said  plaintiff,  as  stated  in  the  plaintiff's 
first  prayer  was  such  ordinary  care  and  caution  as 
ought,  under  the  circumstances  of  this  case,  to  be 
reasonably  expected  from  one  of  the  plaintiff's  age  and 
intelligence,  as  testified  tobythe  witnesses."  Granted. 

(3)  "That  even  if  the  jury  should  find  that  there  was 
want  of  ordinary  care  and  caution  on  the  part  of  the 
plaintiff,  considering  his  age  and  intelligence  as  men- 
tioned in  the  plaintiff's  first  and  second  pravers,  and 
testified  to  by  the  witnesses,  yet  the  plaintiff  is  entitled 
to  recover;  provided  the  jury  find  the  other  facts  set 
out  in  the  first  and  second  prayers  of  the  plaintiff,  and 
further  find  from  the  evidence  that  the  servant  or  ser- 
vants of  the  defendant  could  have  avoided  the  injury 
complained  of  by  the  exercise  of  ordinary  care  and 

*See  note  at  end  of  case. 


.y  Google 


Am  ft  Bng-  STREET  RAILWAYS  761 

KCaa 

Baltimore  City  Pas».  Ry.  Co.  V.  Cooney 

caution  after  such  servant  or  servants  of  the  defendant 
saw  that  the  plaintifif  was  in  dang'er  of  bein^  struck  by 
the  car  of  defendant,  or  migfht  by  ordinary  care  and 
prudence  have  seen  that  the  plaintiff  was  in  such  posi- 
tion of  danger."     Granted. 

Following'  are  the  fourth  and  fifth  bills  of  ex- 
ceptions signed  for  defendant  vis:  (4)  "Q.  State 
whether  or  not  you  have  ever  seen  boys  steal- 
ing rides  on  electric  cars  similar  in  construction  to 
this  car.  No.  412,  of  the  Green  Line,  by  ridings 
on  the  truck  bars,  and  holding  on  the  wooden  leg  at 
the  side  of  the  car.'  To  this  question  the  plaintiff  ob- 
jected, and  the  court  sustained  the  objection,  and  refused 
to  permit  the  said  question  to  be  asked  or  answered,  to 
which  action  of  the  court  in  refusing  to  permit  said 
question  to  be  asked,  and  in  permitting  the  answer 
thereto  to  be  given  in  evidence,  the  defendant  excepted, 
and  prayed  the  court  to  sign  and  seal  this,  its  fourth 
bill  of  exceptions,  which  is  accordingly  done,  this  16th 
day  of  June,  1897."  (5)  "After  the  occurrences  in  the 
foregoing  bills  of  exception,  and  giving  of  the  evidence 
therein  mentioned,  which  are  hereby  referred  to  and 
made  a  part  of  this  bill  of  exceptions,  the  defendant's 
counsel  asked  the  witness  Tobe  the  following  question: 
'State  whether  or  not  you  have  sufficient  familiarity 
with  the  construction  of  cars  similar  to  412  of  the 
Green  Line,  constructed  as  that  car  was  in  May,  1894, 
to  be  able  to  tell  whether  it  was  practicable  for  boys 
to  steal  rides,  by  riding  on  the  edge  of  the  truck  of  the 
car,  or  on  the  truck  bar  at  any  place  between  the  east 
end  of  the  box  and  the  west  end  of  the  box,'  To  this 
question  the  plaintiff  objected,  and  the  court  sustained 
the  objection,  and  refused  to  permit  the  said  question 
to  be  asked  or  answered,  to  which  action  of  the  court 
in  refusing  to  permit  said  question  to  be  asked,  and  in 
permitting  the  answer  thereto  to  be  given  in  evidence 
the  defendant  excepted,  and  prayed  the  court  to  sign 
and  seal  this,  its  fifth  bill  of  exceptions,  which  is  ac- 
cordingly done,  this  16th  day  of  June,  1897." 
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Argued  before  McSherry.  C.  J.,  and  Bryan. 
Fowler,  Briscoe,  Page  ,  Roberts,  Boyd,  and 
Pearce,  JJ. 

Arthur  W.  Machen  and  Wvi.  S.  Bryan,  Jr.,  for 
appellant. 

A .  Leo  Knott,  J.  Stone-wall,  andy.  Healy,  for  appellee. 

Boyd.  J.  This  case  is  act  unlike  most  suits  for  per- 
sonal iajuries,  based  on  the  alleg-ed  neerlig-ence  of  the 
defendant,  in  one  respect,  at  least, — that  there  is  a 
cutitiM.  (Treat   conflict   between   the  witnesses  as  to 

the  particulars  of  the  accident.  It  is  not  re- 
markable that  persons  present  at  an  accident  which 
results  50  seriously  as  that  in  this  case  should  differ  tn 
their  narrative  of  the  details,  but  it  is  difficult  to  under- 
stand how  they  can  vary  as  much  as  they  do  in  this 
case.  Seven  apparently  disinterested  witnesses  testi- 
fied that  the  plaintiff  was  running  along  the  side  of  the 
car  that  ran  over  him,  and  that  he  was  attempting  to 
ride  on  it  by  holding  oa  to  a  ledge  that  projected  from 
the  side  of  the  car,  and  resting  his  feet  on  the  truck  or 
some  part  of  the  running  gear.  Yet  the  plaintiff  denied 
that,  and  swore  he  was  standing  in  the  center  of  the 
track  with  some  other  boys,  with  his  back  towards  the 
east,  the  direction  the  car  was  coming  from;  that  he 
"saw  the  boys  make  a  break  towards  the  north;"  that 
he  did  not  know  what  they  were  doing,  but  he  tried  to 
follow  them,  as  he  supposed  he  was  in  some  danger,  but 
stumbled  and  fell.  One  witness  sustained  him  in  most 
of  his  evidence,  and  another  in  some  particulars.  At 
the  conclusion  of  the  plaintiff's  evidence,  the  defendant 
offered  a  prayer  that  there  was  no  legally  sufficient  evi- 
dence of  negligence  on  the  part  of  the  defendant,  to 
entitle  the  plaintiff  to  recover,  and  also  another  that  the 
plaintiff's  negligence,  as  appeared  from  his  testimony, 
had  directly  contributed  to  cause  the  injury,  and  the 
verdict  must  be  for  the  defendant.  In  passing  on  those 
prayers,  we  are.  of  course,  required  to  accept  as  true 
the  evidence  offered  by  the  plaintiff ,  however  much  we 
might  differ  with  the  jury  as  to  what  would  have  been 
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a  proper  verdict.  If  the  weight  of  testimony  in  favor 
of  the  losing  side  be  so  decided  as  to  satisfy  the  trial 
court  that  the  jury  acted  from  passion,  prejudice,  or 
some  motive  other  than  a  desire  to  do  full  justice  to  the 
parties,  then  it  is  the  duty  of  that  court,  on  proper 
application,  to  grant  a  new  trial  and  this  court  cannot 
review  its  action;  but  when  there  is  evidence  legally 
sufficient  to  sustain  the  verdict  reached,  if  the  evidence 
bearing  on  that  side  of  the  controversy  be  accepted  as 
true,  then  the  court  cannot  refuse  to  submit  the  case 
to  the  consideration  of  the  jury.  We  must,  therefore, 
in  passing  on  those  two  prayers,  determine  whether  the 
evidence  offered  on  behalf  of  the  plaintiff  precluded 
him  from  having  his  case  submitted  to  the  jury,  for  the 
reasons  assigned  in  them. 

At  the  time  of  the  accident,  the  plaintiff  was  11  years 
of  age.  He  was  returning  home  ^rom  school,  which 
was  held  on  the  corner  of  Bank  and  Broadway  streets, 
in  the  city  of  Baltimore.  The  defendant  had  two  rail- 
way tracks  on  Bank  street,  on  which  the  cars  were 
propelled  by  electricity,  the  overhead  trolley  system 
having  been  adopted  on  that  line  a  few  weeks  before 
the  accident.  There  was  a  valve  in  connection  with  the 
city  waterworks  in  the  middle  of  the  eastbound  track, 
near  the  center  of  Spring  street  as  it  crosses  Bank 
street,  and  an  employee  of  the  city  was  engaged  in 
putting  in  an  iron  plate,  to  use  his  language,  "to  rep- 
resent a  water  stop. "  A  number  of  boys  going  from 
school  were  attracted  by  this  work,  and  were  standing 
near  the  workman,  in  or  about  the  railway  tracks.  The 
plaintiff  testified  that  he  was  going  along  the  north  side 
of  Bank  street,  on  the  pavement,  until  be  got  near 
Spring  street,  when  he  saw  some  boys  standing  in  the 
street  on  the  north  track;  that  ht  went  out  into  the 
street,  and  thus  described  what  occurred:  "And  they 
walked  up  a  little  ways,  and  I  caught  up  to  them;  and 
my  face  was  towards  the  west.  I  saw  them  make  a  break 
towards  the  north:  and  I  don't  know  what  I  did  it  for, 
but  I  just  run  with  them,  and  because  I  saw  them  run- 
ning; and  I  fell  on  my  hands  and  feet,  and  the  car  struck 
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me,  add  I  saw  it  was  go'mg  to  cut  me  across  my  thig-ha, 
so  I  scrambled  out  in  some  way,  and  it  caught  my  left 
leg  below  the  knee."  He  said  he  had  been  standing 
there  three  or  four  minutes,  in  the  center  of  the  track, 
with  his  back  towards  the  way  the  car  was  coming; 
that  he  heard  no  bell  or  gong  from  the  car  before  he 
was  struck.  Miss  Oberman,  one  of  his  witnesses,  after 
describing  the  position  she  was  in,  and  referring  to  the 
man  at  work  and  the  boys  standing  between  the  tracks, 
looking  at  him,  said:  "Joseph  Cooney  came  down  on 
the  north  side  of  Bank  street,  and  got  into  the  track, 
and.ashe  was  there,  the  boys  walked  up  to  him.  What 
they  were  doing  I  don't  know;  and,  as  they  stood  there, 
I  noticed  a  car  coming  down  at  a  very  fast  rate  of  speed. 
With  that,  I  saw  the  boys  make  an  attempt  to  run  from 
the  track,  which  they  did,  except  Joseph;  and,  when  he 
did,  I  saw  him  stumble,  go  down  on  his  hands  and  feet, 
and  the  car  went  over  him."  Thomas  J.  Booz,  who 
was  riding  on  the  car  that  injured  the  plaintiff,  said 
that  the  motorman  stopped  at  Caroline  street,  where 
other  tracks  crossed  those  on  Bank  street,  and  rang  the 
gong  there,  but  that  he  did  not  ring  it  as  he  approached 
Spring  street.  The  accident  according  to  the  testimony 
of  the  plaintiff's  witnesses,  happened  about  where  the 
easterly  side  of  Spring  street  intersects  Bank  street, 
and  at  a  point  about  220  feet,  according  to  the  plat  in 
evidence,  from  the  easterly  side  of  the  tracks  on  Caroline 
street,  where  the  car  stopped. 

The  danger  to  those  lawfully  using  the  streets  of 
cities  and  towns  by  reason  of  the  introduction  of  "rapid 
transit"  on  the  street  railways  is  apparent  to  the  casual 
observer,  and  is  forcibly  brought  to  the  attention  of 
courts  by  the  numerous  cases  that  have  been  before 
them  since  the  streets  have  been  thus  used.  As  street- 
railway  companies  have  no  exclusive  right  to  the  use  of 
so  much  of  the  bedof  the  street  as  their  tracks  occupy, 
this  court  has  more  than  once  had  occasion  to  point  out 
the  distinction  between  the  rights  and  duties  of  persons 
injured  by  accidents  on  street  railways  and  those  of 
persons  Injured' while  trespassing  on  the  rights  of  way 
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of  railroad  companiesownitig'  their  own  tracks;  and  the 
duties  of  the  companies  cannot  be  more  distinctly  an- 
nounced than  was  done  in  Cooke  v.  Traction  Co.,  80 
Md.  551,  31  Atl.  327.  Assuming:  that  the  car  that 
caused  the  injury  to  the  plaintiff  approached  the  cross- 
ing- at  Spring'  street  at  a  very  fast  speed,  without  the 
motorman  sounding  the  ^ong*  or  givingf  any  alarm,  while 
there  were  a  number  of  boys  on  the  track  in  full  view 
of  him,  which  facts  the  plaintiff  offered  evidence  tend- 
ing to  prove,  the  prayer  which  soug'ht  to  take  the  case 
from  the  jury  on  the  ground  that  there  was  no  legally 
sufficient  evidence  of  negligence  on  the  part  of  the  de- 
fendant was  necessarily  rejected,  as,  under  the  circum- 
stances, the  question  of  negligence  vel  non  was  for  the 
jury.  Then,  again,  if  it  be  true  that  the  plaintiff  was 
standing  in  the  center  of  the  track,  with  his  back  to- 
wards the  car,  the  question  whether  the  motorman  used 
due  care  toavoid  the  accident  was  also  necessarily  sub- 
mitted to  the  jury.  The  track  was  straight  between 
Caroline  and  Spring  streets,  ^vith  an 'unobstructed 
view  from  one  street  to  the  other;  and  we  know  of  no 
principle  that  would  permit  the  court  to  say  that, 
under  such  circumstances,  the  motorman  was  not  guilty 
of  negligence,  assuming,  as  we  have  said,  the  plaintiff's 
evidence  to  be  true.  If  he  was  thus  standing  on  the 
track,  the  motorman  could  not  have  failed  to  see  him 
if  he  exercised  even  a  much  less  degree  of  care  than  is 
required  of  him,  and,  if  he  did  see  him  in  that  posi- 
tion, it  was  manifestly  his  duty  to  check  the  speed  of 
his  car,  or  have  itunder  control;  but  the  evidence  shows 
that  the  car  was  not  stopped  until  it  had  gone  some  dis- 
tance beyond  Spring  street.  If  the  plaintiff  did  stand 
with  bis  back  towards  the  direction  from  which  the  car 
approached  on  that  track  for  three  or  four  minutes,  as  he 
says  he  did,  he  was  clearly  guilty  of  negligence.  He  was 
11  years  of  age,  was  at  that  time  in  the  fourth  grade  of 
the  grammar  school  be  attended,  lived  near  Bank  street, 
and  wentto  school  on  it.  Without  some  evidence  that 
he  was  deficient  in  his  mental  faculties, — and  there 
was  none, — a  boy  of  his  age  and  opportunities  must  be 
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presumed  to  know  that  it  was  neg^Hgence  on  his  part  to 
thus  place  himself  on  the  railroad  track.  But,  as  we 
intimated  above,  that  would  not  justify  the  motorman 
in  running  over  him.  Althoug-h  the  plaintiff  may  be 
guilty  of  negligence,  the  defendant  cannot  thereby  ex- 
cuse itself  if,  by  the  exercise  of  due  care,  its  agent  could 
have  avoided  the  accident,  after  discovering  the  negli- 
gent party  in  his  perilous  position.  The  evidence  of 
the  plaintiff's  witnesses  was  amply  sufBcient  to  author- 
ize the  court  to  submit  the  question  to  the  jury.  The 
cases  in  this  state  are  so  numerous  on  that  subject  that 
we  win  only  cite  some  of  those  in  which  street  railways 
have  been  parties.  Arnreich's  Case.  78  Md.  589,  28 
Atl.  809;  McKewen's  Case,  80  Md.  593,  31  Atl.  797: 
Appel's  Case,  80  Md.  603,  31  Atl.  964.  This  rule, 
which  has  been  adopted  as  an  exception  to  or  modifica- 
tion of  the  general  doctrine  that  a  plaintiff  who  is  guilty 
of  contributory  negligence  cannot  recover,  is  a  very 
just  one,  as  the  law  will  not  permit  the  loss  of  life,  limb, 
or  even  property,  to  be  deliberately  and  carelessly  in- 
flicted, when  it  could  by  f'easonable  care  and  caution  be 
avoided,  merely  because  the  injured  person  was  negli- 
gent; but  the  rule  should  not  be  extended  too  far.  but 
should  be  kept  within  proper  bounds.  When  it  is  clear 
that  the  plaintiff  was  guilty  of  negligence,  there  must 
be  evidence  from  which  the  jury  can  fairly 
WifitaBojii  and  reasonably  find  the  defendant  liable  for 
Litbiiii» (f  Cub.  violation  of  duty  after  the  plaintiff  has  thus 
K'r  *"''"'*^  negligently  placed  himself  in  danger,  in  or- 
der to  avoid  the  legal  effect  of  his  own  neg- 
ligence. But  in  this  case  the  evidence  of  the  plaintiff 
shows  that  the  motorman  must  either  have  seen  him  in 
the  perilous  position  he  occupied  in  time  to  warn  him 
or  stop  the  car.  or  must  have  failed  to  see  him  after  he 
had  gotten  on  the  track,  because  he  was  not  using  such 
care  as  was  required  of  him  while  thus  rapidly  moving 
through  one  of  the  public  streets  of  the  city.  The  sec- 
ond prayer  offered  at  the  close  of  the  plaintiff's  testi- 
mony was  therefore  properly  rejected. 

The  tenth  and  eleventh  prayers  of  the  defendant  were 
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practically  the  aanle  as  those  above  referred  to,  and  it 
will  not  be  necessary  for  us  to  discuss  them,  as  what 
we  have  already  said  disposes  of  them.  It  ts  true,  the 
evidence  of  the  defendant  flatly  contradicted  that  of  the 
plaintiff,  but  that  does  not  relieve  us  of  the  necessity  of 
assuming  the  plaintiff's  evidence  to  be  true  in  passing 
on  such  prayers. 

The  only  other  prayer  offered  by  the  defendant 
which  was  rejected  by  the  court  is  the  eighth.  In  that 
ruling,  we  think,  .there  was  error.  We  have  already 
referred  at  some  length  to  the  theory  of  the 
plaintiff  in  regard  to  the  accident,  and  have  ■U^I^f' 
also  spoken  of  the  testimony  of  a  number  of 
witnesses  of  defendant  who  swore  that  the  boy  was 
running  along  with  and  riding  on  the  car.  But,  under 
the  evidence,  there  was  still  another  view  the  jury 
might  have  taken.  They  may  have  believed  that  the 
plaintiff  was  not  running  with  or  riding  on  the  car, 
and  yet  have  found  that  he  was  not  standing  on  the 
track.  The  prayer  is  "that  even  if  the  jury  find  that 
the  plaintiff  just  before  the  accident,  was  standing  in 
the  street  with  the  other  boys  mentioned  in  the  testt- 
timony,  and  that,  when  the  other  boys  ran,  he  also 
started  to  run,  and  fell,  and,  in  consequence  thereof, 
was  ran  over  by  the  car,  and  shall  further  find  that  the 
plaintiff,  when  so  standing  in  the  street,  was  at  the 
side  of  the  track,  and  not  in  the  way  of  the  car,  then 
the  verdict  should  be  for  the  defendant.'''  Mr.  Booz, 
one  of  the  plaintiff's  witnesses,  who  was  riding  in  the 
car,  said  that,  juat  before  he  got  to  Spring  street,  he 
saw  a  group  of  little  boys  standing  alongside  of  the  track. 
The  motorman  said  he  stopped  at  Caroline  street  to 
take  on  some  passengers,  and,  after  crossing  that  street, 
he  saw  a  crowd  of  boys  and  somebody  there  that.at- 
tracted  them.  He  started  to  ring  his  gong,  running  at 
a  slow  rate  of  speed;  and  when  he  was  about  half  way 
between  Caroline  and  Spring  streets,  the  man  that  was 
working-  there  and  the  boys  all  passed  to  the  north 
side  of  the  street,  and  the  track  was  clear.  At 
another  place  be  said  :  "I  am  certain  that  the  boys  and 
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the  gentleman  that  was  working  on  the  track  got  out 
of  the  way  of  the  car,  and  passed  tO'  the  north  side 
of  the  street,  and  cleared  the  track  two  or  three 
feet."  Mr.  Berryman,  a  passenger  on  the  car,  said  : 
"I  was  looking  out  of  the  window,  and  saw  a  crowd  of 
boys  and  a  man  digging  in  the  street.  They  seemed  to 
move  to  one  side,  and  he  kept  going  on.  The  track 
was  clear,  and  the  car  going  very  slowly.  The  first  I 
knew  of  the  accident,  the  people  in  the  rear  part  of  the 
car  were  talking  about  it."  If,  in  point  of  fact,  the 
plaintiff,  when  standing  in  the  street,  "was  at  the  side 
of  the  track,  and  not  in  the  way  of  the  car,"  the  motor- 
man  could  not  be  required  to  have  anticipated  that 
the  plaintiff  would  stumble  and  thereby  get  on  the 
track.  Before  that  prayer  was  offered,  the  mutorman, 
the  man  who  was  Working  in  the  street,  four  boys  who 
were  watching  him,  the  conductor,  and  a  passenger 
had  testified  that  the  gong  was  sounded  as  the  car  ap- 
proached Spring  street.  That  testimony  was  contra- 
dicted by  the  plaintiff  and  one  witness  swearing  they 
did  not  hear  it  ring,  and  another,  who  was  a  passenger, 
who  said  it  did  not  ring.  There  was  thus  some  conflict 
on  that  question,  although  the  great  preponderance  was 
on  the  side  of  the  defendant;  eight  persons  Swearing  it 
was  rung,  and  only  one  swearing  positively  to  the  con- 
trary. But  if,  in  point  of  fact,  the  plaintiff  was  not  on 
the  track,  and  not  in  the  way  of  the  car,  there  was  no 
reason,  so  far  as  he  was  concerned,  to  sound  the  gong. 
If  he  intentionally  got  on  the  track  just  as  the  car 
reached  that  point,  without  first  looking  to  see  if  a  car 
was  coming,  he  was  guilty  of  contributory  negligence; 
and  if  he  got  on  by  stumbling  and  falling  on  the  track 
too  late  for  the  motorman  to  see  him  or  to  prevent  run- 
ning over  him,  the  defendant  is  not  liable.  We  said 
above  that  the  defendant  might  be  liable  if  the  testi- 
mony of  the  plaintiff  is  believed,  because  there  was 
evidence  tending  to  show  that  the  accident  could  have 
been  avoided  by  the  use  of  proper  care  and  caution  ; 
but,  if  the  track  was  clear  as  the  car  moved  towards 
Spring  street,  the  defendant  would  not  be  liable  if  the 
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plaintiff  stumbled  aiid  fell  on  the  track  as  the  car  was 
passing.  The  prayer  should  have  been  granted,  to 
meet  that  view  of  the  case. 

We  do  not  see  any  reversibl?  error  in  the  rulings  on 
the  plaintiff's  first  and  second  prayers.  They  are  very 
general,  and  of  the  character  that  is  sometimes  mislead- 
ing; but,  when  taken  in  connection  with  the 
defendant's  prayers  that  were  granted,  the  SSIr**"'*" 
jury  ought  not  to  have  been  misled  by  them. 
It  is  true  that  there  was  no  special  evidence  offered  as 
to  the  intelligence  of  the  plaintiff  ;  but  he  was  a  wit- 
ness before  the  jury,  and  they  had  an  opportunity  to 
judge  of  his  intelligence  from  his  testimony.  What 
we  have  said  about  the  duty  of  defendant's  agent  after 
the  plaintiff  got  on  the  track,  as  testified  to  by  him, 
sufficiently  states  our  views  on  that  question,  without 
discussing  the  plaintiff's  third  prayer.  This  disposes 
of  the  objections  to  the  prayers  urged  before  us. 

The  first  exception  was  to  the  refusal  of  the  court  to 
strike  out  the  evidence  of  one  of  the  witnesses  that 
there  was  no  fender  on  the  car.  The  defendant's 
seventh  prayer,  which  was  granted,  in- 
structed  the  jury  that  they  were  not  at 
liberty  to  find  from  the  evidence  that  the  accident  in 
question  was  caused  by  any  failure  of  duty  on  the  part 
of' the  defendant  in  respect  to  providing  a  fender  or 
guard.  On  cross-examination  of  Miss  Oberman,  the 
defendant  had  endeavored  to  cast  doubt  on  her  account 
of  the  accident,  by  asking  her  if  there  was  not  a  fender 
that  obstructed  her  view.  The  court  was  therefore 
rififht  in  refusing  to  strike  out  all  evidence  on  that  sub- 
ject, especially  as  it  instructed  the  jury  as  to  the  effect 
of  it. 

We  can  see  no  valid  reason  why  the  question  asked 
the  witness  so  embraced  in  the  third  bill  of  exceptions 
should  not  have  been  allowed.  He  bad  testified  that 
he  saw  the  plaintiff  running  along  the  side 
of  the  car,  with  his  hand  on  a  bar  on  the  side, 
and  a  book  in  his  right  hand;  that  he  fell,  and  went 
under  the  wheel.  He  was  then  asked  whether  the 
II  (M  a)  A  &  E  R  Caa— 49 
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plaintiff  was  "in  a  position  where  the  motorman  could 
«ee  him. ' '  The  object  of  that  testimony  is  apparent, — 
that  the  defendant  hoped  to  show  that  the  motorman 
could  not  see  him  in  that  position,  and  hence  that  no 
■egligence  could  be  attributed  to  him  for  not  stopping^ 
the  car  or  taking'  some  steps  to  prevent  his  falling.  It 
was  a  pertinent  question  as  to  whether  he  was  near  the 
front,  the  center,  or  rear  of  the  car,  and,  if  the  witness 
could  tell  whether  the  motorman  could  see  him  in  the 
position  he  was,  it  was  proper  for  the  jury  to  know 
that  fact.  There  was  therefore  error  in  not  allowing 
that  question  to  be  answered. 

The  sixth  exception  was  to  the  refusal  of  the  court 
to  allow  the  defendant  to  ask  the  witness,  P.  E.  Tobe, 
who  was  master  mechanic  of  defendant,  whether  a 
boy  could  "steal  a  ride"  on  the  car  that  ran 
over  the  plaintiff  by  hanging- on  the  ledge 
on  the  side  of  the  car,  and  putting  his  feet  on  the  truck 
or  bar  between  the  truck  and  wheel  guard.  As  we 
have  said,  the  theory  of  the  defendant  was  that  the 
plaintiff  was  injured  in  that  way,  while  the  plaintiff 
not  only  claimed  that  he  was  not,  but  may  have  con- 
tended before  the  jury  that  he  could  not  have  held  on 
to  the  car  in  that  way,  as,  indeed,  was  argued  in  this 
court.  Manifestly,  then,  it  was  permissible  for  the 
defendant  to  show  that  a  boy  could  so  ride  on  the  car; 
and  the  witness  who  had  been  master  mechanic  of  the 
defendant  for  6  years,  and  assistant  master  mechanic 
for  18  years,  and  who  had  charge  of  the  entire  rolling 
stock  of  the  company,  would  be  as  competent  as  any 
one  could  be  to  express  an  opinion  on  that  subject. 
His  knowledge  of  the  construction  of  the  car  would 
enable  him  to  speak  intelligently  and  positively,  and  he 
should  therefore  have  been  permitted  to  answer  that 
question. 

The  questions  contained  in  the  fourth  and  fifth  bills 

©f  exception  propounded  to  that  witness  with  reference 

to  other  cars  of  the  company  were  properly  ruled  out, 

as  it   was  as  to  this  particular  car,  and  not 

"~  "'■        others,    that    the    question    was    relevant. 

The  refusal  to  allow  the  introduction  of  a  photograph 
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of  another  car,  in  Green's  case,  56  Md.  84,  is  a  similar 
ruling-. 

The  action  of  the  court  on  the  offer  to  prove  by  Will- 
iam Dickell  what  he  said  to  people  on  the  car  about  the 
accident,  as  embraced  in  the  seventh  exception,  would 
seem  to  require  no  consideration  by  us  as  two  g^t-jt-t 
witnesses  were  afterwards  permitted  to 
state  what  he  did  say.  That  character  of  evidence  for 
the  purpose  of  corroborating^  a  witness  who  has  been 
impeached  was  considered  in  Railway  Co.  v.  Knee,  83 
Md.  77,  34  Atl.  252,  where  the  authorities  are  reviewed; 
but  the  cases  in  this  state  do  not  go  to  the  extent  of 
holding  that  the  inpeached  witness  can  himself  testify 
to  what  he  said  on  other  occasions,  in  order  to  corro- 
borate his  testimony  given  at  the  trial.  But.  as  indi- 
cated above,  we  are  not  called  upon  to  pass  upon  that 
question. 

For  error  in  rejecting-  the  defendant's  eighth  prayer, 
and  refusing-  to  admit  the  testimony  proffered  as  stated 
in  the  third  and  'sixth  bills  of  exception,  the  judgment 
must  be  reversed.  Judgment  reversed,  with  costs,  and 
new  trial  awarded. 


Photographs — Evidanca. — In  an  action  ag-ainst  a  street  railway 
compaay  to  recover  for  personal  injuriea,  the  photograph  of  a  car 
other  than  the  one  causing:  the  injury  is  inadniiaslble,  althoug-h 
there  ia  evidence  to  show  that  the  cars  are  alike.  People's  Pass.  Ry. 
Co.  V.  Green,  56  Md.  84,  6  Am.  ft  Rug.  R.  Cas.  168. 


Massachusetts  Loan  &  Trust  Co.,  ei  ai. 

V. 

Hamilton. 

{Circuit  Court  of  Appeals,  Ninth  Circuit,  May  j,  rSgS.) 

"Railroad"— Construction  of  Statute.— The  word  "railroad,"  of 
Itself,  has  no  such  fixed  definition  as  to  enable  a  court  to  determine 
whether,  by  its  mere  nse  in  a  statute,  it  applies  to  street  railways  or 
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Same — Street  Railways — Whether  Railroads.* — Section  707,  Comp. 
St.  Mont,  providing'  that  a  judgmeat  against  any  "railway  corpo- 
ration" for  personal  injuries  shall  be  a  lien  ag'ainst  th;  corporate 
property  superior  to  the  lien  of  aay  mortg'age  or  trust  deed,  doe* 
not  apply  to  street  railroads. 

Appeal  by  defendant  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Montana.     Reversed. 

Ransom  Cooler  and  McConnell,  Claybergf  dh  Gunn, 
for  appellants. 

Ed-win  W.  Toole.  Thos.  C.  Bach,  a.n6.  Jos.  K.  Toole, 
for  appellee. 

Before  Gilbert  and  Ross,  Circuit  Judg-es,  and 
Hawley,  District  Judge. 

Hawlet,  District  Judg'e.  Appellee,  in  an  action 
ag-ainst  the  Great  Falls  Street-Rail  way  Company  to 
recover  damag'es  for  personal  injuries  received,  obtained 
a  judgment  for  S7, 500,  with  costs,  and  brings 
this  suit  in  equity  to  enforce  the  judgment 
lien  agfainst  appellants,  as  a  prior  atld  superior  claim 
and  lien,  upon  the  property  of  the  street-railway 
company,  to  the  mortgage  lien  and  claim  of  the  Massa- 
chusetts Loan  &  Trust  Company.  Whether  a  judg- 
ment rendered  against  a  street-railway  corporation  for 
personal  injuries  has  priority  over  the  lien  of  a  mort- 
gage upon  the  corporate  property  depends  upon  the  in- 
terpretation to  be  given  to  the  provisions  of  section  707 
of  the  fifth  division  of  the  Compiled  Statutes  of  Moo- 
tana  of  1887,  which  reads  as  follows: 
"A  judgment  cigainst  any  railway  corporation  for  any 
injury  to  person  or  property,  or  for  material  furnished, 
or  work  or  labor  done  upon  any  of  the  property  of  such 
corporation,  shall  be  a  lien  within  the  county  where 
recovered  on  the  property  of  such  corporation,  and  such 
lien  shall  be  prior  and  superior  to  the  lien  of  any  mort- 
gae;e  or  trust  deed  provided  for  in  this  act." 

Does  this  section  apply  to  street  railroads?  Was  it  the 
intention  of  the  legislature,  at  the  time  of  the  adoption 
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of  this  section,  that  it  should  apply  to  all  railroad  cor- 
porations within  the  state, — to  street  railroads,  as  well 
as  to  commercial  and  steam  railroads,  operated  by  means 
of  locomotives  and  cars,  for  the  transportation  of  passen- 
gers and  freig'ht?  Is  there  anything  in  the  laws  of  Mon- 
tana which  sheds  any  light  upon  the  question  of  the  in- 
tent pf  the  leg-islature?  If  not,  how  is  the  intent  to  be 
ascertained?  What  do  the  authorities  say  upon  this 
subject? 

In  May,  1873,  the  legislature  of  the  territory  of  Mon- 
tana passed  "  An  act  to  provide  for  the  formation  of 
railroad  corporations  in  the  territory  of  Montana" 
(St.  Mont.  1873,  p.  93).  The  provisions  of  this  act  are 
general  in  their  character,  and  are  all  specially  appli- 
cable to  steam  railroads.  At  the  time  of  the  passage 
of  this  act  there  were  no  railroads  of  any  kind  within 
the  territory.  In  1887  the  legislature  of  the  territory 
passed  "An  act  in  relation  to  railroads,"  consisting  of 
six  sections,  which,  in  the  Compiled  Statutes  of  Mon- 
tana, is  treated  as  a  supplement  to  the  railroad  act  of 
1873,  and  numbered  sections  702  to  707;  the  last  section, 
heretofore  quoted,  being  the  one  under  consideration. 
Section  702  to  and  including  706  are  specially  applicable 
to  steam  and  commercial  railroads,  At  the  time  of  the 
passage  of  this_act  there  were  no  street  railways  with- 
in the  territory  of  Montana,  but  at  the. same  session 
(1887)  the  legislature  passed  an  act  providing  for  mun- 
icipalities licensing  and  authorizing  the  construction  of 
street  railroads.  Section  325  of  the  municipal  act  pro- 
vides, among  other  things,  that  "the  city  council  of  all 
cities  incorporated  under  this  act  shall  have  the  follow- 
ing powers"  (subdivision  14):  "To  regulate  and  control 
the  laying  of  railroad  tracks  and  prohibiting  the  use 
of  engines  and  locomotives  propelled  by  steam  or  to 
regulate  the  speed  thereof  when  used;"  (subdivision  16) 
"to  license  and  authorize  the  construction  and  opera- 
tion of  street  railroads  and  require  them  to  conform  to 
the  grade  of  the  streets  as  the  same  are  or  may  be  es- 
tablished." The  legislature  of  Montana  in  1893  passed 
an  act,  approved  March  2,  1893,  extending  the  provis- 
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ions  of  chapter  36  of  the  Compiled  Laws  of  1887,  re- 
lating to  the  conditional  sale  of  railroad  equipments,  to 
street-railway  equipments.  This  act  was  entitled 
"An  act  relating"  to  certain  contracts  for  the  conditional 
sale,  lease  or  hire  of  railroads  and  street  railway  equip- 
ments and  roUing  stock,  and  providing-  for  the  record- 
iag  thereof."  Section  393  of  the  Civil  Code  of  1895 
provides,  "The  purposes  for  which  the  private  corpo- 
rations mentioned  in  the  last  section  are"  (subdivision 
15)  "the  construction  and  maintenance  of  a  railroad  and 
of  a  telegraph  line  in  connection  therewith  and  a  street 
railroad  of  any  kind."  The  constitution  of  Montana 
(section  13,  art.  15)  declares  that  "no  street  or  other 
railroad  shall  be  constructed  within  any  city  or  town 
without  the  consent  of  the  local  authorities,"  etc. 

But  little  is  gained  by  a  reference  solely  to  the  mean- 
ing of  the  word  "railroad."  The  word,  of  itself,  has 
no  such  fixed  definition  as  to  enable  the  court  to  deter- 
mine whether,  by  its  mere  use  in  a  statute, 
ilSiH^tf""**"  '^  applies  to  street  railways  or  not.  It 
■utiu.  may  or   may   not  include  them.     It  may  be 

used  in  the  statute  in  its  broadest  sense,  or  it 
may  be  used  in  its  technical  or  popular  sense.  19  Am. 
&  Eng.  Enc.  Law.  777  ei  seg.;  Bishop  v.  North,  11 
Mees.  &  W.  418;  Lieberman  v.  Railway  Co.,  141  111. 
140, 147,  30  N.  E.  544;  Bloxham  v.  Railroad  Co.,  36  Fla. 
519,  539.  18  South.  444;  Funk  v.  Railroad  Co.  (Minn.) 
63  N.  W.  1099.  In  its  broadest  sense,  it  undoubtedly 
includes  a  street  railroad,  and  every  other  kind  of  a 
road  or  way  on  which  rails  of  iron  are  laid  for  the 
wheelsof  cars  to  run  upon,  whether  propelled  by  steamt 
electricity,  horse,  or  other  power,  carrying  light  or 
heavy  loads  of  freight  or  passengers,  or  both.  2Bout. 
Law.  Diet.  tit.  "Railroads."  In  its  technical  sense  it 
doee  notapply  to  street  railroads.  Louisville  &  P.  R. 
Co.  V.  Louisville  City  Ry.  Co.,  2  Duv.  175;  Ror.  R.  R. 
1422;  Elliott,  Roads  &  S.  558. 

It  may  be,  as  counsel  for  appellee  claim,  that  search- 
ing for  legislative  intent  is  often  like  "hunting'  for  a 
needle  in  a  haystack";  but  it  is  nevertheless  the  duty 
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of  courts  to  make  the  search  by  applying' the  usual  mag- 
nets of  construction,  and  drawing  therefrom,  through 
the  ordinary  channels  of  thought,  such  intent.  There 
is  uo  other  way  to  determine  the  question,  and  the  fcict 
that  it  is  difficult  simply  makes  it  more  necessary  that 
a  thorough  search  be  made.  If  there  is  any  doubt 
about  the  true  meaning  of  the  word  or  term  used  in  a 
statute,  the  legislative  intent  is  not  to  be  determined 
from  that  particular  expression,  but  from  the  general 
legislation  of  the  state  concerning  the  same  subject- 
matter.  It  may  ia  some  connections  have  a  broad  and 
comprehensive  meaning,  and  in  others  a  narrow  and  lim- 
ited meaning.  As  a  general  rule,  statutes  are  pre- 
sumed to  use  words  in  their  popular  sense,  and  courts 
often  apply  this  rule  in  order  to  arrive  at  the  object  and 
intent  of  the  legislature.  End.  Interp.St.  §  76.  But 
in  all  cases  the  safest  rule  is  to  take  the  entire  provis- 
ions of  the  statute  where  it  is  used,  and  thereby  as- 
certain, if  possible,  what  the  legislature  intended.  The 
meaning  of  the  word  must  always  depend  upon  the  con- 
text and  the  legislative  intent  of  thestatute  in  which  it 
ia  used,  from  the  occasion  and  necessity  of  the  law, 
from  the  mischief  felt,  and  the  object  and  remedy  in 
view.  Potter's  Dwar.  St.  194,  note  13.  Following 
these,  or  other  similar,  rules  of  construction,  the  courts 
have  in  many  instances  held  that  the  word  "railroad" 
does  in  certain  statutes  include  street  as  well  as  sttam 
railroads,  and  in  others  that  it  refers  only  to  the  rail- 
roads of  commerce.  No  particular  stress  should  be 
given  to  the  difference  in  the  motive  power  of  the  res- 
pective roads.  The  difference  between  street  rail- 
roads and  railroads  of  commerce  for  general  traffic 
is  well  understood.  The  difference  consists  in 
their  use,  and  not  in  their  motive  power.  A  rail- 
road, the  rails  of  which  are  laid  to  conform  to 
the  grade  and  surface  of  the  street,  and  which  is 
otherwise  constructed  so  that  the  public  is  not 
excluded  from  any  part  of  the  street  as  a  public 
way;  which  runs  at  a  moderate  rate  of  speed,  compared 
to  the  speed    of  traffic  railroads;   which    carries   no 
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freight,  but  only  passen^rers  from  one  part  of  a  thickly 
populated  district  to  another,  in  a  town  or  city  and  its 
suburbs,  and  for  that  purpose  runs  its  cars  at  short  in- 
tervals, stopping-  at  the  street  crossing-s  to  receive  and 
discharge  its  passengers, — is  astreet  railroad,  whether 
the  cars  are  propelled  bv  animal  or"  mechanical  power. 
Williams  v.  Railway  Co".,  41  Fed.  556.  The  railroads 
of  commerce  derive  their  powers  from,  and  are  gov- 
erned by,  national  or  state  legislation.  The  street 
railways  are  generally  regulated  and  controlled,  prin- 
cipally, by  municipal  laws.  It  has  been  held  that 
street-railway  companies  are  "railroad  corporations," 
within  the  meaning  of  "An  act  to  enforce  against  rail- 
road corporations"  certain  provisions  of  the  state  con- 
stitution, where  such  constitutional  provisions  include 
all  corporations  organized  for  business  in  its  prohib- 
ition, and  no  words  are  used  in  the  body  of  the  act  which 
were  intended,  or  could  fairly  be  used,  as  making*  any 
distinction  between  steam  and  other  railroads,  and 
where  it  is  apparent  that  both  street  railroads  and 
steam  railroads  are  within  the  mischiefs  recited  in  the 
preamble  or  other  parts  of  the  act,  and  within  the  re- 
medies provided  for  in  the  act.  Cbeetham  v.  McCor- 
mick,  178,  Pa.  St.  187,  191,  35  Atl.  631.  In  Tennessee 
it  is  held  that  an  act  relating  to  railroads,  which  re- 
quires certain  precautions  to  be  used  in  the  movement 
of  trains  in  the  city  of  Memphis,  is  applicable  toa  dura- 
ray  train  of  street  cars.  Katzenberger  v.  Lawo,  90 
Tenn.  235,  16S.  W.  611.  And  in  Ohio,  that  a  statute 
giving  a  lien  to  mechanics,  laborers,  etc.,  for  work 
done  upon  "any  railroad,  turnpike,  plank  road,  canal  or 
any  public  structure,"  applies  to  street  railroads- 
New  England  Engineering  Co.  -zj.  Oakwood  St.  Rj'. 
Co..  75  Fed.  162. 

The  words  "railroad"  and  "railway"  are  synony- 
mous, and  under  all  ordinary  circumstances,  they  are 
to  be  treated  as  without  distinction  in  meaning.  As 
said  by  Mr,  Justice  Green  in  Gyger  v.  Railway  Co., 
136  Pa.  St.  %,  104,  20  Atl.  399: 

"When  either  one  or  the  other  of  these  words  is  used 
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in  a  statute,  and  the  context  requires  that  a  particular 
kind  of  road  is  intended,  that  kind  of  a  road  will  be 
held  to  be  the  subject  of  the  statutory  provision;  but  if 
the  context  contains  no  such  indications,  and  either  of 
the  words  is  used  in  describing  the  subject-matter,  the 
statute  will  be  held  applicable  to  every  species  of  road 
which  is  embraced  within  the  peneral  sense  of  the  word 
used."  Hestonville,  M.  &  P.  Pass.  R.  Co.  v.  City  of 
Philadelphia,  89  Pa.  St.  210;  Borough  of  Millvale  v. 
Evergreen  Railway  Co.,  131  Pa.  St.  1,  18  Atl.  993; 
Rafferty  v.  Traction  Co.,  147  Pa.  St.  579,  589,  23  Atl. 
884. 

A  corporation  with  authority  to  construct,  complete, 
and  operate  a  railroad  is  none  the  less  a  railroa*}  corpo- 
ration, within  the  statute  authorizing*  municipal  sub- 
scriptions to  railroad  companies,  because  it  is  also  a 
coal  or  a  minings  or  a  furnace  or  a  manufacturing  com- 
pany. Randolph  Co.  v.  Post,  93  U,  S.  502,  511;  Im- 
provement Co.  V.  Slack.  100  U.  S.  648,  659. 

In  Electric  Co.  v.  Simon,  20  Or.  60,  65,  25  Pac.  147, 
148.  the  contention  of  the  plaintiff  was  that  the  statute 
of  Oregon,  which,  among  other  things,  provides  that  "a 
corporation  organized  for  the  construction  of  any  rail- 
way" mightcondemn  land  for  a  right  of  way  and  other 
specified  purposes,  contemplates  the  exercise  of  such 
power  as  much  by  street  and  suburban  railways  pro- 
pelled by  horse  power  or  electricity  as  railroads  where 
cars  are  propelled  by  steam.  The  court,  after  review- 
ing the  various  provisions  of  the  statute,  specifying  the 
objects  and  purposes  for  which  land  might  be  taken  by 
railroad  corporations,  held  that  it  did  not  apply  to  the 
street  railway,  so  as  to  authorize  it  to  take  private  prop- 
erty, without  the  consent  of  the  owner,  for  its  own  use 
as  a  right  of  way.  In  the  course  of  the  opinion  the 
court  said: 

"While  it  is  true  that  the  word  'railway'  may  in- 
clude railroads  operated  by  steam,  as  well  as  those 
whose  cars  are  propelled  by  some  other  power,  yet  it  is 
common  knowledge  that  such  corporations  as  belong 
to  the  latter  class  are  usually  operated  as  street,  rail- 
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ways  for  local  convenience.  The  plaintiff  is  an  electric 
company,  and  as  such,  we  know,  belongs  to  the  class  of 
corporations  operated  as  street  railways  for  the  benefit 
of  the  local  public." 

After  quoting  several  provisions  of  the  statute,  the 
court  said: 

"Few,  if  any,  of  these  provisions  have  any  reference 
to  the  class  of  corporations  to  which  the  plaintiff  be- 
longs, and  was  scarcely  intended  to  apply  to  them. 
They  contemplate  and  authorize  a  railway  to  be  con- 
structed where  none  was  built  before,  through  the  coun- 
try; requiring  bridges,- cuttings,  fillings,  and  embank- 
ments, and  sometimes  tunnels  through  hills  and  moun- 
tains, and  also  the  building  of  depots  and  stations  for 
the  accommodation  of  freight  and  passengers,  of  engine 
houses,  repair  shops,  switches,  and  turnouts,  to  enable 
the  corporation  to  properly  conduct  its  business." 

These  authorities  show  the  necessity  that  exists  for 
the  courts,  in  all  cases,  to  look  carefully  to  the  statute 
itself,  in  connection  with  the  history  of  the  times,  and 
the  contemporaneous  legislation,  in  order  to  discover  in 
what  sense  the  word  "railroad"  is  used,  or  to  ascer- 
tain what  particular  kind  of  a  railroad  the  legislature 
intended  should  come  within  its  provisions.  The  gen- 
eral railroad  act  of  1873  may  be  said  to  have  reference 
only  to  the  railroads  of  commerce,  and  it  is  fair  to  pre- 
sume that  the  legislature  did  not  then  have  in  mind 
the  construction  of  street  railways,  although  sections 
X,  2  and  3,  authorizing  the  formation  and  incorporation 
of  railroad  corporations,  are  broad  enough  to  include 
corporations  for  the  construction  and  maintenance  of 
street  railways. 

In  Oler  v.  Railroad  Co.  41  Md.  583.  589,  objection  was 
made  to  the  certificate  of  incorporation  for  ahorse- rail- 
road company  on  the  ground  that  the  provisions  of  the 
act  of  1870,  under  which  it  was  organized,  referred  to 
roads  similar  to  those  alone  upon  which  steam  is  used 
as  the  motive  power.     The  court  said: 

"We  do  not  see  why  so  limited  a  construction  should 
be  put  upon  this  law.     It  would  be  against  both  its 
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Spirit  and  letter.  The  term  "railroad"  is  used  with- 
out qualification  or  restriction,  and  we  have  found  no- 
where— either  in  the  preamble  or  body  of  the  law — any 
allusion  to  the  motive  power  used,  as  limiting'  its  ordi- 
nary meaning'  or  making'  a  distinctive  class.  It  is  very 
true  that  many  of  the  special  requirements  contained  ia 
the  law  are  applicable  only  to  railroads  of  the  charac- 
ter of  those  upon  which  steam  is  now  used.  Had  they 
not  been  made  parts  of  the  law,  it  might  have  furnish- 
ed an  argument,  that  would  not  have  been  without 
weig^ht,  that  such  roads  were  intended  to  be  excluded 
from  its  operation;  but  we  do  not  understand  that  their 
being  in  the  law  can  furnish  any  sound  reason  for  the 
exclusion  of  other  classes  of  railroads,  when  the  lan- 
guaffe  of  its  general  provisions,  as  is  the  case  with  the 
law  before  us,  is  broad  enoug'h  to  embrace  them." 

See,  also.  City  of  Chicago  v.  Evans,  24  III.  52;  City 
of  Clinton  v.  Clinton  &  Lyons  Horse  Ry.  Co.,  37  Iowa. 
61;  New  York  Cable  Co.  v.  Mayor,  etc.,  of  New  York, 
104-  N.  Y.  1,  10  N.  E.  332;  Lieberman  v.  Railroad  Co.. 
supra. 

In  New  York,  from  1850  to  1884,  all  street  railroads 
were  incorporated  under  the  general  steam  railroad  act. 
Cook,  Stock,  Stockh.  &  Corp.  Law,  §  912,  and  au- 
thorities there  cited.  But  no  question  is  here  pre- 
sented whether  street  railways  can  be  incorporated 
under  the  provisions  of  the  railroad  act.  The  street- 
railway  company  in  this  case  was  not  organized  under 
the  g-eneral  railroad  act  of  Montana.  It  is  a  corpora- 
tion organized  and  existing  under  and  by  virtue  or  the 
laws  of  the  state  of  New  Jersey,  The  supplemental 
act  passed  in  1887  "in  relation  to  railroads"  does  not 
mention  street  railways,  and  all  its  provisions,  inde- 
pendent of  the  section  under  consideration,  are  specially 
applicable  to  the  railroads  of  commerce.  Street  rail- 
ways were  then  in  contemplation  in  the  minds  of  the 
members  of  the  leg-islature,  foe  at  the  same  session  an 
act  was  passed  g-iving  to  all  incorporated  cities  the 
power  to  license  and  authorize  the  construction  and 
operation   of  street  railroads.     What  significance,    if 


.y  Google 


780  STREET  RAILWAYS  Vol  Jtl 

(NS) 

Kaasachusetts  L.  &  T.  Co.  v.  Hamilton 

any,  should  be  given  to  these  facts?  Is  it  not  shown, 
from  all  this  legislation,  including*  section  12  of  article 
15  of  the  state  constitution,  that  the  legislature  of  Mon- 
tana regurded  railroads  and  street  railroads  as  being 
different  in  their  character  ?  Is  it  not  fair  to  infer  that 
when  the  terra  "railroad"  is  alone  mentioned  the  act 
refers  only  to  the  railroads  of  commerce,  and  is  not 
this  inference  strengthened  by  the  fact  that  when 
"street  railways"  are  clearly  intended  to  be  embraced 
in  the  provisions  of  the  act  the  prefix  "street"  is  used 
in  order  to  specially  desig-nate  the  kind  and  character 
of  railroad  to  which  the  law  is  intended  to  apply  ?  We 
are  of  opinion  that  this  act,  in  all  of  its  pro- 
'"•"^".f  •■"■  visions,  was  intended  by  the  legislature  to 

waii-Hbtlktr  ,  ,       .        ..  -r        j         c 

Riiimfa.  apply  only  to  the   railroads  oi  commerce. 

This  conclusion  is  supported  by  a  careful 
consideration  of  each  of  the  six  sections,  and  the  evi- 
dent object  and  purpose  of  all  their  provisions.  The 
first  section  (Comp.  St.  Mont.  1887,  §  702)  provides 
that  "any  railroad  corporation  Chartered  by  or  organ- 
ized under  the  laws  of  the  United  States,  or  of  any 
state  or  territory  whose  line  of  railroad  shall  reach  or 
intersect  the  boundary  line  of  the  territory  at  any 
point,  may  extend  its  railroad  into  this  territory  from 
any  point  or  points  to  any  place  or  places  within  the 
territory,  and  may  build  branches  from  any  point  of 
such  extension  or  continuation  of  any  such  extension 
or  branch,"  and  then  directs  what  shall  be  done  bv  the 
corporation  before  making  such  extension,  etc.  This 
is  manifestly  applicable  only  to  the  railroads  of  com- 
merce, and  has  no  application  whatever  to  street  rail- 
ways. The  same  can  be  said  of  the  second  section 
(703),  providingthat  "any  two  or  more  railroad  corpo- 
rations whose  respective  lines  ***are  wholly  or  partly 
■  within  this  territory"  may,  in  certain  cases,  be  operated 
together  as  one  property,  and  their  stock,  franchise, 
and  property  consolidated  so  as  to  become  one  corpora- 
tion, etc.  Then  follows  the  third  section  (704),  which 
provides  that  "any  railroad  corporation  whose  line  is 
wholly  or  partly  within  this  territory,  or  reaches  the 
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boundary  line  thereof,  •  *  •  ma^  lease  or  purchase 
the  whole  or  any  part  of  the  railroad  or  line  of  rail- 
road of  any  other  railroad  corporation"  together 
with  the  rights,  powers,  privileges,  and  franchises 
pertaining  thereto.  These  sections  furnish  the  ear- 
marks that  show  plainly  what  character  of  railroad  the 
legislature  had  in  view  at  the  time  of  the  passage  of 
the  act.  Section  5  (706)  starts  off  with  the  proviso 
that  "any  railroad  corporation  whose  line  is  wholly  or 
partly  within  this  territory,  whether  chartered  by  or 
organized  under  the  laws  of  this  territory  or  of  the 
United  States  or  of  any  other  state  or  territory,  shall 
have  authority  and  power  to  make,  issue,  negotiate  and 
deliver' its  bonds,  securities  or  obligations,**  'execute 
and  deliver  such  mortgages  or  deeds  of  trust  upon  any 
or  all  of  its  property"  as  the  board  of  directors  may 
determine  or  direct,  and  provides  that  the  record  of 
such  mortgages  or  deeds  of  trust  in  the  office  of  the 
secretary  of  the  territory  shall  be  notice  of  their  ex- 
istence and  contents  to  all  parties  whomsoever,  without 
any  further  record.  Admitting,  for  the  sake  of  ar- 
gument, that  some  provisions  of  this  section  might  be 
applicable  to  street  railways,  if  they  were  alluded  to  or 
mentioned  in, the  act,  it  is  apparent  from  the  object, 
scope,  and  effect  of  the  previous  sections,  and  the  lan- 
guage at  the  head  of  the  provisions  in  this  section,  that 
the  legislative  mind  was  directed  solely  to  the  char- 
acter of  railroads  operated  by  steam  for  the  purpose  of 
the  general  traffic  of  carrying  freight  and  passengers, 
and  herein  designated  as  the  "railroads  of  commerce," 
as  distinguished  from  street  railways  in  the  cities  and 
towns  for  the  convenience  of  passengers  only. 

This  brings  us  to  the  sixth  section  (707), — the  one 
under  consideration.  It  is  true  that  the  words,  "a 
judgment  against  any  railway  corporation  for  any  injury 
to  person  or  property,"  if  taken  by  themselves,  without 
reference  to  the  language  in  the  latter  part  of  the  sec- 
tion, which  provides  that  "such  lien  shall  be  prior  and 
superior  to  the  lien  of  any  mortgage  or  trust  deed 
provided  for  in  this  act,"  or  to  the  language  of  the 
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previous  sections,  is  broad  enougfh  to  apply  to  all  kinds 
of  railways.  But  the  judicial  mind  mustdraw  its  inspi- 
ra.tion  from  the  lang-uag-e  of  the  entire  act,  its  declared 
object  and  purpose,  tbe  mischiefs,  if  any,  that  it  was 
iuteuded  to  prevent,  and  the  special  powers  and  reme- 
dies it  was  intended  to  give.  In  the  passage  of  this 
particular  section  the  legislature  seems  to  have  bad  in 
mind  the  tboug'ht  that  the  railroads  with  the  "iron 
horse,"  extending:  tbroug'b  various  counties  of  the  state, 
in  reg^ard  to  which  all  the  previous  sections  had  special 
reference,  oug-ht  to  be  subject  to  some  distinctive  legis- 
lation in  order  to  protect  the  class  of  people  for  whose 
special  benefit  this  provision  was  inserted.  It  is  a 
matter  of  common  knowledge  that  there  are  many  more 
judgments  obtained  in  favor  of  parties  who  have  been 
injured  in  their  persons  or  property  against  the  railroads 
of  commerce  than  against  the  local  street  railways  in 
the  cities,  because  of  the  greater  risks  and  hazards. 
The  same  is  true  of  the  other  class  of  judgments. 
Moreover,  such  railroads  often  commence  the  construct- 
ion and  operation  of  their  roads  by  executing  and  re- 
cording a  blanket  mortgage  or  deed  of  trust  covering 
all  the  property  they  then  had  or  might  at  any  time 
thereafter  acquire,  thus  making  it  difElcalt  for  people 
w^ho  are  injured  in  their  person  or  property,  or  those 
who  have  furnished  supplies  or  performed  labor  for  the 
railroad  corporation,  to  obtain  their  just  demands;  and 
hence  it  was  deemed  propei,  if  not  necessary,  to  pass 
such  a  law,  as  a  protective  measure.  If  it  can  be  said 
that  such  persons  also  needed  protection  from  street 
railway  corporations,  the  answer  is  that,  if  the  legis- 
lature so  thought,  it  Wcis  its  duty — as  in  the  passage  of 
other  acts  at  the  same  session — to  have  included  street 
railways  within  the  terms  of  the  section.  We  have  no 
power  to  insert  "street  railways-"  into  this  section  of 
the  act,  with  the  knowledge  we  have  that  all  the  other 
provisions  of  the  act  refer  in  clear,  plain,  and  unequi- 
vocal terms  to  other  kinds  of  railways  or  railro^s. 
Especially  is  this  true  when  we  find  acts  passed  at  the 
same  session  where  the  word  "street"  is  used  as  a 
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prefix  to  the  word  "railway"  or  "railroads"  in  all  acts 
iutended  to  apply  to  street  railroads.  It  ia  true  that 
the  courts  may  in  certain  cases  impute  a  legislative 
intent  not  expressed  with  perfect  clearness,  where  the 
words  used  import  such  intent,  either  necessarily  or  by 
a  plain  and  manifest  implication.  But  it  would  be  a 
dangerous  exercise  of  judicial  authority,  not  to  be 
justified  by  any  consideration,  for  a  court  to  declare  a 
law  by  the  imputation  of  intent,  when  the  words  used 
do  not  import  it,  either  necessarily  or  by  plain  impli- 
cation, and  when  all  the  surrounding-s  of  the  enact- 
ment clearly  show  that  the  construction  claimed  could 
not  have  been  within  the  legislative  thought.  Suth. 
St.  Const.  §  433.  It  cannot  reasonably  be  said  that  the 
words  "railroad  corporations"  are  used  in  the  statute 
"without  qualification  or  restriction,"  when  the  lan- 
guagfe  used  in  the  various  provisions  of  the  act  clearly 
indicates  the  kind  of  railroads  the  legislature  had  in 
view. 

In  Funk  v.  Railway  Co.  (Minn.)  63  N.  W.  1099.  it 
was  held  that  chapter  13,  Gen,  Laws  1887,  which 
provided  that  "every  railroad  corporation  owning'  or 
operating-  a  railroad  in  this  state  shall  be  liable  for  all 
damag-es  sustained  by  any  agent  or  servant  thereof 
by  reason  of  the  neg'lig'ence  of  any  other  ag-eot  or  ser- 
vant thereof  without  contributory  neg-tigence  on  his 
part  when  sustained  in  this  state,"  is  not  applicable  to 
a  street-railway  corporation.  The  reasons  given  for 
the  conclusions  reached  are  in  some  respects  specially 
applicable  to  this  case.  The  courtamong  other  things, 
said: 

"But  if  we  assume  that  at  the  time  of  the  passage  of 
the  law  of  1887  the  history  of  street  cars  was  generally 
known,  and  their  use,  method  of  operation,  and  dan- 
gers therefrom  well  understood,  can  it  be  fairly  and 
reasonably  held  that  it  was  the  legislative  intent  to 
apply  the  term  'railroad'  to  street  railways?  It  is  a 
matter  of  common  knowledge  that  street  cars  operated 
by  cable  or  electricity  are  more  readily  managed  than 
those  operated  by  steam,  where  long  passenger  and 
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freig'bt  trains,  with  their  weight  and  momemtum,  are 
not  so  easily  controlled.  A  street  car  is  generally  run 
separately,  rarely  with  more  than  two  or  three  coupled 
together,  and  there  is  but  little  danger  of  collision. 
They  do  not  run  so  rapidly,  their  movements  are  easily 
and  quickly  checked,  and  the  roadbeds  are  constructed 
upon  level  or  graded  streets,  without  deep  cuts,  and 
generally  lighted.  Nor  do  street  railways  carry  freight. 
The  greatest  railroad  hazard,  and  danger  of  personal 
injury  to  railroad  employees,  arises  from  operating 
freight  trains.  There  is  no  such  danger  in  operating 
street  railways,  whatever  may  be  the  motive  power, 
because  they  do  not  carry  freight.  Especially  is  the 
danger  in  coupling  freightcars  entirely  absent.  They 
get  their  business  from  the  street,  usually  in  populous 
cities,  where  passenger  travel  is  the  only  business 
carried  on.  Street  cars  do  not  usually  run  beyond  the 
city  limits,  and  none  beyond  the  state  boundary.  The 
words  in  the  law  of  1887  making  a  railroad  corporation 
operating  a  railroad  in  this  ^tate  liable  for  damages 
*when  sustained  within  this  state'  were  undoubtedly 
aimed  at  the  railroads  operated  by  steam,  where  their 
lines  extended  beyond  the  jurisdiction  of  the  state.  It 
is  true  these  restrictive  words  would  include  railroads 
operated  by  steam  wholly  within  the  state,  but  they 
were  inserted  to  prevent  the  bringing  of  suits  where 
the  injury  was  sustained  upon  railroads  outside  of  this 
state, but  where  the  lines  of  the  same  railroad  come  with- 
in the  boundary  of  our  own  state.  Hence  the  words, 
'when  sustained  within  the  state,'  evidently  refer  to 
railroads  operated  by  locomotives,  and  it  was  such  rail- 
roads the  legislature  had  in  contemplation  when  this 
term  was  used.  Through  our  territorial  and  state 
legislation.theterm  'railroad'  has  acquired  a  definiteand 
well- understood  meaning,  and  it  has  never  been  under- 
stood to  include  street  railways.  It  is  usually  applied 
to  the  ordinary  steam  railroad  of  commerce,  and,  when 
there  has  been  legislation  in  regard  to  street  railways, 
they  have  so  designated.  *  *  *  If  we  were  to  hold  that 
the  term  'railroad'  in  the  law  of  1887  applied  to  street 
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railways  because  the  word  is  broad  enoug'h  to  cover  all 
roads  coastructed  of  iroa  or  steel  rails  for  wheels  of 
cars  to  run  upon,  we  see  no  reason  why  it  should  not 
be  so  construed  whenever  found  in  the  other  legisla- 
tion of  this  state.  This  would  require  street  railways 
to  build  depots  and  waiting*  rooms  for  passengers,  for 
tbere  is  just  as  much  reason  to  make  the  word  'railroad' 
applicable  in  this  respect  as  to  personal  injury  cases. 
This  is  but  one  of  the  very  many  instances  where  by 
the  use  of  the  word  'railroad'  the  company  is  required 
to  perform  certain  duties,  to  which  it  cannot  reason- 
ably be  said  that  the  meaning-  of  such  words  includes 
street  railways.  To  so  construe  it  in  such  instances 
would  lead  to  confusion,  and  be  a  palpable  violation  of 
the  legislative  intent," 

Mitchell,  J.,  in  a  concurring  opinion, said: 
"But  according  to  common  popular  usage  the  word 
'railroad'  without  any  qualifying  or  esplauatory  prefix, 
is  generally  understood  as  referring  exclusively  to  ord- 
inary commercial  railroads,  used  for  the  transportation 
of  both  passengers  and  freight,  and  whenever  street 
railroads  are  referred  to  the  word  'street'  is  prefixed. 
This  is  also  the  general  legislative  use  of  the  words. 
In  all  the  legislation  of  this  state  I  have  found  no  act 
(unless  this  be  an  exception)  in  which  the  word  'rail- 
road' or  'railway',  standingalone,  was  not  evidently  in- 
tended to  apply  exclusivelv  to  ordinary  commercial  rail- 
roads. Neither  have  I  found  an  act  (unless  this  be  an 
exception)  which  had  reference  to  street  railroads  in 
which  the  word  'street'  was  not  prefixed.  I  do  not 
claim  that  there  might  not  be  a  law  enacted  where  it 
would  be  evident,  from  its  subject-matter  and  object, 
that  the  word  'railroad'  was  intended  to  include  street 
railroads.  But  in  my  opinion  this  is  clearly  not  such  a 
case.  The  occasion  for  enacting  this  law  was  the  pec- 
uliar risks  incident  to  the  operation  of  railroads,  and 
especially  those  resulting  from  the  negligence  of  fellow 
servants.  The  remedy  sought  to  be  obtained  was  bet- 
ter protection  to  railroad  employees  from  these  peculiar 
hazards.  *  *  *  The  question  is  not  whether  the  legisla- 
II  (N  S)  A  ft  E  K  Cas— 50 
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ture  had  the  power  to  place  street  railroads  in  the  same 
class  with  ordinary  commercial  railroads,  but  whether 
they  have  in  fact  done  so.  The  difference  in  conditions 
affecting*  the  risks  to  which  employees  are  exposed  is 
sufficiently  substantial  to  authorize  the  legislature  to 
make  the  law  applicable  to  ordinary  commercial  rail- 
roads alone,  and  furnishes,  in  my  judg"merit,,  ample 
reason  for  concluding-  that  they  so  intended,  and  that 
they  used  the  word  'railroad'  in  its  ordinary  popular 
sense,  and  in  the  sense  in  which  they  themselves  had 
generally  used  it  in  other  statutes."  Riley  v.  Railroad 
Co.  (Tex.  Civ.  App.)  35  S.  W.  826;  Railway  Co.  v. 
Johnson  (Wash.)  25  Pac.  1084;  Sears  z-.  Railway  Co., 
65  Iowa,  742,  744,  23  N.  W.  150. 

The  direct  question  here  involved  was  presented  in 
Manhattan  Trust  Co.  v.  Sioux  Citv  Cable  Ry.  Co., 
68  Fed.  82.  The  court  held  that  "the  Iowa  statute 
(McClain's  Code,  §  2008),  which  declares  that  "a  judg- 
ment against  any  railway  corporation  for  any  injury  to 
any  person  or  property,  shall  be  a  lien  within  the 
county  where  recovered  on  property  of  such  corpora- 
tion, and  such  lien  shall  be  prior  and  superior  to  the 
lien  of  any  mortgagfe  or  trust  deed  executed  since  the 
4th  day  of  July,  A.  D.  1862,"  did  notapply  to  street 
railroad  corporations.     The  court  said: 

"It  cannot  be  questioned,  on  the  one  hand,  that  a 
company  eng-aged  in  operating  street  cars  upon  Hoes  of 
rails  laid  down  along  the  streets  of  a  town  or  city,  for 
the  transportation  of  passengers,  is,  in  one  sense,  a 
railway  corporation,  nor,  upon  the  other  hand,  that 
there  is  a  marked  and  recognized  distinction  between 
street-railway  lines  and  those  engaged  in  the  general 
passenger  and  freight  traffic  of  the  country.  *  *  » 
The  point  in  dispute  resolves  itself  into  the  question 
whether,  in  the  legislation  of  the  state,  the  terms  'rail- 
road or  railway  lines,'  or  corporations  operating  rail- 
roads or  railways,  should  be  held  to  include  street 
railways,  when  the  latter  class  is  not  specifically  named. 
The  section  of  the  Code  already  cited  *  *  *  forms  part 
of  chapter  5,  tit.'  10,  McClaia's  Code  Iowa,  which  in- 
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dudes  the  leg'islatitra  in  reg;ard  to  railways.  An 
examination  of  the  147  sections  o£  this  chapter  shows 
that  in  none  of  them  are  street  railways  named,  and  at 
least  137  thereof  show  affirmatively,  by  the  nature  of 
the  provisions  thereof,  that  it  was  not  the  intent  to 
include  street  railways  therein;  and  it  is  therefor?  the 
fair  inference  that  the  entire  chapter  was  intended  to 
apply  only  to  the  other  class  of  railways.  Thus,  in 
this  chapter  it  is  enacted  that  every  corporation  opera- 
tingca  railway  shall,  at  all  htg-hway  crossings,  construct 
cattle  guards,  and  erect  signboards;  must  connect  its 
line,  by  means  of  a  Y,  with  all  intersecting  lines,  and 
receive  and  draw  the  cars  of  all  connecting  lines;  must 
stop  not  less  than  200  feet  from  any  other  line  of  rail- 
way intersected  or  crossed;  and  must  give  signals,  by 
bell  or  whistle,  beginning  at  least  60  rods  from  all 
highway  crossings,  of  theappro^ch  of  all  trains.  The 
application  of  these  and  similar  provisions  of  this 
chapter  would  be  practically  a  prohibition  of  the  run- 
ning of  street  cars." 

After  pointing  out  other  distinctions,  the  court  pro- 
ceeds: 

"So  far  the  question  has  been  considered  as  though 
all  the  provisions  of  chapter  5,  tit.  10,  McClain's  Code, 
had  been  adopted  at  one  time  by  the  legislature;  where- 
as, in  fact,  they  were  not,  and  therefore  it  can  be  prop- 
erly urged  that  regard  must  be  had  to  the  act  which 
£rst  adopted  into  the  legislation  of  the  state  the  provis- 
ions of  the  section  under  consideration;  for  if  it  should 
appear  from  the  terms  of  that  act,  as  it  passed  the  leg- 
islature, that  it  was  intended  to  include  street  railways 
within  its  provisions,  such  legislative  intent  would  not 
be  changed  or  defeated  because  the  section  was  subse- 
quently codified  as  part  of  chapter  5,  tit.  10." 

After  referring  to  the  11  different  sections  of  the 
supplemental  act  (Laws  Iowa  1862,  c.  169),  it  is  said  : 

"It  is  clearly  apparent  that,  of  these  sections,  at 
least  nine  have  no  application  to  street  railways;  and 
why,  therefore,  should  it  be  held  that  the  other  two.  to 
wit,  sections  7  and  9,  were  intended  to  include  street 
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railways,  when  they  are  not  named  therein,  and  the 
same  words,  to  wit,  'railroad  company,'  are  used  in 
these  sections  as  are  employed  in  the  other  oonapply- 
ing  sections  ?  Upon  what  theory  can  the  court  right- 
fully enlarge  the  meanin^^  of  the  words  'railroad 
company,'  as  used  in  sections  7  and  9,  over  the  plain 
construction  applicable  to  these  same  words  when  used 
in  the  other  sections  of  the  statute  ?  There  is  certainly 
nothing  in  the  language  of  these  sections,  or  in 
the  context,  that  gives  support  to  the  contention 
that  the  legislature  intended  these  sections  to  ap- 
ply to  a  class  of  corporations  not  included  in  the 
other  sections  of  the  act.  *  *  *  The  conclusions 
reached  are  that,  as  there  is  in  fact  a  marked 
distinction  between  railroads  used  in  the  furtherance  of 
the  general  passenger  and  freight  traffic  of  the  state, 
and  those  used  for  street  purposes  only,  we  should  nat- 
urally expect  to  find  in  the  legislation  of  the  state  pro- 
visions applicable  to  the  one  class  which  are  not  appli- 
cable to  the  other;  that  an  e^camination  of  the  statutes 
of  the  state  shows  that  such  difference  is  recognized 
therein;  that  chapter  5,  tit.  10,  McCIain's  Code,  is  in- 
tended to  embrace  the  provisions  applicable  to  compan- 
ies engaged  in  the  general  passenger  and  freight  traffic; 
that,  as  that  is  the  general  purpose  of  the  chapter,  the 
court  is  not  justified  in  excepting  out  of  it  one  or  two 
sections,  and  holding  that  they  include  also  street  rail- 
ways, when  the  latter  are  not  specifically  named  therein, 
and  there  is  nothing  in  the  context  of  the  chapter,  or  in 
the  text  of  the  original  act  of  1862,  which  shows  the 
legislative  intent  to  include  street  railways  therein; 
that  the  adoption  of  other  sections  of  the  statute,  not 
included  in  said  chapter  5,  which  authorize  the  construc- 
tion and  operation  of  street  railways  under  the  control 
of  the  city  or  to^n,  with  special  provisions  in  regard  to 
right  of  way  and  liability  for  injuries  caused  to  others, 
shows  clearly  that  the  legislature  did  not  intend  to  in- 
clude street  railways  within  the  provisions  of  chapter 
5,  tit.  10;  and  that  the  court  cannot  so  include  them 
upon  the  argument  that  the  proper  protection  of  the 
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people  requires  the  application  of  the  same  rule  to  both 
classes  of  corporations, — it  being  for  the  legislature  to 
^ive  force  to  this  argument,  if  it  deems  it  advisable  so 
to  do." 

Having  arrived  at  the  conclusion  that  the  statute  in 
question  is  not  applicable  to  street  railroads,  and  this 
being  conclusive  of  the  case,  it  is  unnecessary  to  notice 
any  of  the  other  objections  presented  by  appellant. 
The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  remandedt  with  instructions  to  dismiss  the  bill. 


South  Chicago  City  Rt.  Co. 


Calumet  Electric  St.  Rt.  Co. 

{Supreme  Court  of  Illinois,  Feb.  14,  i8g8.) 

Contract*  Creating  Monopolies*— Extension  of  Street  Railway- 
Bill  to  Enjoin. — A  Btreet-railway  company  contracted  with  another 
street-railway  company  not  to  cross  the  tracks  of  the  latter  at  grade, 
except  at  a  certain  point,  the  consideration  being:  that  the  former 
company  should  t>e  allowed  to  extend  its  tracks  across  such  point. 
Hela,  that  the  main  object  of  the  contract  was  to  prevent  competi- 
ti«n,  there  being;  a  city  ordinance  prohibiting'  such  crossings  except 
at  ^rade,  and  that  the  contract  was  therefore  contrary  to  public 
policy  and  void. 

Contract  Illegal  in  Part — Enforcamttnt. — Where  the  unobjection- 
able part  of  a  contract  is  the  consideration  of  the  part  that  is  con* 
trary  to  public  policy  and  void,  a  court  of  equity  will  not  enforce 
any  portion  of  it  by  injunction. 

Appeal  by  plaintiff  from  appellate  court.  First 
district.     Afflrtned. 

Appellant  began  suit  in  the  circuit  court  of  Cook 
county,  on  the  chancery  side  thereof,  to  enjoin  appellee 
from  operating   its  motors  and  cars,  over 
and  upon  certain  crossings  of  its  tracks,  and 
to  prevent  appellee  from  constructing  or  putting  in 
*See  note  at  end  of  case. 
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any  further  or  other  crossing's  over  its  tracks.  The 
circuit  court  sustained  a  g^eaeral  demurrer  to  the  bill, 
and  dismissed  it  for  want  of  equity,  at  the  complainant's 
cost.  The  appellate  court  havingf  affirmed  that  order, 
this  appeal  is  prosecuted.  70  III.  App.  254.  The 
parties  were  street-railway  corporations  organized 
under  the  railroad  corporation  act  of  this  state,  opera- 
ting- street  railways  by  electricity,  using:  the  overhead 
trolley  system,  in  the  south  part  of  the  city  of  Chicago; 
their  lines  crossing*  each  other  at  one'or  more  points. 
On  the  1st  day  of  December,  1892,  they  entered  into  a 
contract  in  writing-,  as  follows  :  "Whereas,  the  Calumet 
Electric  Street-Railway  Company  is  entitled  to  cross 
with  a  double-track  crossing',  at  g-rade,  the  tracks  o£ 
the  South  Chicag-o  City  Railway  Company  at  or  near 
the  junction  of  Commercial  avenue  and  South  Cbicag-o 
avenue,  and  also  at  Ninety-Second  street  and  Harbor 
avenue ;  and  whereas,  the  party  of  the  second  part 
desires  to  construct  a  loop,  for  the  convenience  of  oper- 
ation of  its  road,  from  its  tracks  on  South  Chicago 
avenue  along  Ninety-First  street,  and  returning"  on 
Ninety-Third  street,  and,  in  order  to  construct  said 
loop  as  an  independent  line,  it  would  be  necessary  to 
cross  the  tracks  of  the  party  of  the  first  part,  lying:  on 
Commercial  avenue,  at  Ninety-First  street,  and  again 
at  Ninety-Third  street ;  and  whereas,  both  parties 
believe  that  crossings  of  electric  railroad  tracks  at 
grade  are  dangerous  to  the  public  traveling  on  such 
roads,  respectively,  as  well  as  inconvenient,  expensive, 
and  dangerous  to  the  companies  operating  them,  and 
desiring  to  avoid  any  crossings  of  their  roads  at  grade, 
except  those  above  mentioned,  the  party  of  the  first 
part  is  willing  to  grant  to  the  party  of  the  second  part 
a  right  of  use,  to  be  exercised  jointly  with  the  use  by 
the  party  of  the  first  part,  in  the  ordinary  course  of  its 
business,  for  the  purpose  of  completing  and  operating 
its  said  proposed  loop,  the  west  track,  lying  on  Com- 
mercial avenue,  between  Ninety-first  street  and  South 
Chicago  avenue,  upon  the  considerations,  conditions, 
and  limitations  in  said  contract  stated,  and  the  party  of 
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the  second  part  is  willing'  to  receive  such  rig'hts  in 
place  and  stead  of  crossings  of  said  tracks,  as  had  been 
proposed  :  Now,  therefore,  this  ag^reement  witnesseth, 
that  upon  the  conditions,  and  in  consideration  of  the 
premises,  etc.  [here  follows  the  grant  to  the  appellee 
of  the  right  to  use  appellant's  west  track,  in  common 
with  appellant,  on  Commercial  avenue,  between  Nine- 
ty-First street  and  South  Chicago  avenue,  with  condi- 
tions, items,  etc.,  for  a  period  of  19  years  from  the 
1st  of  January,  1893] ;  and  said  parties  mutually  agree 
to  and  with  each  other,  and  this  contract  is  made  upon 
the  express  condition,  that  with  the  exception  of  the 
crossings  mentioned  in  the  recitation  of  the  contract, 
namely,  at  the  junction  of  Commercial  and  South  Chi- 
cago avenues,  and  at  the  junction  of  Ninety-Second  ■ 
street  and  Harbor  avenue,  no  other  crossing's  of  one  of 
the  said  railroad  companies'  roads  over  the  other,  or 
over  their  joint  tracks,  shall  ever  be  made,  constructed, 
or  operated  at  grade,  under  any  existing  ordinance,  or 
which  may  hereafter  be  granted,  without  the  written 
consent  thereto  of  the  parties  to  this  contract,  their 
successors  or  assigns."  The  bill  shows  that  appellee, 
after  the  making  of  the  contract,  obtained  a  license  of 
the  city  of  Chicago  to  build  the  necessary  connection 
on  Ninety-First  street,  and  thereafter  completed  the 
loop,  and  continued  its  operation  until  December  22, 
1895;  that  on  November  11,  1895,  the  city  of  Chicago, 
by  ordinance,  granted  the  right  to  appellee,  upon  com- 
plying with  certain  conditions,  to  extend  its  lines  over 
certain  streets,  and  to  cross  at  grade  the  tracks  of 
appellant  previously  constructed,  in  12  different  and 
distinct  places  ;  That  on  November  22,  1895,  appellee 
abandoned  the  connection  with  appellant's  track  at  the 
intersection  of  Ninety-First  street  and  Commercial 
avenue,  and  pursuant  to  the  ordinance  of  November  11, 
1895,  but  contrary  to  the  terms  of  the  contract,  and  under 
the  protest  of  appellant,  constructed  a  crossing  at  grade 
over  the  tracks  of  appellant  at  the  intersection  of 
Ninety-First  street  and  Commercial  avenue,  and  on 
December  26,  1895,  in  a  similar  manner,  constructed  a 
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crossing  at  gfrade  over  appellant's  tracks  at  the  inter- 
section of  Ninety-Second  and  Erie  avenue  ;  ttat  by 
means  of  these  crossings  and  connecting-  lines,  appellee 
constructed  a  new  loop,  extending  from  its  main  track, 
at  the  intersection  of  South  Chicago  avenue  and  Nine- 
ty-First street,  to  Erie  avenue,  south  on  Erie  avenue 
to  Ninety-Third  street,  and  west  on  Ninety-Third 
street  to  its  main  track,  at  about  the  intersection  of 
South  Chicago  avenue  and  Commercial  avenue,  and 
ever  since  has  continued  to  use  this  loop ;  that  at 
various  other  times  and  places,  in  a  similar  manner, 
pursuant  to  the  ordinance,  appellee  has  constructed 
other  crossing's  at  grade  with  appellant's  track.  The 
prayer  is  that  the  contract  between  the  parties  of 
December  1,  1892,  be  adjudged  and  decreed  in  full 
force  and  e'ffect,  and  that  the  defendant  be  enjoined 
from  operating  its  motors  and  cars  over  and  upon  each 
crossing  of  the  tracks  of  the  complainant  described  io 
the  bill,  except  those  at  the  intersection  of  South  Chi- 
cago avenue  and  Commercial  avenue,  and  that  on  Har- 
bor avenue  opposite  Ninety-Second  street,  and  from 
constructing  or  putting  in  aay  further  or  other  cross- 
ings over  the  tracks  of  complainant,  as  they  now  exist, 
or  may  hereafter  be  constructed  by  the  complainant, 
without  its  consent  in  writing-. 

Charles  M.  Osborn  and  Samuel  A .  Lynde,  for  ap- 
pellant. 

Judson  F.  Going;  (Mann,  Hayes,  £  Miller,  of  coun- 
sel^, for  appellee. 

Wilkin,  J.  (after  stating  the  facts).  This  is,  in 
effect,  an  attempt  to  specifically  enforce  a  contract  by 
injunction.  It  is  said  in  Pom.  Eq.  Jur.  §  1341:  "An 
injunction  restraining  the  breach  of  a  contract  is  a 
negative  specific  enforcement  of  that  contract.  The 
jurisdiction  of  equity  to  grant  such  injunction  is  sub- 
stantially coincident  with  its  jurisdiction  to  compel  a 
specific  performance.  Both  are  g-overned  by  the  same 
doctrine  and  rules.  It  may  be  stated,  as  a  general 
proposition,  that,  whenever  the  contract  is  one  of  a 
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class  which  will  be  affirmatively  specifically  enforced, 
a  court  of  equity  will  restrain  its  breach  by  injunction, 
if  this  is  the  only  practical  mode  of  enforcement  which 
its  terms  permit."  Unless,  therefore,  the  contract 
upon  which  the  relief  here  souffht  is  based  is  one  which 
a  court  of  equity  would,  if  called  upon  to  do  so,  spe- 
cifically enforce  between  the  parties,  the 
demurrer  was  properly  sustained  by  the  £"VJ^„^','." 
circuit  court.  It  has  been  often  said  by  this  iJIl!'"  !!,^' 
and  other  courts  that  courtsof  chancery  will  iiJhi. 
exercise  a  sound  legal  discretion,  in  view  of 
all  the  terms  and  conditions  of  a  contract,  as  well  as 
the  surrounding  facts  and  circumstances,  in  determin- 
ing whether  it  will  specifically  enforce  such  contract  or 
not.  We  regard  it  as  perfectly  clear  that  no  such 
rights  are  shown  by  the  complainant,  by  its  bill  in  this 
case,  as  entitle  it  to  invoke  the  aid  of  a  court  of  chan- 
cery to  enforce  the  contract  between  it  and  the  defend- 
ant, for  the  reason  that,  as  appears  upon  its  face,  the 
contract  is  illegal  and  void,  as  against  public  policy. 
Counsel  for  appellant,  in  their  argument,  attempt  to 
separate  that  part  of  the  contract  which  relates  to  the 
crossings  at  Ninety-Firstand  Ninety-Second 
streets  from  that  part  which  pertains  to  mak-  fcrtrKtiiimiii 
ing  future  grade  crossings,and  insist  that  the  ■'••i. 
first  is  not  only  not  against  public  policy, 
but  clearly  in  the  public  interest,  and  to  that  extent,  at 
least,  should  be  enforced,  and  that,  as  to  the  latter  part, 
it  was  not  so  far  against  public  policy  as  to  render  it 
void  ;  the  position,  as  we  understand  it,  being  that, 
even  though  the  latter  part  of  the  agreement  should  be 
held  void,  still  the  former  should  be  sustained.  We  do 
not  think  that  contention  could  be  maintained  as  to  the 
crossings  at  Ninety-First  and  Ninety-Second  streets, 
even  if  the  contract  should  be  held  divisible.  We  are, 
however,  unable  to  see  upon  what  principle  this  agree- 
ment between  the  parties  can  be  held  valid  in  part 
unless  it  is  valid  as  a  whole.  Henderson  v.  Palmer, 
71  111.  579.  Nor  do  we  understand  that  the  bill  pro- 
ceeds upon  any  such  theory.    The  contract  is  an  entirety 
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tbat  part  of  it  relating  to  future  crossings  being*  in 
consideration  of  the  contract  for  g-rade  crossings  at  the 
places  named.  It  will  be  sufficient,  therefore,  to  de- 
termine whether  or  not  the  contract,  as  a  whole,  is  one 
which  a  court  of  equity  can  be  called  upon  to  enforce. 
It  sufficiently  appears  from  the  bill  that  these  corpo- 
rations were,  at  the  time  the  contract  was  entered  into, 
rivals  for  public  patronage  in  that  part  of  the  city  in 
which  their  lines  were  located.  Under  their  organiza- 
tion, they  owed  the  duty  to  the  public  to  use  their 
respective  franchises  unrestrained  by  contract ;  and 
any  agreement  between  themselves,  or  with  others, 
which  tended  to  prevent  the  discharge  of  that  duty,  is 
violative  of  the  public  right,  and  void.  The  duty  which 
they  owed  to  the  public  could  not  be  "avoided  by  neg- 
lect, refusal,  or  by  tigreement  with  other  persons  or 
corporations."  Peoria  &  R,  I.  Ry.  Co.  v.  Coal  Valley 
Min.  Co.,  68  111.  489.  It  is  not  denied  that  the  munici- 
pality has  the  exclusive  right,  in  the  control  of  its 
streets,  to  determine  upon  what  grade  the  street-car 
lines  should  cross  each  other.  These  companies,  when 
they  entered  into  the  contract  in  question,  knew  that 
the  city  of  Chicago  would  not,  generally,  at  least,  per- 
mit street-railway  tracks  to  cross  each  other  except  at 
grade  ;  and  hence  the  agreement  can  reasonably  be 
considered  as  no  more  nor  less  than  a  contract  that 
they  would  not  cross  each  other's  tracks  at  all  ;  and 
that  is,  in  effect,  an  agreement  that  neither  company 
shall  invade  the  territory  occupied  by  the  other,  even 
though  both  the  interest  of  the  corporation  and  the 
jiublic  convenience  might  require  it  to  be  done.  What- 
ever tends  to  prevent  competition  between  such  com- 
panies, and  create  a  monopoly  in  their  hands,  is  against 
public  policy.  Chicago  Gaslig-ht&  Coke  Co,  v.  People's 
Gaslight  &  Coke  Co..  121  111.  530,  13  N.  E.  169  ;  Peo- 
ple V.  Chicago  Gas-Trust  Co.,  130  111.  268,  22  N.  E. 
798.  In  Bestor  v.  Watheo,  60  111.  138  (the  action  being 
by  bill  in  equity  to  enforce  a  contract  to  lay  off  a  town 
upon  certain  land),  it  was  said  (page  140):  "When  the 
people,  through  the  legislature,  grants  to  a  company 
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tbe  ri^bt  of  eminent  domain,  for  the  purpose  of  con- 
structing' a  railway,  tbe  grant  is  made  because  it  is 
supposed  the  road  will  hrinef  certain  benefits  to  the 
public.  When  the  company  is  incorporated,  and  sub- 
scriptions are  made  to  the  stock,  the  money  is  sub- 
scribed upon  the  understanding:  that  the  officers 
intrusted  with  the  construction  of  the  road  will  so 
locate  its  line  and  establish  its  depots  as  to  bring  the 
highest  pecuniary  profit  to  the  stockholders  compatible 
with  a  proper  regard  to  the  public  convenience.  These, 
and  these  alone,  are  the  considerations  which  should 
control  the  action  of  the  president  and  directors  of  the 
road  ;  and,  so  far  as  they  permit  their  official  action  to 
be  swayed  by  their  private  interests,  they  are  guilty  of 
a  breach  of  trust  towards  the  stockholders,  and  of  a 
breach  of  duty  to  the  public  at  large."  It  was  also 
held  in  Marsh  v.  Railway  Co.,  64  111.  414,  that  equity 
would  not  enforce  the  specific  performance  ofacontract 
on  the  part  of  a  railroad  company  to  locate  a  depot  at  a 
particular  point,  and  at  no  other,  in  a  town, — the  en- 
forcement of  such  a  contract  being  regarded  as  agutnst 
public  policy  ;  and  it  was  again  said:  "The  specific 
execution  of  a  contract  in  equity  is  a  matter  not  of 
absolute  right  in  the  party,  but  of  sound  discretion  in 
the  court;  and,  in  deciding  whether  specific  perform- 
ance should  be  enforced  against  a  railway  company, 
the  court  must  have  regard  to  the  interest  of  the  pub- 
lic ;"  citing  Raphael  v.  Railway  Co.,  2  L.  R.  2  Eq.  37. 
To  the  same  effect  is  Railroad  Co.  v.  Mathers,  71  111. 
592. 

It  seems  to  be  thought  by  counsel  for  appellant  that 
as  the  defendant  company  was,  at  the  time  of  entering 
into  the  agreement,  under  no  duty  to  extend  its  lines 
across  appellant's  track,  and  could  not  be  compelled 
thereafter  to  do  so,  therefore  the  contract  was  not 
illegal.  This  position  we  regard  as  wholly  untenable. 
The  interest  of  these  companies,  and  the  interest  of  the 
public,  to  have  the  street-car  lines  extending  as  the 
demand  therefor  should  arise,  are  the  same.  One  or 
both  of  the  companies   would,    in  its  own  interest. 
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furnish  sucb  additional  facility  for  travel  as  tbe  public 
necessity  required, — just  as  the  defendant  has  done,  as 
shown  by  this  bill.  Any  contract  which  tended  to 
deprive  the  public  of  that  benefit  is  clearly  violative  of 
the  public  right,  against  public  policy,  and  void.  The 
principle  is  that  such  corporations  shall  not  bind  them- 
selves by  contract  not  to  serve  the  public  interest  as 
the  demand  arises.  To  say  the  defendant  w!is  not 
bound  to  extend  its  lines,  though  it  might  be  necessary 
to  do  so  to  serve  the  public  convenience,  is  one  thing  ; 
but  to  say  that  it  shall  not  do  so,  because  of  the  bind- 
ing  force  of  its  contract  with  an  individual  or  corpora- 
tion, is  quite  another,  and  very  different,  thing. 
Doane  v.  Railway  Co.,  160  111.  22.  45  N.  E.  507, 
sustains  the  principle  here  announced.  It  may  besaid 
that  neither  of  these  street-car  companies  was  at  the 
time  legally  bound  to  extend  its  tracks,  and,  on  the 
theory  here  contended  for,  the  public  would,  during 
the  entire  period  of  the  existence  of  the  contract,  be 
deprived  of  necessary  facilities  for  street-car  travel, 
however  great  might  be  that  necessity,  and  however 
much  the  company  might  desire  or  be  inclined  to  fur- 
nish that  facility.  The  bill  stated'  no  ground  for 
equitable  relief,  and  was  properly  dismissed.  The 
judgment  of  the  appellate  court  will  accordingly  be 
afBrmed.     Judgment  affirmed. 


Contracts  Between  Railroads  to  Prevent  Com  petit  ion, ^Contracts 
tietwecn  rival  railroads  to  prevent  competition  will  not  be  enforced: 
Wiggins  Ferry  Co,  v.  C,  &  A,  R.  R.,  5  Mo,  App.  347,  73  Mo.  389; 
Hartford  K,  R,  v.  New  Haven  R,  R.,  3  Rob,  (N,  Y.)  *ll ;  Peoria  and 
Rock  Island  R.  R.  v.  Mining-  Co.,  68  111.  489,  12  Am.  Law  Reg.  (N.  & 
S,)  284,  Tiole ;  Shrewsbury  R,  R.  v.  London  R,  R.,  17  Jur,  845  ;  Pearce 
V.  Peru  R.  R.,  21  How.  441 ;  but,  on  the  contrary,  may  be  restrained,  ' 
State  V.  Hartford  R,  R.,  29  Cono.  538  ;  People  v.  Albany  R,  R.,  24 
N,  Y.  261 ;  or  between  a  railroad  and  express  company,  Sanford  v. 
R.  R.  Co.,  24  Pa.  St.  378  ;  New  England  Ex.  Co.  v.  Maine  R,  R.  Co., 
Me.  188;  Southern  Ex.  Co.  v.  Nashville  R.  R.  Co.,  20  Am.  Law  Reg. 
(N.  S  I  S90,  602,  note  ;  McDuffee  v.  Portland  H.  R.,  52  N.  H.  430 ; 
Texas  Ex.  Co.  v.  Texas  R,  R,  Co.,  6  Fed.  Rep.  426 ;  so,  betweea  man- 
ufacturers. Central  Salt  Co.  v.  Guthrie,  S3  Ohio  St.  666;  Utlton  v. 
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EickerEley,  6  E.  A  B.  47 ;  India  Ba^ffinsf  Aas'a.  v.  Kock,  14  La.  Ann. 
168 ;  or  producers  and  dealers,  Morris  Coal  Co.  v.  Barclev  Coal  Co., 
68  Pa.  St.  173 ;  Clancey  v.  Onondaga  Salt  Co.,  62  Barb.  395  ;  Craft 
I/.  McConoughy,  79  111,346;  Arnot  i-.  Pittstoa  Coal  Co.,  2  Hun  591, 
68  N.  Y.  558 ;  Crawford  v.  Wick,  18  Ohio  St.  190 ;  Raymond  v.  Lea- 
vitt,  46  Micti.  447 ;  or  proprietors  of  boats,  Stanton  v.  Allen,  5  Denio, 
434 ;  Pratt  v.  Tapley,  3  Furs.  163  ;  Hooker  v.  Vandewater,  4  Denio 
349;  Anon.,  2  Wart,  Free. '658;  Murray  !•.  Vanderbilt. 39  Barb.  140. 
See  Palmer  v.  Stebbina,  3  Pick.  188 ;  Coliina  v.  Locke,  L.  R.  (4  App. 
Caa.)  674;  Jones  v.  Fanning.  Morri*  348,  or  of  two  lines  of  stages, 
Bennett  v.  Dutton,  10  N.  H.  481 ;  or  a  railroad  company  and  a  ferry 
company,  Lyde  v.  li^astern  K.  R.  Co.,  36  Beav.  10;  or  a  railroad 
company  and  a  stage -owner.  Marriot's  Case,  1  C.  B.  (N.  S.)  499.  See 
Parker  v.  Great  Western  R.  R.,  11  C.  B.  545  ;  Wiswall  v.  Greenville 
Co.,  3  Jones  Eq.  183  ;  or  a  railroad  company  and  parlor  car  company, 
Pullman  Palace  Car  Co.  v.  Texas  and  Pacific  Co.,  II  Fed.  Rep.  625, 
and  632,  note  ;  or  a  railroad  company  and  telegraph  company,  West- 
ern Union  Co.  ii.  Union  Pacific  Co.,  3  Fed.  Rep.  1 ;  Western  Union 
Co.  V.  St.  J6seph  R.  R.,  /d.  430 ;  Western  Union  Co.  v.  American  Uo- 
ion  Co.,  65  Ga.  160 ;  Atlantic  &  Pac.  Co.  v.  Union  Pac.  R.  R.,  1  Fed. 
Rep.  74s  ;  Western  Union  Co.  v.  Burlington  Co.,  11  Fed.  Rep.  1.  10, 
noie;  Western  Union  Co.  v.  Kansas  Pac.  R.  R.  Co., 4  Fed.  Rep.  284  ; 
or  injurious  discrirainatioas  in  the  delivery  or  transportation  of 
freight,  Rogers  Loco.  Works  v.  Erie  R.  R.  Co.,  5  C.  E.  Gr.  379;  Chi- 
cago &  N.  W.  R.  R,  V.  People,  56  111.  365;  Crouch  v.  London  &  N. 
W.  R.  R.,14C.  B.  255:  Garton  i>.  Bristol  R.  R.,  6  C.  B.  (N.  S.)639; 
Pickford  V.  Grand  Junction  R.  R.,  10  M.  &  W.  399 ;  McDuffee  v. 
Portland  R.  R.,  52  N.  H.  430,  455 ;  Twells  v.  Pa.  H.  R.  Co..  4  Am. 
Law  Reg.  (N.  S. )  728, 733,  note ;  Union  Locomotive  Co.  v.  Erie  R.  R. 
Co.,  8  Vr.  23 ;  David  v.  Western  Union  R.  R.,  1  Cin.  S.  C.  100,  See 
Fitchburg  R.  R.  v.  Gage,  12  Gray,  393 ;  Bazendale  v.  Great  Western 
R.  R.,  5  C.  B.  (N.  S.)  309 ;  Chicago  R.  R.  v.  Parks,  18  111.  460 ;  Mun- 
hall  V.  Pa.  R.  R.  Co.,  92  Pa.  St.  ISO ;  Morris  and  Essex  R.  R.  v. 
Sussex  R.  R.,  5  C.  E.  Gr.  543;  Stewart  v.  Lehigh  Valley  R.  R.  Co., 
9  Vr.  SOS. 

A  contract  between  a  railroad  company  and  a  telegraph  company, 
whereby  the  former  agreed  to  give  the  latter  the  exclusive  right  of 
way  for  telegraphic  purposes,  so  far  as  it  legally  might,  and  to  dis- 
courage competition,  was  held  not  void  :  Western  Union  Tel.  Co.  v, 
Chicago  &  P.  R.  R.,  86  111.246;  Western  Union  Co.  ii.  Atlantic  & 
Pac.  Co.,  7  Biss.  367  ;  so,  of  a  contract  by  an  individual  not  to  run, 
own  or  be  interested  in  any  line  of  packet  boats  on  the  Erie  canal, 
Chappel  V.  Brockway,  21  Wend.  157  ;  or  not  to  run  boats  on  a  certain 
line  of  travel,  California  Nav.  Co.  v.  Wright,  6  Cal.  258 ;  Oregon 
Nav.  Co.  V.  Winsor.  20  Wall.  64 ;  Dunlop  v.  Gregory,  10  N.  Y.  241 ; 
but  see  Wright  v.  Ryder,  36  Cal.  342;  or  a  stage-coach,  Pierce  v. 
Fuller,  8  Mass.  223  ;  Hearn  v.  GriOin,  2  Chit.  407 ;  or  to  furnish  re- 
cruits for  an  army,  Marsh  v.  Russell,  66  N.  Y.  288;  see  Skeela  v. 
Phillips,  S4  111.  309  ;  or  to  keep  a  hotel,  Mosaop  ii.  Mason,  16  Grant's 
Ch.  302, 17  Id.  360, 18  Id.  453 ;  McA lister  v.  Howell,  42  Ind.  15 ;  Hooper 
V.  Broderick,  11  Sim.  47  ;  or  a  school,  Spier  n.  Lambdin,  45  Ga.  319 ; 
or  not  to  start  a  rival  newspaper,  Beal  v.  Chase,  31  Mich.  490.  See 
Presbnry  v.  Fisher,  18  Mo.  SO;  or  to  carry  newspapers,  Pallon  v. 
Chronicle  Co.,1  Mac-Artb,  485;  or  a  contract  between  a  railroad  and 
an  elevator  company  that  the  latter  should  handle  all  through  grain 
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eiclusivelv,  Richmond  v.  Dubuque  R.  R.,  33  Iowa,  422 ;  a.s  to  tra.de»- 
unions,  see  Master  Stevedores  Ass'n.  v.  Walsh,  2  Daly  1 ;  Snow  v. 
Wheeler,  113  Mass.  179 ;  People  v.  Fiaher,  14  Wend.  9 ;  Leather  Cloth 
Co.  V.  Lorafint,  L.  R.  (9  Eq.)  345 ;  Johnston  Harvester  Co.  v.  Mein- 
hardt,  60  How.  Pr,  168;  State  v.  Donaldaon,  3  Vr.  151;  Rex  v.  Batt, 
6  C.  &  P.  329  i  Wallaby  v.  Anley,  3  El.  &  El.  S16. 

See,  further,  1  Smith's  L.  C,  172;  Avery  v.  Langford,  Kay,  663  j 
Gravely  v.  Barnard,  10  Moak  836. 


Detroit  Citizens'  St.  Ry.  Co.  et  al. 

{Supreme  Court  of  Michigan,  March  /j,  rSgS.) 

StreetRailways— Franchises— Subsequent  Ordinance— Penalties. — 
A  city  has  a  right  to  impose  a  penalty  upon  a  street-railway  com* 
pany  for  a  violation  of  an  ordinance  requiring'  the  company  to 
f uroiah  a  certain  number  of  cars  for  the  accomodation  of  the  public 
on  a  certain  street. 

Same — Municipal  Regulation  of  Street  Railways*— Subsequent  Or- 
dinance.*— Where  a  street-railway  company  has  accepted  a  franchise 
to  operate  its  railway  in  certain  streets  under  an  ordiaance  reqair* 
ing'  the  company  to  run  cars  at  certain  intervals,  the  city  m^y, 
after  the  company  has  adopted  other  motive  power  than  ^orse 
power,  the  use  of  such  motive  power  being  contemplated  when  the 
franchise  was  granted,  require  the  company,  by  a  aubsequeat  ordi- 
nance, to  run  cars  at  such  intervals  as  the  needs  of  the  public  may 
require,  although  its  franchise  under  the  prior  ordinance  has  not 

City  Council — Good  Faith. — ^It  cannot  be  presumed  that  the  mem- 
bers of  a  city  council  are  actuated  by  improper  motives. 

Same — Remedies.— If  the  subsequent  ordinance  proves  to  be 
oppressive,  and  the  city  council  refuses  relief,  the  judicial  power 
may  be  invoiced ;  but  before  doing  so  the  effect  of  the  ordinance 
must  be  reasonably  tested. 

Certiorari  by  Street-Railway  Co.  to  recorder's 
court  of  Detroit.     Affirmed. 

Brennan,  Donnelly  <&  Van  De  Mark  and  Bernard 
B.  Selling,  for  appellants. 
C.  D.  Joslyn,  for  the  People. 
*See  note  at  end  of  case. 
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Moore,  J.  Mr.  Hutcfaias  is  vice  president  and 
treasurer  of  the  Detroit  Citizens'  Street-Railway  Com- 
pany, a  corporation  operating- a  line  of  street 
railways  in  the  city  of  Detroit.  In  Febru- 
ary, 1897,  the  common  council  of  the  city  adopted 
an  ordinance  requiring"  the  street-railway  com- 
pany to  "provide  sufficient  cars  upon  Gratiot  avenue 
so  that  a  six-minute  service  shall  be  g-iven  upon 
said  avenue  between  Mack  and  Sheridan  avenues 
between  the  hours  of  five  thirty  a.  m.  and  ten 
p.  m."  Section  3  of  the  ordinance  reads  as  follows  : 
"Sec.  3.  Any  violation  or  failure  to  comply  with  the 
provisions  and  requirements  of  this  ordinance  shall 
be  punished  by  a  fine  of  not  to  exceed  three  hundred 
dollars  ;  and  said  fine,  when  so  imposed,  may  be  recov- 
ered from  the  person  or  corporation  so  convicted  in  an 
action  of  law,  in  the  proper  court."  The  company  did 
not  comply  with  the  terms  of  this  ordinance.  A  com- 
plaint was  made  in  the  recorder's  court  for  the  city  of 
Detroit  a^inat  Mr.  Hutchins,  as  vice  president  and 
treasurer,  and  the  railroad  company.  They  were  con- 
victed under  the  direction- of  the  court,  and  a  writ  of 
certiorari  has  been  issued  to  review  the  proceeding 
here. 

To  discuss  the  questions  involved  intelligently,  it  is 
necessary  to  make  quite  a  complete  statement  of  what 
is  shown'in  the  record.  In  1862  a  number  of  gentlemen 
proposed  to  organize  a  corporation  under  the  provisions 
of  an  "Act  to  provide  for  the  construction  of  train 
railways"  (Laws  1855,  p.  338).  The  common  council 
passed  an  ordinance  which  was  approved  November 
24,  1862,  granting  to  them  a  franchise  to  operate  a 
railway  in  certain  streets  in  the  city  of  Detroit.  The 
ordinance  contained  these  provisions  :  Section?:  "The 
cars  to  be  used  on  said  railways  shall  be  drawn  by 
animals  only,  at  a  speed  not  exceeding  the  rate  of  six 
miles  per  hour  and  shall  be  run  as  often  as  public 
convenience  shall  require,  and  the  common  council  shall 
prescribe  :  provided  always  that  said  council  will  not 
require  them  to  run  regular  cars  oftener  than  once  in 
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twenty  miautes  during  fourteen  hours  every  day,  from 
the  fifteenth  day  of  April  to  the  fifteenth  day  of  October, 
and  twelve  hours  every  day  from  the  fifteenth  day  of 
October  to  the  fifteenth  day  of  April.  *  *  *"  Section 
19:  "It  is  hereby  reserved  to  the  common  council  of 
the  city  of  Detroit  the  right  to  make  such  further  rules, 
orders  or  regulations  as  may  from  time  to  time  be 
deemed  necessary  to  protect  the  interest,  safety,  welfare 
or  accomodation  of  the  public  in  relation  to  said  rail- 
ways." Section  20:  "The  powers  and  privileges 
conferred  by  ihe  provisions  of  this  ordinance  shall  be 
limited  to  thirty  years  from  and  after  the  date  of  its 
passage. "  In  November,  1879,  an  ordinance  was 
adopted  by  the  council  containing,  among  others,  the 
following  provisions:  Section  4:  "On  the  1st  of 
July  and  January  in  each  half  year  from  the  first 
of  January,  1880,  the  Detroit  City  Railway  Com- 
pany shall  pay  to  the  treasurer  of  the  city  of  Detroit  a 
tax  of  one  per  cent.,  during  the  period  of  this  ordinance, 
on  the  gross  receipts  of  the  several  lines  of  street  rail- 
way operated  by  said  company,"  etc.  "The  foregoing 
special  tax  and  undertaking  as  to  paving  shall  be  in  lieu 
of  license  and  other  taxes  and  charges  for  paving  under 
existing  ordinances.  And  it  is  hereby  stipulated  and 
agreed  that  the  cars  on  all  lines  subject  to  this  ordinance 
shall  be  operated  as  the  public  convenience  may  require 
and  the  common  council  order."  Section  5:  "The 
powers  and  privileges  conferred  and  obligations  imposed 
OH  the  Detroit  Railway  Company  by  the  ordinance 
passed  November  24,  1862,  and  the  amendments  thereto, 
are  hereby  extended  and  limited  to  thirty  years  from 
this  date.  *  *  *"  Section  6  :  "This  ordinance  shall 
take  immediate  effect  when  written  acceptance  of  the 
terms  thereof  afe  filed  in  the  o£Bce  of  the  city  clerk  of 
Detroit  by  the  Detroit  City  Railway  Company,  the 
Detroit  &  Grand  Trunk  Junction  Street- Rail  way  Com- 
pany, and  the  Central  Market,  Cass  Avenue  &  Third 
Street- Rail  way  Company,  or  their  successors  ;  and  from 
that  date  all  ordinances,  in  conflict  with  the  provisions 
hereof,  shall  stand  repealed  ;    and  all   ordinances  and 
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parts  of  ordinances  not  in  conflict  herewith  are  hereby 
affirmed  and  continued  in  force."  It  is  by  virtue  of 
the  ordinances  mentioned  that  the  street-railway  com- 
pany is  operating-  its  line  of  road  to-day. 

On  the  trial  it  was  shown  on  the  part  of  the  railway 
that  the  Michigan-Gratiot  line  of  its  system  runs  from 
the  end  of  Michigan  avenue,  across  the  city,  out  Gratiot 
avenue.  Upon  this  track,  from  Trumbull  avenue  to 
Chene  street.the  TrumbuU-Cheae  street  line  also  runs  ; 
so  that  from  the  intersection  of  Trumbull  and  Michigan 
avenues  to  the  intersection  of  Chene  street  and  Gratiot 
avenue  there  is  a  double  service  on  the  line.  On  both 
the  Chene-Trumbull  and  the  Michipaa- Gratiot  lines  is 
a  six-minute  service,  so  that  from  Trumbull  avenue  to 
Chene  street  the  cars  run  every  three  minutes.  After 
the  Chene  street  cars  leave  the  Gratiot  avenue  track, 
from  that  point  out  there  is  again  a  six-minute  service 
on  the  Michigan-Gratiot  line,  which  six- minute  service 
continues  as  far  as  Mack  avenue.  From  that  point,  one 
half  of  the  cars  of  the  Gratiot  avenue  line  go  out  Mack 
avenue,  and  the  other  half  continue  out  Gratiot  avenue 
as  far  as  the  loop,  which  is  a  little  beyond  Sheridan 
avenue.  This  gives  a  13-minute  service  on  Mack  ave- 
nue, and  also  a  12-minute  service  on  Gratiot  avenue 
from  Mack  to  Sheridan  avenues.  From  5:30  to  7  a.  m.. 
and  from  5:15  to  6:15  p.  m,,  cars  are  run  every  6  minutes 
on  Gratiot  avenue  f rbm  Mack  to  Sheridan,  and  cars  from 
Mt,  Clemens  run  by  the  Rapid  Railway  come  down  and 
go  up  Gratiot  avei-ue  every  30  minutes.  It  is  the  claim 
of  the  railway  company  that  there  is  not  sufficient  travel 
beyond  the  junction  of  Mack  and  Gratiot  avenues  to 
make  it  necessary  to  put  on  cars  more  frequently  than 
they  now  run  them.  They  also  claim  that  to  give  the 
service  required  by  the  ordinance  of  1897  would  involve 
an  annual  expenditure  of  about  $50,000.  It  is  the  claim 
of  the  people,  in  view  of  the  settled  condition  of  that 
part  of  Detroit,  beyond  the  junction  of  Mack  and  Gratiot 
avenues,  there  is  need  of  a  six-minute  service  to  com- 
ply with  the  reasonable  demands  of  the  public,  and  that 
the  six-minute  service  would  not  be  nearly  as  expensive 
11  (N  s)  A  &  E  R  Cas— 51 
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as  claimed  by  tbe  railway  company,  and  that  even  if  it 
was  expensive,  and  that  some  of  the  cars  could  be  run 
out  Mack  avenue  and  return  only  to  Gratiot,  the  cost 
would  not  be  a  reason  why  they  should  not  comply 
with  the  ordinance.  Proof  was  introduced  on  the  part 
of  the  respondent  to  the  effect  that  durinj;;'  a  portion  of 
March,  after  the  ordinance  went  into  effect,  they  caused 
the  number  of  passengers  carried  by  their  cars  on 
Gratiot  avenue,  at  a  point  just  beyond  the  junction 
with  Mack  avenue,  to  be  counted,  and  the  average  was 
a  trifle  more  than  7  persons  to  the  car  during'  the  12- 
minute  service,  and  13  during  the  6-minute  service.  To 
get  this  average,  the  car  service  both  ways  was  included. 

Counsel  for  respondent  in  their  briefs  say  :  "There 
are  practically  but  three  questions  in  this  case  ;  *  *  * 
(1)  Has  the  common  council  of  the  city  of  Detroit  the 
power,  under  its  police  regulations,  to  pass  the  ordi- 
nance upon  which  the  complaint  is  based  ?  (2)  Has 
the  common  council  the  power  to  pass  this  ordinatice 
under  its  contract  with  the  railway  company?  (3)  Is 
the  ordinance  reasonable?" 

In  our  view  of  the  law,  it  will  not  be  necessary  to 
discuss  at  length  the  first  question.  It  is  claimed  that, 
unless  the  ordinance  is  passed  by  virtue  of 
F™i'iiuli""ffr  the  police  power  of  the  council,  the  record- 
^iijiln""'"  ^'"'^  court  has  no  jurisdiction.  It  may  be 
well  to  saythatif.under  the  contract  relations 
existing  between  the  city  and  the  company,  the  former 
had  the  right  to  pass  the  ordinance  of  1897,  the  common 
council  had  a  right  to  provide  a  penalty  for  its  violation. 
This  right  is  expressly  conferred  by  section  257  of  the 
charter.  Section  259  confers  upon  the  recorder's  court, 
authority  to  try  persons  charged  with  violation  of  the 
ordinances  of  the  city. 

Passing  to  the  second  question.  It  is  said  by  coun- 
sel that,  under  the  franchise  held  by  the  railway  com- 
■  III  pJioy.  the  city  had  no  right  to  pass  the  ordi- 
R4iktiM**f'*  nance  of  1897.  It  is  said  the  ordinances  of 
Mtatm I'h^'C  1862  and  1879  constitute  a  contract  between 
■•■"■  the  city  and  the  street-railway  company,  and 

that   "the   ordinance  of    1879  was   not  a   new   grant 
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or  a  new  consent;  it  was  confessedly  an  extension 
of  the  old  grant  of  consent,  upon  the  terms  and  condi- 
tions of  the  old  consent,  except  in  so  far  aS  these  terms 
are  readjusted, "^citing-  Detroit  Citizens'  St.  Ry.  Co. 
V.  City  of  Detroit.  22  U.  S.  App.  570,  12  C.  C.  A.  365, 
and  64  Fed.  628.  It  is  now  urged  that  as  the  city 
agreed,  by  the  provisions  of  section  7  of  the  ordinance 
of  1862i  not  to  require  the  company  "to  run  regular 
cars  oftener  than  once  in  twenty  minutes  during  four- 
teen hours  every  day,  from  the  fifteenth  day  of  April 
to  the  fifteenth  day  of  October,  and  twelve  hours  every 
day  from  the  fifteenth  day  of  October  to  the  fifteenth 
day  of  April,"  by  reason  of  its  contract  with  the  com- 
pany the  city  cannot  now  require  the  company  to  run 
cars  oftener  than  once  in  20  minutes.  All  of  these  pro- 
visions in  the  various  ordinances,  so  far  as  they  appear 
in  the  record,  relating  to  the  frequency  which  cars  shall 
be  run,  therateof  speed,  and  the  motive  power  allowed, 
have  already  been  quoted.  In  construing  these  ordi- 
nances, it  may  be  worth  while  to  inquire  into  the  situ- 
ation when  they  were  passed.  Detroit,  in  1862,  was  a 
city  of  about  50,000  people.  Its  residents  all  lived 
within  a  comparatively  short  distance  of  the  business 
center.  A  street  railway  was  comparatively  unknown. 
It  was  yet  in  an  experimental  stage.  No  more  practical 
method  of  furnishing  motive  power  was  known  than 
the  use  of  animals.  It  was  believed  that  a  speed  not 
exceeding  6  miles  an  hour,  and  cars  run  not  more  fre- 
quently than  3  times  an  hour,  for  14  hours  in  the  day 
part  of  the  year,  and  12  hours  a  day  for  the  remainder 
of  the  year,  would  answer  the  convenience  and  demands 
of  those  who  were  likely  to  be  patrons  of  the  road. 
The  franchise  conferred  by  the  ordinance  of  1862  would 
end  by  its  terms  in  1892.  In  1879  the  population  of  the 
city  was  upward  of  100,000  people,  and  the  city  was 
growing  rapidly.  Street-railway  systems  were  no 
longer  experiments.  A  franchise  like  that  conferred 
by  the  ordinance  of  1879,  in  a  city  like  Detroit,  was 
known  to  be  an  exceedingly  valuable  thing.  The  or- 
dinance of  1879,  by  its  terms,  gave  the  company  a  fran- 
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chise  for  30  years.  Improved  methods  of  motive  power 
were  coming  into  vog"ue.  Portions  of  the  residence 
part  of  the  city  were  much  further  from  the  business 
center  than  in  1862>  The  public  demanded  quipker  and 
more  frequent  service  then  than  it  had  earlier.  Is  it 
likely'  that,  under  sucli  circumstances,  the  council  would 
confer  a  franchise  for  30  years  over  the  principal  streets 
of  a  great  and  growing  city,  with  a  limitation  that  the 
city  should  not  require  the  running  of  cars  oftener  than 
3  times  an  hour,  and  not  at  all  for  10  hours  of  the  day 
for  part  of  the  year,  and  12  hours  a  day  for  the  remain- 
ing portion  of  the  year?  On  th^  other  hand,  is  it  prob- 
able the  railway  company  would  be  willing  to  accept 
an  ordinance  running  for  30  years  which  limited  it  to 
the  use  of  animal  power  in  the  transportation  of  its  cars, 
and  to  a  speed  of  six  miles  an  hour?  We  think  this 
contention  is  unreasonable,  and  that  the  ordinance  of 
1879  was  given  and  accepted  with  the  understanding  of 
all  parties  to  it  that  the  provision  in  section  4  '*that  the 
cars  on  all  lines  subject  to  this  ordinance  shall  be  op- 
erated as  the  public  convenience  may  require  and  the 
common  council  order"  should  control. 

Is  the  ordinance  reasonable?    Who  shall  determine. 
It  is  evident  that,  when  the  provisions  of  the  ordinance 

ceased  to  direct  how  frequently  the  cars 
Swi'rli'ul!"       should    run,    the   parties  to  the  ordinance 

understood  that,  in  the  first  instance,  the 
common  council  should  decide.  It  is  urged  that  the 
interests  of  the  company  and  the  public  are  identical, 
and  that  the  frequency  with  which  the  cars  shall  be 
run  can  safely  be  left  to  the  company.  It  is  su&Scient 
rei^y  to  this  suggestion  to  say  the  ordioance  does  not 
so  provide.  It  is  said,  in  substance,  if  the  power  is 
lodged  with  the  common  council,  the  chances  are  that 
the  public  interests  would  not  be  subserved,  but  pri- 
vate spites  and  hatreds  gratified,  and  that  a  corrupt 
common  council  may  sap  the  life  blood  of  industries  in 
cities  unless  the  corporations  "see"  the  members  of  the 
council.  We  cannot  presume  that  members  of  a  com- 
mon council  are  actuated  by  improper  motives^  or  that 
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their  actions  towards  corporations  are  actuated  by 
improper  motives.  But,  if  this  was  conceded,  there 
would  be  two  remedies  :  First.  The  aid  of  the  crimi- 
nal law  should  be  invoked  to  punish  alike  the  members 
of  the  council  whose  official  acts  are  iuBuenced  by  cor- 
rupt means,  and  the  corporation  which 
makes  use  of  the  corrupt  methods  to  improp- 
erly influence  official  action.  The  second  remedy  is 
for  the  people  to  elect  honest  members  to  the  common 
council.  It  may  be  assumed,  in  the  very  nature  of 
thing's,  that  the  members  of  the  common  council  are 
acquainted  with  the  city,  the  number  and  direction  of 
the  streets,  the  density  of  its  population,  the  need  of 
quick  transportation,  and  how  well  tjie  need  is  supplied. 
They  ought  to  be  men,  too,  who  would  stand  impar- 
tially between  the  people  whom  they  represent  and  the 
corporations  to  whom  franchises  have  been  granted, 
and  to  respect  the  rights  of  both.  The  common  coun- 
cil acts  as  the  public  and  municipal  a^ent,  and,  in  the 
passage  of  an  ordinance  affecting  subjects  of  municipal 
administration,  it  should  and  will  be  presumed  that  the 
council  aeted  in  the  exercise  of  a  judgment  upon  the 
facts,  and  their  judgment  must  control  until  it  has  been 
shown  that  it  has  been  improperly  exercised.  Mayor, 
etc.,  of  New  York  v.  Dry-Dock.  E.  B.  &  B.  R.  Co., 
133  N.  Y.  104,  30  N.  E.  563.  We  have  np  doubt,  if  it 
was  clearly  made  to  appear  that  the  action  of  the  coun- 
cil was  capricious  and  arbitrary,  or  that  the  public 
convenieace  did  not  require  the  provisions  contained  in 
the  ordinance,  that  the  courts  might  intervene.  It  is 
not  made  to  appear  that  the  action  of  the  common 
council  is  unreasonable,  especially  if  stub  trains  are 
allowed  to  be  run  from  the  junction  of  Gratiot  and 
Mack  avenues,  out  Mack  avenue,  which  should  be  al- 
lowed if  the  company  so  desires.  Until  the  company 
has  given  the  provisions  of  the  ordinance  a  trial,  no  one 
can  say  the  provisions  are  unreasonable.  This  the 
company  should  be  required  to  do.  The  judgment  of 
the  court  is  affirmed,  and  the  case  is  remanded  for 
further  proceedings.     The  other  justices  concurred. 
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Municipal  Regulation  of  Street  Railways. — The  g-eaeral  rule  U 
that  a  grant  to  a  corporation  of  a  fraachiae  to  oirn  property  aad  to 
erect  a  street  railroad  affords  no  immuaity  from  any  police  control 
bj  the  city  to  nhich  a  private  citizen  could  be  subjected,  except  in 
so  far  as  its  charter  contract  protects  it  from  unreasonable  and  un- 
necessary imposition.  Trenton  Hurse  K.  Co.  v.  Trenton,  S3  N.  J. 
L.  133;  Frankford,  etc.,  R.  Co,  v.  Philadelphia,  58  Pa.  St.  119,98 
Am.  Dec.  242  ;  San  Jose  v.  San  Jose,  etc.,  Co.,  S3  Cal.  47S  ;  City  of 
Wyandotte  v.  Corrig:an,  35  Kan.  21  ;  People  v.  Chicago,  etc.,  R.  Co., 
118  111.  113,  25  Am.  &  En^.  R.  Cas.  258;  Clinton  v.  Clinton,  etc.. 
Horse  R.  Co.,  37  Iowa  61.  See  New  York  i'.  Dry  Dock,  etc.,  E.  Co.,50 
Am.  &  Eue-  R.  Cas.  438,  133  N.  Y.  104,  113,  reversing  IS  N,  Y.  Supp.  ■ 
297.  for  a  particular  instance  of  ordinance  regulating:  the  number  of 
cars  to  be  operated  during  certain  hours  of  the  day.  The  question 
as  to  the  reasonableness  of  such  ordinances  was,  it  was  said,  not  to 
be  controlled  by  considerations  of  expense  to  the  company. 

In  an  action  against  a  street-railway  company  to  recover  a  pen- 
ally for  the  violation  of  a  city  ordinance  requiring  it  to  run  cars  at 
certain  intervals  during  certain  hours  of  the  night,  the  defendant 
is  entitled  to  show  that  as  to  it  such  ordinance  is  unreasonable,  and 
may  give  evidence  of  sach  facts  as  will  establish,  or  tend  to  estal>- 
lish,  that  the  public  convenience  does  not  require  the  running  of  ita 
cars  during  the  hours  specified.  The  fact  that  the  evidence  offered 
relates  to  a  period  of  time  subsequent  to  the  date  when  the  ordi- 
nance went  into  effect  ia  not  a  ground  for  objection.  Nor  is  the 
question  of  the  reasonableness  of  such  ordinance  controlled  by 
considerations  of  the  expense  to  the  defendant.  Mayor,  etc.,  of 
N.  Y.  V.  Dry-Dock,  E.  B.  &  B.  R.  Co..  50  Am.  &  Eng.  R.  Cas.  438, 
133  N.  Y.  104,  30  N.  E.  Rep,  563,  44  N.  Y.  S.  R.  94  :  reversing  39 
N.  Y.  S.  K.  105,  15  N.Y.    Supp.  297. 

The  charter  under  which  defendant  operates  its  street  railroad 
(N.  Y.  Laws  of  1860,  ch.  512)  provides  that  said  railroad  "shall  be 
run  as  often  as  the  convenience  of  passengers  may  require  and 
shall  be  subject  to  such  reasonable  rules  and  regulations  in  respect 
thereto  as  the  common  council  of  the  city  of  New  York  may  from 
time  to  time  by  ordinance  prescribe."  The  common  council  passed 
an  ordinance  requiring  street  surface  railroads  to  run  "not  less 
than  one  car  every  twenty  minutes  between  the  hours  of  twelve 
midnight  and  six  o'clock  a.  m,,  each  and  every  day,  both  ways,  for 
the  transportation  of  passengers."  Held,  in  an  action  to  recover 
the  penalty  prescribed  for  a  violation  of  the  ordinance,  that  white 
the  authority  of  the  common  council  was  qualified  as  to  defendant, 
and  an  unreasonable  regulation  would  not  be  obligatory  upon  it, 
the  presumption  was  in  favor  of  the  reasonableness  of  the  ordi- 
nance, and  the  bvirden  was  upon  it  to  show  the  coutrary.  Mayor, 
etc..  of  N.Y.  V.  Dry  Dock,  E.  B.  &.  B.  R.  Co..  50  Am.  &  Eng.  R.  Cas. 
438, 133  N.  Y.  104,  30  N.  E.  Kep,  563,  44  N.  Y .  S.  R.  94 ;  reversing  39 
N.  Y.  S.  R.  105,  15  N.  Y.   Supp.  297. 

Ordinances  of  the  mayor  and  comm^m  council  of  the  city  of  Hobo- 
ken  prescribing  the  mode  and  times  of  running  horse  cars  through 
the  streets  of  said  city  by  any  corporation  which  has  laid  rails  for 
the  purpose  of  running  horse  cars  thereon,  held  invalid  against  the 
prosecutors,  holding  under  their  charter  and  also  under  anterior 
rights  derived  from  the  Bergen  Turnpike  Co.,  such  company  having 
the  rig-ht  to  lay  rails  through  the  city  without  the  consent  of  the 
city  council.    State  v.  Council  of  Hoboken,  30  N.  J.  (1  VroomI  22 
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{Supreme  Judicial  Court  of  MassachttsetU,  Jan.  S,  iSgS.) 

Taxation  of  Right  of  Way  for  Public  Improvement*.* — The  road- 
bed of  a  railroad  company  is  exempt  from  special  assessments  for 
public  improvements,  because  it  is  public  property,  thoug'h  -  profits 
are  deriv&l  front  it  by  the  company,  ' 

Same. —  And  the  provision  of  the  special  statute  of  Maasacbusetts, 
authorising  such  improvement,  that  in  case  any  of  the  land  along 
the  line  of  the  projected  improvement  is  devoted  to  public  use,  the 
city  making  such  improvement  may  assume  and  pay  the  whole  or 
part  of  the  amount  assessed  thereon,  if  it  should  deem  proper  to  do 
so,  docs  not  render  the  right  of  way  of  a  railroad  company  liable  to 
anch  assessment,  there  being  several  material  provisions  of  the 
statute  inapplicable  to  land  occupied  as  a  right  of  way. 

Same.^And  such  assessments  are  only  justifiable  upon  the  ground 
of  a  special  benefit  to  the  land  assessed,  covered  by  the  improve- 
ment, and  the  construction  of  a  sidewalk  in  a  public  street  along 
the  roadbed  of  a  railroad  company  will  not  warrant  snch  an  assess- 
ment upon  such  roadbed. 

Same.^And  the  special  statute  of  Massachusetts  which  provides 
that  the  collector  of  taxes  of  the  city  making  the  improvement  shall 
suspend  the  collection  of  a  special  aaaeasraent  upon  land  exempt 
from  taxation  until  such  exemption  ceases  to  apply  thereto,  is  as 
applicable  to  an  exemption  existing*  under  general  principles  of  law 
as  to  one  under  a  statutory  provision. 

Samuel  H.  Child,  for  plaintiff. 
Samuel  Hoar,  for  defeadaut. 

Knowlton,  J.  This  is  an  action  to  recover  three 
assessments  made  upon  portions  of  the  roadbed 
of  the  defendant  to  pay  the  cost  of  pub-  r^Mgtw 
lie  improvements  near  the  premises  upon 
which  the  assessments  were  made.  The  asess- 
ments  were  laid  at  different  times,  under  different 
statutes,— two  of  them  to  pay  the  cost  of  con- 
struction of  sidewalks  in  public  streets,  and  one  to 
pay  for  the  construction  of  a  sewer.     Althouprh  there 
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is  some  diversity  in  the  statutes  under  whicli  tbe  work 
'was  done,  the  general  principles  applicable  to  the  dif- 
ferent claims  are  the  same.  The  makings  of  such 
assessments  is  a  form  of  taxation,  which  rests  upon 
the  ground  that  the  property  in  the  neighborhood  of  a 
public  improvement  may  receive  special  and  peculiar 
benefits  from  the  improvement,  that  make  it  equitable 
as  against  its  owner,  to  charg'e  it  with  the  payment  of 
a  greater  proportional  part  of  the  cost  of  the  work  • 
than  is  paid  by  property  owners  generally.  Dorg-an 
V.  Boston,  12  Allen,  223;  Harvard  College  v.  Boston, 
104  Mass.  470;  Codman  v.  Johnson,  Id.  491.  It  is 
well-established  law  in  Massachusetts,  that  the  land 
of  a  railroad  corporation  lying  within  its  location,  not 
exceeding  five-rods  in  width,  and  used  for  the  purposes 
for  which  the  corporation  is  established,  is  exempt 
from  taxation.  Inhabitants  of  Worcester  v.  Western 
R.  Corp.,  4  Mete.  (Mass.)564;  City  of  Charlestown  v. 
County  Com'rs  of  Middlesex  Co.,  1  Allen,  199  ;  Bos- 
ton &  M.  R.  R.  V.  Lowell  &  L.  R.  Co..  124  Mass. 
368  ;  Norwich  &  W.  R.  Co.  v.  County  Com'rs.  151 
Mass.  69.  23  N.  E.  721-  This  rule  is  founded  on  the 
nature  of  the  use  for  which  the  land  is  taken  or  pur- 
chased.    The  land  is  appropriated  to  a  public  use  in 

much  the  same  way  as  is  a  highway,  or  the 
biiiiMtriirtt  land  under  a  court  house  or  school  house  or 
■■rr"«<«iii.       jail.     Although  tbe  corporation  is  permitted 

to  derive  profit  from  it,  this  is  incidental  to 
the  main  purpose  for  which  it  is  taken  in  the  exercise 
of  the  right  of  eminent  domain.  The  fundamental 
fact  on  which  the  rights  of  the  corporation  depend  is 
that  a  public  highway  is  being  prepared  for  the  use 
and  convenience  of  all  the  people.  The  reason  of  the 
rule  is  as  applicable  to  special  taxation  for  local  improve- 
ments particularly  affecting  only  a  small  neighborhood 
near  the  railroad  as  to  general  taxation.  It  is  that 
property  held  and  used  for  the  benefit  of  the  public 
should  not  be  made  to  share  the  burden  of  paying  pub- 
lic expenses.  The  rule  has  often  been  applied  to 
special  taxation  in  this  commonwealth,  as  well  as  to 
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general  taxation.  Worcester  Co.  v.  Mayor,  etc.,  of 
Worcester,  116  Mass.  193 ;  Mount  Auburn  Cemetery 
V.  City  of  Cambridg-e,  150  Mass.  12.  22  N.  E.  66  ;  Har- 
vard Collesfe  V.  Boston,  104-  Miss.  470 ;  Codman  v. 
Johnson,  id.  491.  The  rule  is  different  from  that 
which  applies  to  statutory  exemptions  of  property  in  a 
scheme  for  fj^eneral  taxation,  which  are  held  to  cover 
only  taxes  that  are  assessed  under  and  ta  accordance 
with  the  scheme  created  by  the  statute.  Boston  Sea- 
men's Friend  Soc.  v.  City  of  Boston,  116  Mass.  181 ; 
Worcester  Ag-ricultural  Soc.  v.  City  of  Worcester,  Id. 
189.  In  cases  of  the  latter  kind,  an  examination  of 
the  statute  to  discover  the  intention  of  the  lejjislature 
shows  that  the  principal  reasi^ns  for  exemption  do  not 
extend  beyond  the  system  or  general  taxation  with 
which  the  legislature  is  dealing*.  But  the  exemption 
of  property  appropriated  to  a  public  use  is  not  founded 
upon  an  express  provision  of  any  statute,  but  rests 
upon  g^eneral  principles  of  propriety,  justice,  and  ex- 
pediency which  are  applicable  alike  to  every  kind  of 
taxation.  In  Inhabitants  of  Worcester  Co.  v.  City  of 
Worcester,  116  Mass.  193,  it  was  held  that  assessments 
made  for  betterments  could  not  be  laid  upon  the  court 
house  of  the  county  and  the  lot  on  which  it  stands  ;  and 
in  Mount  Auburn  Cemetery  v.  City  of  Cambridg-e,  150 
Mass.  12,  22  N.  E.  66,  a  similar  decision  was  made  in 
regard  to  assessments  upon  land  of  a  cemetery  corpo- 
ration to  pay  the  expense  of  coustructiag  a  sewer. 
The  fi^eneral  doctrine  of  these  cases  covers  the  case  at 
bar.  Similar  decisions,  varyingf  somewhat  in  their 
facts  and  in  the  reasons  on  which  they  are  said  to  rest, 
have  been  made  in  other  states.  City  of  Philadelphia 
v.  Philadelphia,  W.  &  B.  R.  Co.,  33  Pa.  St.  41 ;  Mor- 
ris &  E.  R.  Co.  V.  Jersey  City,  36  N.  J.  Law.  56  : 
New  Jersey  R.  &  T.  Co.  v.  City  of  Elizabeth,  37  N. 
J.  Law,  330 ;  New  York  &  N.  H.  R.  Co.  v.  City  of 
New  Haven,  42  Conn.  279  ;  New  York  &  H.  R.  Co.  v. 
Town  of  Morrisania,  7  Hun.  652 ;  Junction  R.  Co.  v. 
City  of  Philadelphia,  88  Pa.  St.  424  ;  Allegheny  City 
V.  Western  Pa.  R.  Co.,  138  Pa.  St.  375.  21  Atl.  763; 
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Sweaney  v.  Kansas  City  Ry.  Co.,  54  Mo.  App.  265; 
Chicago.  M.  &  St.  P.  Ry.  Co.  v.  City  of  Milwaukee. 
89  Wis.  506,  62  N.  W.  417  ;  Detroit,  G.,  H.  &  M.  Ry. 
Co.  V.  City  of  Grand  Rapids,  106  Mich.  13,  63  N.  W. 
1007  ;  City  of  Bloomington  v.  Chicago  &  A.  R.  Co.. 
134  111.  451.  26  N.  E.  366. 

It  remains  to  consider  certain  special  provisions  of 
the  difEerent  statutes  under  which  the  assessments 
in  this  case  are  made.  The  assessment 
described  in  the  first  part  of  the  agreed 
statement  of  facts  was  for  the  construction  of 
a  sidewalk  under  St.  1892,  c.  401.  Section  2  of 
this  chapter  is  as  follows;  "Any  expenses  incurred 
for  any  work  so  ordered  and  performed  shall  be 
paid  out  of  the  moneys  appropriated  under  the  pro- 
visions of  section  1  of  chapter  323  of  the  Acts  of  the 
Year  1891,  and  shall  be  repaid  to  said  city  as  the  assess- 
able cost  of  the  work  by  the  owners  of  the  several 
parcels  of  land  bordering  on  the  part  of  the  highway 
along  which  the  sidewalk  is  made  :  provided,  however, 
that  if  any  such  parcel  is  devoted  to  public  use,  said 
city  may  assume  and  pay  the  whole  or  part  of  the  amount 
assessed  thereto,  if  said  city  deem  proper  so  to  do." 
It  is  contended  that  the  language  of  the  proviso  is  a 
legislative  declaration  that  all  lands  devoted  to  a  public 
use  are  assessable  under  this  statute.  We  are  of  opin- 
ion that  it  was  not  the  intention  of  the  legislature  by 
this  statute  to  change  the  general  provisions  of  law 
applicable  in  like.cases  to  lands  used  by  counties,  cities, 
towns,  and  railroad  or  other  corporations  for  a  public 
use.  in  such  a  sense  that  the  lands  could  have  been  taken 
for  that  use  by  right  of  eminent  domain.  There  are 
several  provisions  of  the  statute  which  would  be  inap- 
plicable to  such  lands.  In  the  first  place,  a  lien  is 
created  upon  the  lands  for  the  amount  assessed,  and 
the  assessment  may  be  collected  by  a  sale  of  the  prop- 
erty. But  such  property  is  so  held  and  used  that  a 
sale  of  it  would  be  inconsistent  with  general  principles 
of  law.  and  with  the  statutes  under  which  it  was  ac- 
quired.    The  provisions  of  St.  1891,  c.  323,  §§  16-18, 
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are  made  applicable  to  these  assessments  wbich  call  for 
a  subdivision  of  an  assessment  into  10  equal  amounts,  to 
be  added  for  10  years  to  tbe  annual  tax  bills  upon  tbe 
railroad  if  the  assessment  is  not  paid  before  tbe  last 
day  of  September  next  succeeding  the  assessment,  and 
which  require  these  amounts  to  be  subdivided  and  ap- 
portioned upon  different  parcels  of  the  land  if  it  becomes 
divided  in  ownership.  These  provisions  cannot  be 
applied  to  such  property  as  we  are  considering.  There 
are  no  annual  tax  bills  issued  for  taxes  on  such  lands, 
and  it  is  impracticable  to  collect  the  subdivided  assess- 
ments in  the  manner  contemplated.  The  legislature 
never  intended  that  a  short  section  of  a  railroad,  adja- 
cent to  a  public  street,  should  be  subject  to  sale  for  the 
payment  of  such  a  tax. 

Another  vital  objection  to  the  contention  is  that  taxes 
of  this  kind  can  only  be  assessed  on  the  ground  of 
special  benefit  to  the  property,  and  then  only 
to  the  amount  of  the  benefit.  Dorgan  v. 
Boston,  12  Allen,  223  ;  Holt  v.  Suraraerville,  127  Mass. 
408,  412;  Hammett  v.  City  of  Philadelphia,  65  Pa.  St. 
146;  Dyar  v.  Corporation,  70  Me.  515-527;  Chamber- 
lain V.  City  of  Cleveland,  34  Ohio  St.  551-562  ;  Chicago, 
M.  &  St.  P.  Ry.  Co.  v.  City  of  Milwaukee.  89  Wis. 
506-515.  62  N.  Y.'.  417.  It  has  been  held  in  different 
jurisdictions  that,  to  land  used  for  railroad  purposes 
within  the  location  of  a  railroad,  there  is  no  benefit  of 
the  kind  contemplated  by  the  laws  relating  to  such 
assessments.  City  of  Philadelphia  r.  Philadelphia,  W, 
&  B.  R.  Co.,  33  Pa.  St.  41 ;  Junction  R.  Co.  v.  City  of 
Philadelphia,  88  Pa.  St.  424;  New  York  &  N.  H.  R. 
Co.  V.  City  of  New  Haven,  42  Conn.  279.  In  the  case 
at  bar  it  is  difficult  to  see  how  the  construction  of  the 
sidewalk  in  the  public  street  can  benefit  the  land  of  the 
defendant  for  the  purpose  for  which  it  is  held  and  used. 
We  are  of  opinion  that  this  proviso  in  the  statute,  which 
is  merely  permissive,  does  not  imply  that  land  so  held 
and  used  is  subject  to  this  kind  of  special  taxation,  and 
that  the  implication  goes  no  further  than  to  suggest 
that  the  use  to  which  real  estate  is  put  by  some  of  the 
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corporations  which  are  exempt  from  tasation  under 
Pub.  St.  c.  11,  §  5,  is  in  a  sense  public.  As  we  have 
already  seen,  the  property  of  such  corporations  is  not 
exempt  from  special  taxation  of  this  kind,  and  the  stat- 
ute permitted  the  city  to  assume  and  pay  assessments 
laid  upon  their  property  if  it  deemed  it  proper  so  to  do. 

The  assessment  referred  to  in  the  second  division  of 
the  agreed  statement  of  facts  was  for  the  construction 
of  a  sidewalk  under  St.  1893,  c.  437,  which  repealed 
St.  1892,  c.  401,  that  we  have  just  been  considering. 
This  later  statute  calls  for  no  special  discussion. 
It  provides  for  assessing*  upon  the  abutters  one-half  of 
the  expense  of  constructing  side  walks,  and  makes  the 
assessment  a  Hen  upon  the  abutting  lands.  It  con- 
tains no  proviso  like  that  in  the  earlier  statute. 

The  third  assessment  was  for  the  construction  of  a 
sewer  under  St.  1892.  c.  402.  This  statute  makes  the 
expense  of  constructing  a  sewer,  to  an 
amount  not  exceeding- four  dollars  for  each 
lineal  foot  of  sewer,  assessable  upon  the  owners  of 
adjacent  lands,  and  creates  a  lien  upon  the  land  for  the 
payment  of  it.  Certain  sections  of  St.  1891,  c.  323,  as 
amended  by  St.  1892,  c.  402,  are  made  applicable  to  the 
collection  of  the  assessments.  Section  4  is  as  follows  : 
"When  an  assessment  is  made  for  a  parcel  of  land  for 
which  the  owner  is  hy  law  exempt  from  being  taxed, 
as  determined  and  certified  to  by  the  assessors  of  said 
city  on  application  to  them  therefor,  the  collector  of 
taxes  of  said  city  shall  suspend  the  collection  of  such 
assessment,  but  after  the  day  on  which  the  parcel 
ceases  to  be  owned  by  a  person  or  corporation  so  exempt, 
the  amount  of  such  assessment,  less  any  payment  made 
for  an  entry  under  the  following  section,  shall  be  col- 
lected as  if  that  day  were  the  date  of  the  passag'e  of  the 
aforesaid  order  for  making  the  sewer."  This  intro- 
duced a  new  provision  into  the  law  in  regard  to  special 
taxation.  We  are  of  opinion  that  the  words  "parcel  of 
land  for  which  the  owner  is  by  law  exempt  from  being 
taxed"  were  intended  to  include  land  in  which  the 
exemption  exists  under  genera)  principles  of  law,  as 
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well  as  land  which  is  exempt  by  statutory  provisions. 
Construing-  the  languaere  in  this  way,  the  defendant's 
land  comes  within  the  description  ;  and,  under  the  facts 
agreed,  the  assessors  are  to  be  deemed  to  have  made 
the  determination  and  certification  referred  to.  It  fol- 
lows that  collection  of  the  assessment  is  to  be  suspended 
until  the  land  ceases  to  be  owned  by  a  person  or  corpor- 
ation exempt  from  taxation,  and  the  defendant  is  under 
no  liability  to  the  plaintiff  for  any  of  the  assessments. 
Judg-ment  for  the  defendant. 


Validity  of  Aisetsment  on  Right  of  Way  for  Local  Improvements. — 
A  railroad,  rig'ht  of  nay,  runnia^  parallel  to  a  street,  is  assessable 
for  special  beoefits  arising'  from  local  street  improvements.  Illinois 
Cent.  R.  Co.  r.  City  of  Kankakee,  (111.),  6  Am.  &  Eog:-  K.  Cas., 
N.  S..  417. 

Under  a  state  statute  providioK- "  that  all  property  benefited  by 
the  improvement  sball  be  assessed  to  the  extent  of  its  proportionate 
part  of  the  expense  thereof,"  an  assessment  for  street  improve- 
ments made  against  a  railway  company  which  failed  to  appear  and 
object  to  such  asessment  is  valid.  City  of  New  Whatcom  v.  Bcll- 
inf{ham  Bay  &  B.  C.  R.  Co.  (Wash.);  6  Am.  &  En^f.  R.  Cas.,  N. 
S.,  419. 

According-  to  some  authorities,  the  track  of  a  railroad  cotppanj, 
running'  parallel  and  side  bj  side  with  a  street,  in  liable  to  be  as- 
sessed for  street  improvements  as  property  abutting  on  the  street. 
Peru  and  Indiana  R.  R.  Co.  v.  Han  na,  68  Ind.  562.  But  other  au- 
thorities deny  this  on  the  ground  that,  as  the  railroad  company 
holds  its  track  for  the  passage  of  trains  merely  and  cannot  apply  it 
to  other  purposes,  the  improvement  of  the  street  cannot  possibly 
serve  as  a  benefit  to  the  company.  Philadelphia  v.  Phila.  W. 
&  B.  R.  R.  Co..  33  Pa.  St.  41,  and  mere  speculative  benefits,  such  as 
would  result  from  the  clearing  away  of  houses  or  other  obstacles, 
so  as  to  enable  the  railroad  company  to  ma  its  trains  faster  or  em- 
ploy a  smaller  number  nf  flagmen,  does  not  warrant  the  assess- 
ment.   Bridgeport  v.  N.  Y.  Sc  N.  U.  R.  Co.,  36  Conn.  255. 


Chicago.  M.  &  St.  P.  Ry.  Co. 


Cass  County  et  al. 

[Supreme  Court  of  tforth  Dakota,  Jum 
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wa J,  roadbed,  rails  and  rolliag'  stock  of  all  railroads  operated  in 
this  state  shall  be  assessed  by  the  state  board  of  equalization,"  etc, 
the  word  "roadway"  includes,  not  only  the  strip  of  ground  upon 
which  the  maiii  line  is  located,  but  also  all  ground  necessary  for  the 
constrnctioa  of  side  tracks,  turnouts,  connecting'  tracks,  station 
houses,  freight  houses,  and  all  other  accoanaodatious  reasonably 
necessary  to  accomplish  the  objects  for  which  the  railroad  company 
was  incorporated. 

Constitutional  Questions — Review.— Const  it  utioaal  questions  ar- 
g-ued  by  counsel,  but  not  involved  in  the  case,  will  not  be  discussed. 

(Syllabus  by  the  Court.) 

Appeal,  by  defendant  from  Cass  county  district 
court.     Affirmed. 

Fred  B.  Morrill,  State's  Atty.,  for  appellant. 
Ball,  Watson  &  Maclay,  for  respondent. 

Bartholomew,  J.  Section  179  of  the  constitution 
of  North  Dakota  reads  as  follows:  "All  property, 
except  as  hereinafter  in  this  section  provided, 
shall  be  assessed  in  the  county,  city,  town- 
ship, town,  village  or  district  in  which  it  is  situated, 
in  the  manner  prescribed  by  law.  The  franchise, 
roadway,  roadbed,  rails  and  rolling  stock  of  all  rail- 
roads operated  in  this  state  shall  be  assessed  by  the 
state  board  of  equalization  at  their  actual  value  and 
such  assessed  valuation  shall  be  apportioned  to  the 
counties,  cities,  towns,  townships,  and  districts  in 
which  said  roads  are  located,  as  a  basis  for  taxation  of 
such  property  in  proportion  to  the  number  of  miles  of 
railway  laid  in  such  counties,  cities,  towns,  townships 
and  districts."  Pursuant  to  this  provision,  the  state 
board  of  equalization,  in  the  year  18%,  assessed  the 
plaintiff  railroad  at  a  certain  sum  per  mile  upon  its 
track  mileage  in  the  state,  and  the  assessment  so  made 
was  duly  certified  as  required  by  article  18  of  chapter 
18  of  the  Political  Code,  being  sections  1331  to  1335, 
inclusive,  of  the  Revised  Codes,  by  the  state  auditor  to 
the  auditors  of  the  various  counties  into  or  through 
which  said  railroad  runs.  The  said  railroad  extends 
into  Cass  county,  and  has  its  present  northern  termi- 
nus in  the  city  of  Fargo,  in  said  county.  Wttbio  said 
city  it  has  usual  terminal  facilities,  consisting  of  pas- 
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seng'er  and  freig'lit  depots,  round  house,  coal  sheds,  oil 
and  water  tanks,  ice  house,  etc.,  with  proper  side 
tracks  and  spur  tracks  for  reaching  the  same.  Plain- 
tiff's main  track  in  the  city  of  Farg-o  runs  for  the  most 
part  upon  a  public  street,  but  it  owns  a  larg-e  number 
of  lots,  and  an  unplatted  tract  of  land  adioining-  or 
near  to  its  main  track,  and  it  claims  that  it  uses  all 
such  real  property  for  purposes  directly  pertaining"  to 
the  operation  of  its  road.  In  18%  the  local  assessor  of 
the  city  of  Fargo,  on  whose  assessment  the  city,  county, 
and  state  taxes  are  based,  proceeded  to  assess  the  said 
lots  and  the  said  unplatted  tract  of  land  so  owned  b^ 
plaintiff,  and  the  same  were  placed  upon  the  tax  lists 
and  taxes  levied  thereon.  This  action  was  brought  to 
set  aside  and  cancel  such  taxes  on  the  ground  that  all 
of  said  property  had  been  assessed  by  the  state  board 
of  equalization,  and  that  under  the  constitution  the 
local  assessor  had  no  authority  to  assess  the  same,  said 
property  all  being  used  for  railroad  purposes  and  being 
a  part  of  the  roadway  of  plaintiff.  The  answer  denied 
that  said  property  was  used  for  railroad  purposes,  or 
that  it  constituted  any  part  of  the  roadway  of  plaintiff. 
There  was  no  other  issue  made  by  the  pleadings.  A 
trial  to  the  court  resulted  in  a  judgment  canceling  the 
tax  as  to  a  portion  of  the  property,  and  refusing  to 
cancel  it  as  to  the  remainder.  The  court  canceled  the 
tax  as  to  the  entire  lot,  where  it  was  shown  that  any 
railroad  building,  or  any  portion  thereof,  rested  upon 
such  lot,  and,  where  there  were  no  buildings,  to  such 
portion  of  the  lots  as  was  necessary  to  give  plaintiff  a 
rig-ht  of  way  50  feet  in  width  on  each  side  of  the  center 
line  of  its  side  tracks  and  spur  tracks.  The  round 
house  is  situated  upon  the  unplatted  tract,  and  for  that 
and  the  spur  track  leading  thereto  the  court  allowed 
six  acres  of  ground  as  reasonably  necessary  for  its 
proper  use.  The  tax  was  canceled  upon  one  lot  upon 
which  there  was  no  structure,  and  which  was  touched 
by  no  right  of  way,  but  the  use  of  which  was  shown  to 
be  reasonably  necessary  in  order  to  enable  the  public 
to  reach  plaintiff's  passenger  depot  with  hacks  and 
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conveyances.  The  county  of  Cass  appeals  from  the 
judgement. 

It  will  be  conceded  that  if  the  word  "roadway,"  as 
used  in  section  179  of  the  state  constitution,  includes 
the  property  here  in  controversy,  then  the 
JJJ'J'.'iVrfV**'  state  board  of  equalization  must , consider 
the  value  thereof  in  arriving'  at  the  average 
mileag'e  valuation  of  the  road,  and  the  local  assessor 
would  be  without  authority  to  assess  the  same.  It 
becomes  important,  then,  to  ascertain  the  sig'nificance 
of  the  word  "roadway."  The  same  word  appears  in 
the  same  connection  in  a  corresponding  section  of  the 
constitution  of  the  state  of  California  (section  10.  art 
13);  and  in  San  Francisco  &  N.  P.  R.  Co.  v.  State 
Board  of  Equalization,  60  Cal.  12,  34,  the  supreme 
court  of  that  state,  in  construing'  this  section,  said: 
"The  roadway  is  the  rig^ht  of  way,  which  has  been 
held  to  be  property  liable  to  taxation."  And  in  City 
and  County  of  San  Francisco  v.  Central  Pac.  R.  Co., 
63  Cal.  467,  after  defining  "roadbed,"  the  court  say  : 
"The  roadway  has  a  more  extended  sig-nification,  as 
applied  to  railroads.  In  addition  to  the  part  denom- 
inated 'roadbed,'  the  roadway  includes  whatever  space 
of  ground  the  company  is  allowed  by  law  in  which  to 
construct  its  roadbed  and  lay  its  track."  And  this, 
we  think,  is  the  correct  and  generally  accepted  defini- 
tion of  the  word  when  used  in  this  connection.  While 
the  term  "right  of  way"  is  generally  used  to  designate 
the  ground  upon  which  a  railroad  company  may  lay  its 
tracks  and  construct  its  necessary  buildings,  yet  we 
frequently  find  the  word  "roadway"  used  £is  syn- 
onymous therewith.  It  follows  then  that,  speaking  of 
geographical  extent,  whatever  is  included  in  the  former 
is  also  included  in  the  latter. 

The  case  of  Chicago  &  A.  R.  Co.  v.  People,  98  111. 
350,  arose  on  the  application  of  a  local  tax  collector  for 
a  judgment  for  taxes  ag'ainst  two  certain  tracts  of  land 
belonging  to  the  railroad  company,  except  a  strip  100 
feet  in  width  extending  through  the  said  tracts  on  which 
was  situated  the  main  line  of  the  road.     The  evidence 
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showed  that .  outside  of  such  strip  the  tracts  contained 
about  32  acres  of  ground.  One  section  of  the  revenue 
law  of  that  state  (Rev.  St.  1874,  p.  865;  §  41)  then  in 
force  required  the  railroad  compaiiy  to  "make  out  and 
61e  with  the  county  clerks  of  the  respective  counties 
in  which  the  railroad  may  be  located,  a  statement  or 
schedule  showing-  the  property  held  for  rig-ht  of  way." 
etc.  The  next  section  declared  :  "Such  right  of  way 
*  *  *  shall  be  held  to  be  real  estate  for  the  purposes  of 
taxation  and  denominated  'railroad  track'  and  shall  be 
so  listed  and  valued."  By  other  provisions  the  "rail- 
road track"  was  assessed  by  the  state  board.  The 
court  said  :  "What  was  intended  by  the  enactment  of 
this  section  of  the  statute  by  the  use  of  the  words  here 
employed,  'such  rijjht  of  way'?  Were  these  words 
intended  to  mean  merely  the  strip  of  land  a  certain 
number  of  feet  wide,  upon  which  the  railroad  company 
had  constructed  its  main  track,  or  did  the  f  ramers  of 
the  section  intend  to  embrace,  not  only  the  main  line  of 
the  road,  but  all  side  tracks,  turnouts,  and  switches 
which  are  connected  with  the  main  track,  and  which 
are  in  actual  use  by  the  railroad  company  as  a  common 
carrier  ?  We  can  see  no  reason  why  the  term  'right  of 
way'  should  be  confined  to  the  land  over  which  the  main 
track  of  a  railroad  should  be  constructed.  The  land 
upon  which  a  side  track,  a  switch,  or  a  turnout  is  built 
and  in  actual  use  by  the  company,  in  the  business  for 
which  it  was  organised,  for  all  practical  purposes  is  as 
much  held  for  rig^ht  of  way  as  is  the  land  upon  which 
the  main  track  is  constructed.  In  the  operation  of  a 
railroad  it  is  necessary  that  trains  should  pass  each 
other,  and  hence  the  necessity  of  turnouts,  switches, 
and  side  tracks.  In  the  loading  of  cars,  transfer  of 
cars,  the  making  up  of  trains,  and  innumerable  other 
instances  that  might  be  named,  in  the  prosecution  of  its 
business  as  a  common  carrier,  side  tracks,  switches, 
and  turnouts  are  as  indispensable  to  a  proper  transac- 
tion of  its  business  as  the  main  track  itself.  We  are 
therefore  of  the  opinion  that  the  land  held  and  in  actual 
use  by  arailroad  company  for  side  tracks,  switches,  and 
11  (N  a)  A  A  S  R  Caa-52 
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turnouts  must  be  regarded,  within  the  meaning  of  the 
revenue  law,  as  a  part  of  the  right  of  way  of  the 
company.  It  is  used  in  the  transportation  of 
freight,  and  also  for  the  purpose  of  carrying  pas- 
sengers, alike  with  the  land  upou  which  the  main 
track  is  constructed  ;  and  upon  what  principle  the 
land  upon  which  the  main  track  is  laid  can  be  held 
to  be  right  of  way,  and  the  land  over  which  a  side 
track,  switch,  or  a  turnout  passes  can  be  termed  some- 
thing else,  we  are  at  a  loss  to  understand."  Further 
along  the  court  said:  "From  the  evidence,  it  is 
manifest  that  the  railroad  company  has  constructed 
tracks  around  the  entire  thirty-two  acres  of  land  ;  that 
it  is  covered  with  side  tracks,  switches,  and  turnouts 
connected  with  its  main  track,  and  in  constant  use  by 
the  railroad  company  in  the  prosecution  of  its  legitimate 
business  as  a  common  carrier,  for  which  it  was  organ- 
ized under  a  charter  granted  by  the  state.  Buildings 
have  been  erected  on  this  land  by  the  company,  termed 
'machine  shops,'  'car  shops,'  'round  houses,'  etc., 
where  repairs  are  made  for  the  company's  rolling 
stock  ;  but  this  use  does  not  change  the  character  of 
the  manner  in  which  the  land  is  held.  It  is  still  held 
as  right  of  way,  notwithstanding  such  buildings." 
This  is  a  later  case  than  Railroad  Co.  v.  Paddock,  75 
111.  616,  and.  if  the  two  are  inconsistent,  the  later  case 
must  control,  especially  as  it  has  been  expressly  fol- 
lowed and  approved  in  Chicago  &  A.  R.  Co.  v.  People, 
99  111.  464.  The  Indiana  statute  relating  to  the  taxa- 
tion of  railroads  is  practically  the  same  as  the  Illinois 
statute  already  referred  to.  The  case  of  Pfaff  v.  Rail- 
road Co.,  108  Ind.  144,  9  N.  E.  93,  involved  the  same 
question.  Thecourtsaid:  "The  importantquestion  here 
is.  what  is  included  in  the  term  'railroad  track'  ?  Does 
that  term  include  the  lands  described  in  the  complaint 
being  small  tracts  of  land  and  lots  which  are  occupied  by 
the  side  tracks,  turnouts,  round  bouse,  a  small  repair 
shop,  coal  and  wood  sheds,  water  tanks,  and  turntables, 
t^tc?"  After  referring  to  certain  sections  of  the  statute, 
the  court  say :  "The  more  specific  inquiry  here  is,  do 
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the  lots  and  lauds  described  in  the  complaint,  and  occu- 
pied as  therein  described,  constitute  a  part  of  the  right 
of  way?"  After  full  consideration,  the  court  answers 
the  question  in  the  affirmative.  It  refers  to  the  case  in 
98  111.  350,  as  deciding  the  same  point,  and  quotes  from 
and  approves  that  case.  In  some  states  the  exemption 
from  local  taxation  is  held  to  cover  such  property,  and 
only  such,  as  mig-ht  be  taken  by  condemnation  proceed- 
ings. See  State  v.  Hancock,  33  N.  J.  Law,  315;  Mil- 
waukee &  St.  P.  Ry.  Co.  V.  City  of  Milwaukee,  34 
Wis.  271.  Among  the  powers  conferred  by  our  stat- 
utes upon  railroad  corporations  is  the  following  (subdi- 
vision 3.  §  2947,  Rev.  Codes):  "To  acquire  under  the 
provisions  of  the  statute  on  eminent  domain  or  by  pur- 
chase all  such  real  estate  and  other  property  as  may  be 
necessary  for  the  construction,  maintenance  and  opera- 
tion of  its  railroads  and  the  stations,  depot  grounds  and 
other  accomtrodations  reasonably  necessary  to  accom- 
plish the  objects  of  its  incorporation."  It  will  not  be 
questioned  but  that  this  plaintiff  might  have  acquired 
by  condemnation  proceedings,  under  the  chapter  on 
eminent  domain,  all  the  real  property  which  the  trial 
court  relieved  from  local  taxation  in  this  case.  In  this 
state,  land  that  may  be  acquired  by  condemnation  pro- 
ceedings by  a  railroad  company  exactly  corresponds 
with  the  broad  definition  given  to  the  term  "right  of 
+vay"  by  the  courts  of  last  resort  in  Illinois  and  Indiana. 
That  under  our  statutes  the  term  should  receive  the 
same  eonstruction  we  have  no  doubt.  The  cases  cited 
abundantly  demonstrate  the  necessity,  for  commercial 
purposes,  of  this  definition,  and  this  necessity  grows 
more  imperative  every  day.  The  services  which  the 
public  expect  and  demand  from  the  railroad  companies 
constantly  grow  more  onerous.  It  would,  indeed,  be  a 
mistaken  policy,  in  our  rapidly  developing  state,  to 
curtail  any  of  the  agencies  which  tend  to  render  this 
service  efficient.  We  hold,  then,  that  the  right  of  way 
of  a  railroad  company,  or,  using  the  constitutional 
phraseology,  the  "roadway"  of  a  railroad  company, 
includes,  not  only  the  strip  of  ground  upon  which  the 
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main  line  is  constructed,  but  all  ground  necessary  for 
the  construction  of  side-tracks,  turnouts,  connectinjif 
tracks,  station  houses,  freight  houses,  and  all  other 
accommodations  reasonably  necessary  to  accomplish  the 
objects  of  their  incorporation.  Under  our  constitution, 
this  roadway  must  be  assessed  by  the  state  board  of 
equalization,  and  is  not  assessable  by  the  local  assessor. 
The  evidence  shows  that  all  the  ground  upon  which  the 
trial  court  canceled  the  local  tax  comes  within  our  defi- 
nition of  "roadway."  Its  judgment  must  therefore  be 
affirmed. 

Another  question  was  argued  at  length,  and  with 
much  ability,  in  the  briefs  of  all  the  counsel  in  the  case 
and  that  is  whether  or  not,  under  our  con- 
stitution, the  local  assessor  can  assess  the 
j.__...  _  improvements  on  the  roadway,  other  than 
"roadbed,  rails,  and  rolling  stock,"  separate 
and  apart  from  the  roadway  itself.  This  is  a  constitu- 
tional question  of  much  importance,  and  perhaps  not 
free  from  difficulties.  It  ought  not  to  be  decided  unless 
its  decision  is  necessary  to  the  determination  of  the  case. 
Not  only  do  we  deem  its  decision  unnecessary  in  this 
case,  but  we  cannot  conceive  how  the  question  can 
arise  on  this  record.  No  such  assessment  of  improve- 
ments has  ever  been  made  or  attempted.  No  ciction  has 
been  brought  to  cancel  any  such  assessment.  The 
assessment  was  of  lots  and  parcels  of  land.  It  may  be 
that  in  fixing  the  value  thereof  the  improvements  thereon 
were  considered.  But  that  fact  cannot  affect  our  deci- 
sion. The  assessment  wasof  land.  If  that  was  asses- 
sable, the  whole  tax  must  stand.  If  it  was  not  asses- 
sable,— and  we  hold  that  it  was  not, — -the  whole  tax 
must  fall.  Should  we  hold  with  respondent  that  the 
improvements  were  not  locatly  assessable,  the  tax 
would  not  the  more  certainly  fall ;  and.  should  we  hold 
with  appellant  that  they  were  locally  assessable,  the 
tax  would  not  the  less  certainly  fall,  because  neither 
the  trial  court  nor  this  court  could  make  an  assessment 
or  determine  the  separate  value  of  the  improvements. 
And  the  tax  being  unseverable,  and  a  part  illegal,  the 
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whole  must  fall.  The  only  possible  coaditioo  under 
whicli  the  question  of  the  local  assessment  of  improve- 
ments could  be  decisive  of  this  case  would  be  this:  If 
the  lands  were  locally  assessable,  and  the  improvements 
not,  then,  if  the  improvements  were  included,  that 
fact  would  invalidate  the  entire  tax.  But  no  such 
claim  is  made,  or  could  for  a  moment  be  made, 
under  our  constitution.  The  proposition  of  the 
learned  counsel  for  appellant  is  exactly  the  reverse. 
He  contends  that,  ^rantitig  that  the  lands  are  not  lo- 
cally assessable,  yet  the  improvements  are  so  assessable. 
The  proposition  is  of  no  importance  in  this  case. 
Affirmed.     All  concur. 


Railroads — Taxation — Roadway — Right  of  Way — Railroad  Track. — 
Tbe  rifcht  of  way  of  a  railroad,  including  the  auperstruclures  of 
naia,  aide,  or  second  track,  and  turnoute,  and  the  stations  and  im- 
provements  of  the  railroad  company  on  such  right  of  way,  shall,  for 
the  parposea  of  taxation,  be  held  to  be  real  estate,  and  denominated 
"railroad  track,"  and  shall  be  assessed  by  the  state  tward  of  equal- 
isation. Peoria,  Decatur  &  Evansville  R.  Co.  v.  Goar  (111.),  29 
Am,  &  S,ng.  R.  Cas.  189, 

Under  tbe  revenue  laws  of  Indiana,  lands  occupied  by  a  railroad 
company  with  its  main  track,  side  tracks,  depot,  round-house,  coal- 
sheds,  and  water  tanks  are  to  be  valued  and  assessed  by  the  state 
board  of  equalization  as  "railroad  track."  Pfaff  v.  Terre  Haute  & 
Indianapolis  R.  Co.  [Ind.),  29  Am.  &  EnR.  R.  Cas.  181. 

The  roadway  is  the  rig'ht  of  way,  which  has  been  held  to  be  the 
property  liable  to  taxation.  Appeal  of  North  Beach,  etc..  R.  Co., 
32  Cal.  499.  The  rails  in  place  constitute  the  superstructure  resting 
upon  the  roadbed.  San  Francisco,  etc.,  R.  Co.  v.  State  Board,  M 
Cal.  34,  13  Am.  &  Bag.  R.  Cas.  248  ;  San  Francisco  v.  Central  Pac. 
R.  Co.,  63  Cal.  469,  13  Am.  &  Eng.  R.  Cas.  664  ;  Santa  Clara  Co.  ti. 
Southern  Pac.  R.  Co.,  118  U.  S.   394,  24  Am.  &  Eng.  R.  Cas.  523. 

Fences  cannot  he  regarded  as  a  part  of  the  roadway  for  purposes 
of  taxation,  but  are  "improvements"  assessable  only  by  the  local 
authorities  ia  the  mode  required  in  the  case  of  depots,  station 
grounds,  shops  and  buildings  owned  by  the  company,  and  the  part 
of  the  taxes  assessed  against  the  fences  not  t>eing  separable  from 
the  other  part,  the  whole  assessment  is  invalid.  Santa  Clara  Co. 
V.  Southern  Pac.  R.  Co.,  118  U.  S.  394,  24  Am.  A  Eng.  R.  Cas.  523. 

The  track  of  a  street  railway  consisting  of  stringers,  ties,  and 
rails  affixed  to  the  land,  is  "land"  within  the  meaning  of  a  statute 
Imposing  a  tax,  and  declaring  that  the  term  "land"  shall  be  con- 
strued to  "include  the  land  itself,  and  all  buildings,  and  all  other 
articles  erected  upon  or  afBxed  to  the  same."  People  v.  Cassity, 
46  N.  Y.  49. 
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The  fouodations,  columns,  and  superstructure  of  aa  elevated 
railway  are  included  in  the  words  "lands"  and  "real  estate,"  aa  de- 
fined in  the  statute,  and  the  company  maj  be  assessed  therefor 
although  the  fee  of  the  land  is  in  another.  People  v.  Corn'm  of 
Taxes,  82  N,  Y.  4S9,  2  Am,  &  Enp.  R.  Cas.  343,  aff'g  19  Hun  (N.  Y.| 
460.  See  also  People  v.  Tai  Com'rs.  101  N.  Y.  322,  reversing "^^axi 
(N.  Y.)  687. 

Town  lota,  over  which  a  railroad  company  has  the  right  of  way, 
may  be  taxed  as  right  of  way,  but  this  precludes  them  from  being- 
also  taxed  as  towo  or  city  lota.  Chicago,  etc.,  R.  Co.  v.  Miller,  72 
111.  144. 

In  Chicago,  etc-,  R.  Co.  v.  People  (111.  1891),  27  N.  E.  Rep.  200,  it 
was  held  that  under  Ulinoia  Rev,  Stat.,  ch.  120,  g  42,  which  defines 
the  "railroad  track,"  which  must  be  assessed  by  the  state  board  of 
equalization,  as  the  "right  of  way,  including  the  superstructure  of 
main,  aide,  and  second  track  and  turn-outs,  and  the  station  and  im- 
provements of  the  railroad  company  on  such  right  of  way,"  city 
lots  which  have  been  bought  by  a  railroad  company  with  the  inten- 
tion of  using  them  as  a  site  for  its  station,  when  it  should  acquire 
title  to  other  adjoining  lots,  but  which  it  has  held  for  four  or  five 
years  without  attempting  to  acquire  title  to  such  other  lots,  form 
no  part  of  its  "railroad  track."  The  court  said  r  "It  seems  to  us  to 
be  very  clear  that  whatever  appropriation  the  appellant  intends 
to  make,  or  may  hereafter  make,  of  said  lots,  when  it  has  succeeded 
in  acquiring  title  to  the  residue  of  its  proposed  depot  grounds,  said 
lots  canuot  now  be  said  to  be,  in  any  proper  sense,  a  part  of  its 
'railroad  track.'  They  are  not,  and  never  have  been,  actually 
appropriated  by  the  appellant  as  a  part  of  its  right  of  way,  and  bo 
do  not  come  within  its  definition  of  'railroad  track,'  as  g-iven  by 
said  section  42  of  the  revenue  law.  Even  if  the  title  to  the  residue 
of  the  site  for  the  proposed  passenger  station  had  been  acquired 
and  the  station  built,  that  alone  would  not  necessarily  constitute 
the  lots  in  question  a  part  of  appellant's  'railroad  track,'  Where 
stations  and  other  improvements  are  erected  on  the  'right  of  way' 
of  a  railroad  company,  they  may  be  regarded  as  a  part  of  the  'rail- 
road track,'  within  the  meaning  of  section  42  of  the  revenue  law  ; 
bat  section  46  clearly  contemplates  the  possibility  of  stations  and 
other  buildings  and  structures  of  railroad  companies  not  being  on 
their  right  of  way,  and  therefore  not  a  part  of  their  "railroad  track.' 
No  railroad  tracks  have  ever  been  constructed  upon  the  lota  in 
question  here,  and  there  is  no  proof  in  the  record  that  (he  appellant 
contemplates  the  coostruction  of  any  of  its  tracks  thereon.  It  i» 
not  easy  to  see,  then,  how  the  construction  by  the  appellant  of  its 
passenger  station  on  a  piece  of  land  adjoining  this  right  of  way 
■will  ipso  facto  have  the  effect  of  constituting  said  land  a  part  of  the 
right  of  way.  But  there  has  so  far  been  no  appropriation  of  said 
lots  as  a  site  for  a  passenger  station.  The  evidence  merely  shows 
an  intention  to  make  such  appropriation  whenever  the  complainant 
succeeds  in  obtaining  title  to  the  residue  of  the  property  necessary 
for  the  purpose.  That  may  or  may  not  happen,  and,  until  it  does, 
the  lots  which  the  appellant  now  holds  cannot  be  regarded  as  hav- 
ing been  definitely  appropriated  to  any  i-ailroad  purpose.  There 
is  no  view  of  the  case,  then,  in  which  said  lots  can  now  be  regarded 
as  a  part  of  the  appellant's  'railroad  track.'  " 

Under  the  terms  "roadway,"  "right  of  way,'"  etc.,   all  of  a  rail- 
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road  company's  realty,  exclusive  of  that  unneccEaary  to  the  opera- 
tion of  the  road,  is  asseaaed  for  taxation,  in  most  of  the  states,  by 
the  state  board  of  equalization. 
Orange,  etc..  R.  Co.  v.  Alexa 
Barker,  48  N.  Y.  70  r  Buffalo,  t 
New  Haven  v.  Fair  Haven,  etc.,  R.  Co.,  38  Conn.  422  ;  9  Am.  Rep. 
399;  Providence,  etc.,  R.  Co,  v.  Wright,  2  R.  I,  459;  Burlington, 
etc.,  R.  Co.  V.  Lancaster  Co.,  7  Neb.  33 ;  People  v.  Com'rs  of  Taxes, 
82  N.  Y.  459.  2  Am.  &  Eag.  R.  Caa,  343  ;  Union  Trust  Co,  r.  Weber, 
96  111,  346,  3  Am.  &  £ng.  R.  Cas.  5S3  ;  Alexandria  Canal,  etc.,  Co. 
V.  District  of  Columbia,  1  Mackey  (D.  C)  217;  7  Am.  &  Eng.  R. 
Cas.  325 ;  Burlington,  etc.,  R.  Co.  v.  Lancaster  Co.,  15  Neb.  254,  13 
Am.  &  Bag.  R.  Cas.  664. 


Chicago,  M.  &  St.  P.  Ry.  Co. 


{Supreme  Court  0/ Illinois,  Aprils,  f^97-) 

Right  of  Way — Title  by  Adverse  Possession,— A  railway  company 
having  received  a  deed  to  a  strip  of  land  for  its  right  of  way  occu- 
pied the  same  for  seven  years,  fencing  in  the  land  and  paying  all 
taxes  legally  assessed  thereon.  Held,  that  the  company  had  actual 
and  continuous  possession,  under  claim  and  color  of  title,  for  seven 
snccesaive  years  within  the  meaning  of  the  Illinois  statute  of  limi- 
tations, according  to  the  purport  of  its  paper  title. 

Same— Tax  Assessments,*— Land  held  and  used  as  right  of  way 
by  a  railway  company  is  subject  to  assessment  by  the  state  board 
of  equalization  as  such,  but  not  to  assessment  by  the  local  assessor 
as  part  of  the  section  from  which  it  was  separated  by  the  conveyance 
to  the  railway  company. 

Error  to  Cook  county  superior  court.    Reversed. 

This  is  an  action  of  ejectment,  commenced  in  the 
superior  court  of  Cook  county  on  January  15,  1889,  by 
the  defendant  in  error  agfainst  the  plaintiff  in  error. 
In  the  original  declaration,  filed  on  Feb-  ij,  »  ■,* 
ruary  19,  1889.  the  property  sought  to  be 
recovered,  which  lies  in  Cook  county,  is  described  as 
follows:  "A  strip,  belt,  or  piece  of  land  one  hundred 
(100)  feet  wide,  extending-  from  the  west  to  the  south 
•See  Chicago,  M.  &  St.  P.  Ry.  Co,  v.  Cass  County  f/ a/.  (N.Dak.), 
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side,  across  the  following  described  tract  of  land,  viz: 
the  southeast  quarter  of  the  southwest  quarter  of  the 
northwest  quarter  of  section  thirty-five  (35),  township 
forty  (40)  north,  rang-e  thirteen  (13)  east  of  the  third 
principal  meridian,  through  the  center  of  which  strip, 
belt,  or  piece  of  land  the  center  line  of  the  railroad  of 
said  Chicag-o,  Milwaukee  and  St.  Paul  Railway  Com- 
pany is  now  located,  so  as  to  leave  one-half  in  width 
on  each  side  of  said  center  line."  On  October  6.  1893, 
the  declaration  was  amended  by  inserting  the  following 
description;  "Otherwise  described  as  that  part  of  the 
southeast  quarter  ofthe  southwestquarter  of  the  north- 
west quarter  of  section  thirty-five  (35),  township  forty 
(40)  north,  range  thirteen  (13)  east  of  the  third  principal 
meridian,  in  Cook  county,  Illinois,  which  lies  west  of 
a  line  described  as  follows:  Beginning  at  a  point  on  the 
west  line  of  said  tract,  290  feet  north  of  the  southwest 
corner  thereof,  running  thence  southwesterly  to  a  point 
on  the  south  line  thereof,  110  feet  from  the  said  south- 
w^est  corner  of  said  tract."  The  defendant  filed  the  plea 
of  general  issue,  and  a  special  plea  setting  up  payment 
of  taxes  and  possession  for  seven  years,  under  claim 
and  color  of  title,  of  said  premises,  as  a  part  of  the 
right  of  way  of  said  defendant's  railroad.  The  cause 
was  tried  before  a  jury,  who  returned  a  verdict  find- 
ing the  defendant  guilty  of  unlawfully  withholding  the 
property  in  dispute  from  the  plaintiff,  upon  which  ver- 
dict, after  overruling  motion  for  a  new  trial,  judgment 
was  rendered.  At  the  close  of  the  trial,  the  defendant 
asked  the  court  to  give  the  jury  the  following  instruc- 
tion: "The  court  instructs  the  jury  that  the  evidence 
in  this  cause  is  not  sufficient  to  warrant  a  verdict  for 
the  plaintiff,  and  they  are  directed  to  find  the  defendant 
not  guilty."  This  instruction  was  refused,  and  its  re- 
fusal is  the  main  assignment  of  error  relied  upon  by 
the  plaintiff  in  error. 

E.   ffa/^er,  for  plaintiff  in  error. 
Pope  &  Small,  for  defendant  in  error. 

Magruder,   C.  J.  (after  stating  the  facts).     The 
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plaintiff  showed  a  coanected  chain  of  title  from  the 
g'overnnieiit  to  herself.  It  is  not  necessary  to  set  out  this 
title,  as  it  is  not  denied  that  plaintiff  showed  herself  to 
be  the  owner  of  the  paramount  title,  and  is  entitled  to 
recover,  unless  the  defense  set  up  by  the  plaintiff  in 
error,  as  hereinafter  set  forth,  has  been  sustained. 
As  against  the  amended  declaration,  which  was  not 
filed  until  October,  1893,  the  plaintiff  in  error  relies 
upon  20  years'  possession;  but  we  do  not  deem  it  nec- 
essary to  consider  the  statute  of  limitations  in  rejsfard  to 
possession  for  20  years.  A  consideration  of  the  other 
defense  relied  upon  will  be  sufficient  to  dispose  of  the 
case. 

The  plaintiff  in  error  claimed  that  it  had  been  in  act- 
ual possession  of  the  premises  in  question,  under  claim 
and  color  of  title,  made  in  good  faith,  and  continued  in 
such  possession  for  seven  successive  years,  and  that 
during"  said  time  it  paid  all  taxes  legally  assessed  on 
said  land,  and  was  therefore  entitled  to  be  adjudged  to 
be  the  legal  owner  thereof,  according  to  the  purport  of 
its  paper  title.  The  plaintiff  in  error  introduced  in  evi- 
dence, as  color  of  title,  a  deed  bearing  date  November 
19,  1872i  executed  by  Isaac  N.  Hardin  and  his  wife  and 
one  Betsy  N.  Holbrook,  to  the  plaintiff  in  error,  con- 
veying, in  consideration  of  $1,400.  the  following  parcel 
of  land,  in  the  town  of  Jefferson,  Cook  county.  111.,  to 
wit:  "A  strip,  belt,  or  piece  of  land  one  hundred  (100) 
feet  wide,  extending  from  the  west  to  the  south  side 
across  the  following  described  tract  of  land,  vi2.  the 
southeast  quarter  of  the  southwest  quarter  of  the  north- 
west quarter  (being  ten  acres)  of  section  thirty- five  (35) 
township  forty  (40)  north,  range  thirteen  (13)  east  of  the 
third  principal  meridian,  through  the  center  of,  which 
said  strip,  belt,  or  piece  of  land  the  center  line  of  the  rail- 
road of  said  company  is  now  located,  so  as  to  leave  one- 
balf  in  width  on  each  side  of  said  center  line."  The 
proof  is  clear  and  undisputed  that  from  the  year  1872, 
down  to  the  time  of  the  commencement  of  this  suit,  the 
plaintiff  in  error  was  in  possession  of  the  strip  of  land, 
100  feet  wide,  in  controversy.     The  strip  in  question 
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is  a  part  of  the  ripht  of  way  of  plaintifF  in  error,  and 
has  been  used  as  such  continuously  during' 
«|f"»"J»i-  the  period  aforesaid.  Soon  after  the  track 
rnuuiti. '  was  laid,  and  the  line  of  the  railroad  begun 
to  be  operated,  the  strip  100  feet  wide  was 
fenced  in.  Such  fence  has  been  maintaioed  ever  since 
its  original  construction.  It  follows  that  that  part  of 
the  statute  of  limitations  which  requires  an  actual  and 
continuous  possession,  under  claim  and  color  of  title, 
for  seven  successive  years,  is  clearly  established  by  the 
proof. 

Upon  the  question  of  payment  of  taxes,  the  proof 
shows,  and  it  is  not  denied,  that  the  plaintiff  in  error 
paid  all  the  taxes  legaWy  assessed  upon  said  strip  for 
the  sis  years  1882,  1883,  1884.  1885,  1886,  and  1887. 
The  real  question  in  dispute  between  the  parties  is  as 
to  the  paj'ment  of  the  taxes  for  the  year  1881.  Plain- 
tiff in  error  claims  that  itpaid  the  taxes  legally  assessed 
for  the  year  1881,  while  the  defendant  in  error  claims 
that  she  paid  the  only  tax  legally  assessed  for  the  year 
1881,  and  thatplaintifiF  in  error  paid  no  tax  for  that  year 
which  it  is  entitled  to  rely  upon  under  the  statute  of 
limitations.  The  E.  'A  of  the  W.  %  of  the  N.  W.  % 
of  said  section  35,  containingf  40  acres,  was  assessed  by 
the  local  assessor  for  the  year  1881,  and  the  taxes  for 
that  year,  as  so  assessed,  were  paid  nn  April  29,  1882, 
by  GeoFffe  R.  Grant,  the  son  of  the  defendant  in  error, 
for  one  Hugh  D.  Hunter.  The  40-acre  tract,  upon 
which  the  taxes  were  so  paid,  included  the  rig-htof  way 
in  controversy;  but  prior  to  this,  and  on  the  1st  day  of 
April,  1882,  the  plaintiff  in  error  paid  the  taxes  for  1881 
assessed  upon  the  strip  as  railroad  track  by  the  state 
board  pf  equalization.  The  case  therefore  properly 
turns  upon  the  question  whether  the  tax  as  assessed  by 
the  state  board  of  equalization,  and  paid  by  the  plaintiff 
in  error,  was  the  legal  tax  for  the  year  1881,  or  whether 
the  tax  assessed  by  the  local  assessor  for  that  year,  and 
paid  by  George  R.  Grant,  was  the  legal  tax  for  1881. 
This  court,  in  a  number  of  cases,  has  held  that  land  held 
and  used  as  right  of  way  by  a  railroad  company,  includ- 
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ing  the  superstructures  thereon,  is  ra.nroad  track,  and 
□ot  subject  to  assessment  by  the  local  assessor;  and  that 
land  so  held  by  a  railroad  company  as  right  of  way  is 
required  by  law  to  be  assessed  for  taxation  by  the  state 
board  of  equalization,  and  that  an  assessment  of  such 
property  by  the  local  assessor  is  void.  Railway  Co.  -u. 
Miller,  72  111.  144;  Railroad  Co.  v.  "Weber.  96  111.  448; 
Chicago  &  A.  R.  Co.  v.  People.  98  111.  354;  Railway 
Co.  V.  Goar,  118  III.  136.  8  N.  E.  682;  Chicago  &  A.  R'. 
Co.  V.  People.  129  111.  571.  22  N.  E.  864,  and  25  N.  E.  5. 
The  evidence  in  the  case  at  bar  shows  that  the  plain- 
tiff in  error  made  return  of  its  schedules  for  the  year 
1881  to  the  county  clerk  of  Cook  county,  and  also  fur- 
nished such  schedules  to  the  state  auditor,  in  such 
manner  and  form  as  is  required  by  the  statute.  The 
proof  also  shows  that  the  assessment  upon  the  com- 
pany's railroad  track  for  the  year  1881  was  made  by 
the  state  board  of  equalization,  and  distributed  to  the 
several  counties,  and  by  the  proper  officers  of  the 
counties  distributed  to  the  several  towns.  The  sche- 
dules and  the  collector's  warrant  and  the  tax  receipt 
for  the  taxes  of  the  year  1881  are  all  in  evidence. 
From  these  it  appears  that  the  plaintiff  in  error  paid 
the  taxes  for  the  year  1381  assessed  by  the  state  board 
upon  its  right  of  way  running  through  the  N.  W.  % 
of  said  section  35.  As  the  strip  in  controversy  In  this 
suit  is  undoubtedly  a  part  of  this  right  of  way.  and  as- 
sessable by  the  state  board  as  railroad  track,  and  as  it 
was  so  assessed,  and  the  tax  so  assessed  for  1881  was 
paid  by  plaintiff  in  error  on  April  I,  1882.  we  see  no 
reason  why  plaintiff  in  error  has  not  brought  itself 
within  the  terms  of  the  seven-years  limitation  act.  It 
has  paid  all  taxes  legally  assessed  for  the  seven  years 
from  1881  to  1888,  inclusive.  Under  the  authorities 
referred  to,  the  assessment  of  the  40  acres  through 
which  this  strip  runs  by  the  local  assessor  for  the 
taxes  of  1881  was  illegal  and  void;  and  therefore  the 
payment  of  the  tax  so  assessed  on  the  29th  of  April, 
1882,  cannot  have  the  effect  of  breaking  the  continuity 
of  the  payments  by  plaintiff  in  error  for  seven  years. 
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The  conclusion  here  reached  is  sustained  bj  the  re- 
cent decision  of  this  court  in  Railroad  Co.  v.  Warfel, 
163  111.  641,  45  N.  E.  169.  In  the  latter  case,  where 
it  appeared  that  a  strip  occupied  by  a  railroad  company 
was  assessed  as  railroad  track,  and  the  taxes  growing 
out  of  the  assessment  thus  made  were  paid  each  year 
by  the  railroad  company,  it  was  said:  "The  strip  of 
land,  as  to  its  assessment  and  taxation,  and  payment 
of  taxes,  was  separated  and  removed  fi^om  the  quarter 
section  of  land  of  which  it  wasapart;  and  althoug-h 
the  owner  of  the  whole  title,  in  the  payment  of  taxes, 
obtains  a  receipt  for  the  whole  quarter,  he  in  fact  pays' 
no  taxes  on  that  part  of  the  quarter  occupied  by  the 
railroad  company  as  ripht  of  way."  In  view  of  the 
decision  made  in  the  Warfel  Case,  it  cannot  be  said 
that  the  description  of  the  premises  in  the  deed  intro- 
duced by  the  plaintiff  in  error  as  color  of  title,  nor  the 
description  in  the  schedules,  warrants,  and  tax  receipts 
introduced  in  evidence  by  plaintiff  in  error  are  justly 
subject  to  the  charg^e  of  indefiniteness  made  against 
them  by  counsel  for  defendant  in  error.  Such  sched- 
ules, warrants,  and  receipts,  in  their  terms  and  state- 
ments, seem  to  conform  to  the  requirements  laid  dow^n 
in  sections  40  to  50,  inclusive,  of  the  revenue  act. 

It  is  claimed  by  counsel  for  defendant  in  error  that 
at  the  time  when  plaintiff  in  error  paid  the  taxes  for 
the  year  1881,  as  assessed  by  the  state  board  of  equali- 
zation, it  was  not  the  owner  of  the  premises,  inasmuch 
as  its  color  of  title  under  the  seven-years  limitation 
law  had  not  then  ripened  into  a  title.  The  case  of 
Chicago  &  A.  R,  Co.  v.  People,  153  111,  409,  38  N.  E. 
1075,  is  relied  upon  in  support  of  the  contention  that 
the  right  of  way  could  only  be  assessed  by  the  state 
board  of  equalization  as  railroad  track  while  the  rail- 
road company  was  the  owner  of  it,  and  that  it  could 
not  be  so  assessed  while  its  ownership  was  inchoate  by 
reason  of  the  nonrunoing  of  the  statute  of  limitations 
for  the  full  period  of  seven  years.  The  statute  requires 
sworn  lists  or  schedules  to  be  made  out,  not  exclusive- 
ly by  a  railroad  company  owning  the  railroad,  but  also 
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by  any  railroad  company  operating-  a  railroEid.  More- 
over, we  do  not  regard  the  case  referred  to  as  sustain- 
ing the  contention  of  counsel.  In  that  case  the  local 
authorities  assessed  a  bridg-e,  used  by  a  railroad  com- 
pany under  a  lease  from  a  bridge  company,  for  taxa- 
tion under  a  special  act  passed  in  1873,  entitled  "An 
act  to  provide  for  the  assessment  and  taxation  of 
bridg-es  across  navigable  streams  on  the  borders  of 
this  state."  The  railroad  company  contended  that  the 
bridg^e  was  a  part  of  its  railroad  track,  and  should  be 
assessed  as  such,  while  the  people  claimed  that  the 
bridg-e  was  no  part  of  the  railroad's  track  or  rig-ht  ot 
way,  but  that  it  belong-ed  to  the  bridg-e  company,  and 
was  assessed  under  said  act  of  1873,  which  provided 
that  such  bridg-es  should  be  assessed  by  the  township 
assessor  in  the  town  where  they  were  located  as  real 
estate.  It  was  merely  held  that,  ander  the  circum- 
stances of  that  case,  the  assessment  was  properly  made 
by  the  township  assessor. 

For  the  reasons  herein  stated,  we  are  of  the  opinion 
that  the  trial  court  erred  in  not  instructing  the  jury, 
as  requested  by  the  plaintiff  in  error,  to  find  the  de- 
fendant not  guilty.  Accordingly,  the  judgment  of  the 
superior  court  oi  Cook  county  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings 
in  accordance  with  the  views  herein  expressed.  Re- 
versed and  remanded. 


Washington 

V. 

Missouri,  K.  &  T.  Ry.  Co.  op  Texas. 

{Supreme  Court  of  Texai.Jan.  25,  1897.) 
Derailment  —  Death  of  Pedestrian  —  Company  Chargeable  with 
Notlce^^uestion  for  Jury*.^The  body  of  deceased  was  found  in  a 
cut  under  a  derailed  car.  There  was  a  foot-path  running-  throug-h 
the  cot  by  the  side  of  the  tracks,  and  upoa  defendant's  rig-ht  of  way, 
to  a  railroad  bridge,  so  constructed  bj  defendant  as  to  admit  of  the 

*See  notes  at  end  of  case. 
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safe  passage  of  pedestriauB.  On  the  night  before  the  body  was 
found,  two  sections  of  defendant's  traia  collided  in  the  cut.  Wit- 
nesses testified  that  they  saw  no  inen.  Dor  lights  displayed,  upon 
either  section  of  the  train.  Held,  that,  defendant  having  t>een 
cbargeable  with  notice  that  sucfa  foot-path  was  habitually  used  by 
the  public,  the  question  of  negligeoce  and  contributory  negli- 
gence should  have  been  submitted  to  the  jury. 

Error  by  plaintiff  to  court  of   civil  appeals  First 
supreme  judicial  district.     Reversed. 
/.  D.   Wolvertonz.nA.  O.  T.  Noli,  for  plaintiff  in  error. 
Baker,  Bolts,  Baker  &  Lovett,  for  defendant  in  error. 

NOTES, 

Injuries  to  Licensees  on  Right  of  Way — Duty  of  Company. — If  a 
person  is  upon  a  railroad  track  by  the  acquiescence  of  the  company, 
evidenced  by  a  general  use  on  the  part  of  the  public,  or  even  of  cer- 
tain individnals,  the  company  owes  a  duty  of  care  towards  such 
persons  which  it  does  not  owe  to  mere  trespassers.  Isabel  v.  Han- 
nibal &  St.  J.  R.  Co.,  60  Mo.  475 ;  Byrne  v.  New  York  C.  &  H.  R,  B. 
Co.,  104  N.  y,  362,  S8  Am.  Rep.  512;  Barry  v.  New  York  C,  A 
H.  R.  R.  Co.,  92  N.  Y.  289,  13  Am.  &  Eng.  R.  Cas.  6IS,  44 
Am.  Rep.  377  ;  Sutton  v.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  244 ; 
Bellefontaine  4  I.  R.  Co.  v.  Snyder,  18  Ohio  St.  399;  Davis  v.  Chi- 
cago &  N.  W.  R.  Co.,  58  Wis.  646,  15  Am.  &  Eng.  R.  Cas. 
424;  Townley  v.  Chicago,  M,  A  St.  P.  R.  Co.,  S3  Wis.  626,  4 
Am.  &  Eng.  R.  Cas.  562;  Delaney  v.  Milwaukee  &  St.  P.  R,  Co., 
33  Wis.  67;  Griffiths  v.  Loudon  &  N.  W.  R.  Co.,  14  L,  T.  797. 

Acquiescence  in  Crossing. — If  the  public  have  been  permitted 
constantly  and  notoriously,  and  for  a  long  period,  to  cross  a  railway 
at  a  place  not  a  highway  crossing,  persons  so  crossing  are  not  to  be 
deemed  trespassers.  Kansas  Pac.  R.  Co.  v.  Pointer,  9  Kan.  620, 
14  Kan.  38;  Kelly  v.  Southern  Minnesota  R.  Co.,  88  Minn,  98, 
6  Am.  Sl  Eng.  R.  Cas.  264;  Donaldson  v.  Milwaukee  &  St.  P. 
K.  Co.,  21  Minn.  293 ;  Brown  v.  Hannibal  &  St.  J.  R.  Co..  SO  Mo.  461; 
Huelsenkanip  !■.  Citizens' R.  Co.,  37  Mo.  537;  Byrne  v.  New  York 
C.  4  H.  R.  R.  Co.,  104  N.  Y.  362,  S8  Am.  Rep.  512;  Barry  v. 
New  York  C.  &  H.  R.  R.  Co.,  92  N.  Y.  289,  13  Am.  &.  Eng.  R. 
Cas.  615,  44  Am.  Rep.  377;  Bellefontaine  &  t.  R.  Co.  v.  Snyder, 
18  Ohio  St.  399;  Philadelphia  &  R.  R.  Co.  v.  Troutman,  6  Am,  A 
Eng.  R,  Cas.  117;  Taylor  v.  Delaware  &  H.  Canal  Co.,  113  Pa, 
St.  162,  28  Am,  &  Eng.  R.  Cas.  656,  57  Am.  Rep.  446:  Penn- 
sylvania R.  Co.  V.  Lewis,  79  Pa.  St.  33 ;  Detaney  v.  Milwaukee  &  St. 
P.  R.  Co.,  33  Wis.  67. 

Use  of  Road-bed  as  Foot-Path. — Nor  are  persons  using  the  right 
of  way  in  pursuance  of  a  use  by  foot  travelers  which  has  been  per- 
mitted without  objection  for  a  great  number  of  years.  Illinois  C. 
R.  Co.  V.  Hammer,  72  III.  347;  Kay  v.  Pennsylvania  R.  Co.,  65  Pa. 
St.  219;  Davis  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis.  646,  15  Am. 
St  Eng.  R.  Cas.  424;  Townley  v.  Chicago,  M.  &  St.  P.  R.  Co.,  53 
Wis.  626,  13  Am.  &.  Eog,  R.  Cas.  615.  See  also  Murphy  v.  Chicago, 
R.  I.  St  P.  R.  Co.,  45  Iowa,  661. 

Active  and  Passive  Negligence, — The  distinction  between  active 
negligence  causing  an  injury  and  mere  passive  negligence  must  be 
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clearly  kept  in  view.  Byrne  v.  New  York  C.  &  H.  K,  R.  Co.,  104  N. 
Y.  363.  Thus,  if  the  company  carelessly  back  its  cars  against  a 
person  using'  the  track  by  acquiescence,  it  will  be  responsible. 
Barry  v.  New  York  C.  &  H.  K.  R.  Co.,  92  N.  Y.  289,  13  Am.  & 
Sag.  R.  Cas.,  615.  But  if  the  casualty  is  caused  by  an  omission 
merely,  and  without  human  agency,  as  by  the  neglect  to  properly 
fasten  cars,  which  moved  and  ran  against  the  party  injured,  there 
is  no  liability.  Sutton  v.  New  York  C.  &  H.  R.  R.  Co.,  66  N.  Y.  244  ; 
Nicholson  V.  Erie  R.  Co.,  41  N.  Y.  525. 

In  some  States  the  courts  adopt  a  different  view,  and  hold  that 
passive  neglig'ence,  or  negligence  by  omission,  will  render  the  com- 
pany liable,  provided  the  omission  be  the  proximate  cause  of  the 
injury.  In  Davis  v.  Chicago  &  N.  W.  R.  Co.,  58  Wis.  646,  IS 
Am.  &  Eng.  R.  Cas.  424,  the  negligence  consisted  in  leaving  on 
the  defendant's  track,  unattended,  an  engine  fired  up,  with  water 
in  the  boiler,  which  esploded  and  injured  plaintiS,  who  was  walking 
on  defendant's  track  at  a  place  where  the  public  had  for  many  years 
been  accustomed  to  pass.  It  was  held  that  plaintiff  could  recover 
for  the  negligent  omission  of  defendant's  servants.  So,  too,  the 
negligent  omission  of  the  company  to  remove  a  signal  torpedo  which 
had  been  deposited  at  a  place  where  the  public  had  long  been  accus- 
tomed to  cross  the  track,  although  there  was  no  public  highway  a^ 
the  place,  was  sufficient  to  give  a  cause  of  action  to  a  person  who 
was  injured  by  its  explosion.  Harriman  :;.  Pittsburgh,  C.  &  St.  L. 
R.  Co,  (Ohio),  32  Am.  &  Eng.  R.  Cas.  37. 

Mere  acquiescence  in  use  of  track,  however,  is  held  by  some  cases 
not  to  tie  sufficient  to  K'lve  the  persons  going  upon  the  track  the 
Character  of  licensees,  and  that  there  must  be  in  addition  some  in- 
ducement or  invitation  to  the  public,  before  the  company  will  owe 
them  any  duty.  Illinois  Cent.  K.  Co.  v.  Hetherington,  83  111.  513; 
Illinois  Cent.  R.  Co.  v.  Godfrey,  71  111.  500  ;  Murray  v.  McLean.  57 
111.  378;  Stewart  v.  Pennsylvania  R.  Co.  (Ind.),  14  Am.  A  Eng. 
R.  Cas.  679;  Wright  v.  Boston  &  A.  R.  Co.,  142  Mass.  2%,  23 
Am.  &  Eng.  R.  Cas.  652;  Johnson  v.  Boston  &  M.  R.  Co.,  125 
Mass.  75:  Gaynor  v.  Old  Colony  &  N.  R.  Co.,  100  Mass.  208;  Carle- 
ton  V.  Fraconia,  I.  4  S.  Co.,  99  Mass.  216 ;  Sweeny  z>.  Old  Colony  & 
N.  R.  Co.,  92  Mass.  (10  Allen)  368. 

Mere  Use  without  Objection  on  Part  of  Company.— The  mere  fact 
that  persons  living  in  the  neighborhood  of  a  railroad  track  have 
become  accustomed  to  use  it  to  walk  upon  without  any  objection  on 
the  part  of  the  railroad  company  does  not  in  any  manner  alter  or 
change  the  duty  of  the  railroad  company  to  such  persons.  They 
are  simply  trespassers.  Finlayson  v.  Chicago,  etc.,  R.  Co.,  1  Dill. 
579 ;  Bancroft  v.  Boston,  etc.,  R.  Co.,  97  Mass.  276 ;  Indiana,  etc.,  R. 
Co.  V.  Hndelson,  13  Ind.  325;  JefFersonville,  etc.,  R.  Co.  v.  Gold- 
smith, 47  Ind.  43 ;  Galena, etc., R.  Co.  t>.Jacobs,20Ilt.  478;  lUinoia, 
etc.,  R.  Co,  V.  Godfrey,  71  111.  500;  Illinois,  etc.,  R.  Co.  v.  Hether- 
tngton,  83  III.  510;  Pennsylvania  R.  Co.  v.  Lewis,  79  Pa.  St.  33; 
Gaynor  v.  Old  Colony  R.  Co.,  100  Mass.  508  ;  McLaren  v.  Indianap- 
olis,etc.,  R.  Co., 8  Am.  &  Enjf.  R.  Cas.  217;  Yarnall ii. St.  E^onis,  K. 
C.  &  N.  R.  Co.,  10  Am.  &  Eng.  R.  Cas.  726;  Hogan  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  15  Am.  &  Eng.  R.  Cas.  439. 

Duty  of  Person  on  Track.— A  person  upon  the  track  of  a  railroad 
whether  by  license  and  permission  of  the  company  or  not  is  bound 
to  keep  his  eyes  and  ears  on  the  alert  for  approaching  trains.    If 
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he  neg-lectB  this  duty  he  is  guilty  of  contribntorj  negligence.  Wil- 
cox V.  Rome,  etc.,  H.  Co.,  39. N.  Y.  358;  Sutton  v.  New  York,  etc., 
H.  Co.,  66  N.  Y.  243  i  Bancroft  v.  Boston,  etc.,  R.  Co.,  97  Mass.  275  ; 
Illinois,  etc.,  R.  Co.  v.  Hetherington.  S3  111.  510  ;  Railroad  Co.  v. 
Houston,  95  U.  S.  697  ;  Mulherrin  v.  Delaware,  etc.,  R.  Co.,  81  Pa. 
St.  366;  Carroll  v.  Minn.,  etc.,  R.  Co.,  13  Minn.  30;  Carlin  v.  Chi- 
cago, etc.,  K.  Co.,  37  Iowa,  316  ;  Chicago,  etc.,  R.  Co.  v.  Sweeney. 
52  111.  325  ;  Illinois,  etc.,  R.  Co.  v.  Modglin,  8S  111.  481. 

But  a  person  walking  at  night  on  a  railway  track  at  a  place  cus- 
tomarily used  by  the  pablic  as  a  walking'  way  is  not  required  to  be 
on  the  lookout  for  traiait  having  no  lights  and  giving  no  other 
warnings  of  their  approach.  Stanley  v.  Durham  &  N.  R.  Co.  (N, 
Car.),  9  Am.  &  Gng.  R.  Cas.,  N.  S.,  20S,  and  n0^,  210. 


Merchants'  Dispatch  Trans.  Co. 

V, 

HOSKINS. 

{Court  of  Appeals  of  Kentucky,  May  25,  iSgj.\ 
Carriers  of  Freight— Limiting  Liability— Burden  of  Proof."— A 
Btiputation  in  a  contract  of  carriage  which  exempts  a  carrier  from 
liability  for  loss  of  goods  by  fire  does  not  apply  where  the  jury  can 
reasonably  infer  that  the  goods  were  stolen  from  a  car  and  the 
latter  set  on  fire  to  conceal  the  robbery. 

Former  Appeal— Res  Judicata. — Questions  settled  on  a  former  ap- 
peal will  not  be  reviewed. 

Appeal  by  defendant  from  Jefferson  county  circuit 
court.      Afflmied. 

Isaac  jT.  Woodson,  Wm.  Lindsay  and  Lyttleton 
Cooke,  for  appellant, 

Randolph  H.  Blatn,  for  appellee. 


BiDSON 

V. 

SOUTlHERN  Ry.  Co. 
[Supreme  Court  of  Slississippi,  April  4,  1S9S.) 
Ejection  of  Passenger— I ntoxicationf — Negligence — Question  for 
Jury. — .In  an  action  for  the  wrongful  killing  of  plaintiff's  decedent,  it 
appeared  from  the  evidence  that  decedent  purchased  a  ticket  to  his 
destination,  and,  being  very  sick  and  weak,  was  assisted  on  the 
train  by  defendant's  porter  at  about  10'.30  at  night ;  that  the  train 
was  stopped  at  a  flag  station  at  about  two  miles  from  his  destina- 

•See  Newberger  Cotton  Co.  v.  Illinois  Cent.  R.  Co.    (Miss.  1898)^ 
10  Am.  ft  Eng.  R.  Cas.,  N.  S.,  334,  and  cxtensiTC  itole  335,  el  seq. 
f  See  notes  at  end  of  case. 
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tion.and  he,  apparcntlj  objecting;,  was  put  off  the  train  bpr  snch 
porter  and  the  conductor ;  that  he  had,  shortly  before  boarding:  the 
train  parcliased  two  small  bottles  of  whiskej,  but  was  a  temperate 
maa  ;  that  the  nig-ht  was  dark  and  cold,  and  there  was  no  light  at 
such  flag'  station  ;  and  that  he  was  found  next  mornings  lying- across 
the  track,  where  be  was  left  bj  the  conductor,  dead,  and  very  thin 
and  emaciated.  Held,  that  it  was  error  to  give  a  peremptory 
charge  for  defendant. 

Appeal  by  plaintiff  from  Clay  county  circuit  court. 
Reversed. 

Crilz,  Beckett  &  Jones,  for  appellant. 

S.  M.  Roane,  for  appellee. 

NOTES. 

Carriisrs  of  Passengers— Sick  and  Intoxicated  Persons— Right  to 
Refuse  Transportatlon.^-A  carrier  of  passengers  is  not  bound  to 
afford  accommodations  to  intoxicated  persons.  Lemont  v.  Wash- 
ington, etc.,  R.  Co.,  1  Mackey  [D.  C.)  180,  47  Am.  Rep.  238,  1  Am.  A 
Eng.  R.  Cas.  263 ;  Murphy  v.  Union  R.  Co.,  118  Mass.  228  ;  Putnam 
V.  Broadway,  etc.,  R,  Co.,  SS  ».  Y,  108,  14  Am.  Rep.  190.  Drunken 
men  should  not  be  permitted  on  the  cars,  or,  if  permitted,  should  be 
so  guarded  or  separated  from  the  orderly  part  of  the  passengers  as 
to  prevent  injury  from  them.  Pittsburg,  etc  ,  R.  Co.,  v.  Pillow,  76 
Pa.  St.  510. 

"A  railroad  company  is  not  bound  to  receive  any  person  as  a  pas- 
senger who  is  drunk  to  such  a  degree  as  to  be  disgusting,  offensive, 
disagreeable,  or  annoying,  and  a  person  so  drunk  as  to  be  likely  to 
violate  the  common  proprieties,  civilities,  and  decencies  of  life  has 
no  right  to  a  passage  while  in  that  condition.  The  comfort  and 
convenience  of  passengers  generally  must  be  protected,  their  opin- 
ions and  feelings  regarded,  and  proper  decorum  observed;  and 
although  in  a  railroad  passenger  car  neither  the  highest  breeding  of 
the  drawing-room  nor  the  fastidious  delicacy  of  the  parlor  is  re- 
quired, yet  the  behavior  of  all  persons  therein  should  be  becoming 
to  the  place  and  the  general  character  of  the  passengers."  Pitts- 
burgh, etc.,  R.  Co.  V.  Vandyne,  57  Ind.  576,  26  Am.  Rep.  68,  IS  Am. 
Ry.  Rep.  454. 

The  conductor  of  a  street-railway  car  may  exclude  or  expel  there- 
from a  person  whose  condition,  by  reason  of  intoxication  or  other- 
wise, is  such  that  it  is  reasonably  certain  that  by  act  or  speech  he 
will  become  offensive  or  annoying  to  other  passengers  therein, 
although  he  has  not  committed  any  act  of  offense  or  annoyance. 
Vinton  v.  Middlesex  R.  Co.  II  Allen  (Mass.)  304,  87  Am.  Dec.  714. 

Slight  Intoxication. — But  where  a  person  applying  for  passage 
upon  a  railroad  train  is  only  slightly  intoxicated,  and  shows  no 
sign  that  he  will  not  conduct  himself  properly,  he  cannot  be  refused 
carriage.  In  Pittsburgh,  etc.,  R.  Co.  v.  Vandyne,  57  Ind.  576,  26 
Am.  Rep.  68,18  Am.  Ry.  Rep.  454,  it  is  said  that  "slight  intoxication, 
such  as  would  not  be  likely  to  seriously  affect  the  conduct  of  the 
person  intoxicated,  would  nut  be  sufficient  ground  to  refuse  him 
passage  in  a  public  car,  although  his  behavior  might  not  be  in  all 
respects  becoming." 

Intoxicated  Passenger  Entitled  to  Due  Care.— The  mere  fact 
that  a  man  is  intoxicated  does  not  of  itself  deprive  him  of  the 
11  (N8)  A  AERCas— 53 
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right  to  ride  upon  a  railroad  car,  tior  does  it  free  the  com- 
pany from  its  duty  to  render  to  him  as  a  paaaeoger  doe  care. 
Milliman  v.  New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  642.  affit-ming  4 
Hnn  (N.  Y.)  409,  6  Thomp.  &  C.  (N.  Y.)  5S6,  explaining  Putnam  v. 
Broadway,  etc.,  R.  Co.,  55  N.  Y.  108,  14  Am.  Rep.  190. 

In'Robinsou  v.  Pioche,  5  Cal.  460,  Hbydenfeldt,  J.,  observes: 
"A  drunken  man  is  as  much  entitled  to  a  safe  seat  as  a  sober 
one,  and  much  more  in  need  of  it."  And  in  Giles  v.  Great 
Western  R.  Co.,  36  Upper  Canada  369,  Wiusos,  J.,  diacuHsing  the 
liability  of  the  company  for  the  injury  of  a  passenger  who  was,  as 
the  conductor  said,  "  pretty  drunk  "  when  he  got  on  the  train,  ol>- 
served  that  the  defendants  would  not  be  liable  for  hia  injury  "  un- 
less the  conductor  knew  the  deceased  was  intoxicated  and  unable  to 
take  care  of  himself,  in  which  caae  the  conductor  would  certainly, 
having  taken  him  as  a  passenger,  be  bound  to  give  him  that  degree 
of  attention  as  to  his  safety  while  under  his  care  which  a  man  in 
the  state  of  the  deceased  is  fairly  entitled  to  beyond  that  of  an 
ordinary  passenger." 

Intoxication  as  Contributory  Negligence. — If  the  intoxication  of 
the  parly  injured  has  contributed  to  the  injury,  he  cannot  recover. 
Kean  v.  B.  A  O.  B.,  61  Md.  154,  19  Am.  &  Eng.  R.  Cas,  321  ; 
Milliman  v.  N.  Y.  C.  &  H.  R.  R,  66  N.  Y.  642;  C.  R.  I.  &  P.  R.  v. 
Bell,  70  III.  102  ;  I.  C.  R.  v.  Hutchinson,  47  III.  408 ;  Maguire  v.  Mid- 
dlesex R.  Co.,  lis  Mass.  239. 

When  Evidence  of  rntoxication  Admissible.— The  intoxication  of 
the  party  injured  is  admissible  in  evidence  to  prove  contributory 
negligence.  H.  &  T.  C.  R.  v.  Waller,  56  Tex.  331,  8  Am.  &. 
Eng.  R,  Cas,  431 ;  S.  W.  R.  v.  Haukerson,  61  Ga.  114  ;  Herring  v. 
W.  &  R.  R.,  10  Ired.  (N.  C.)  402  ;  Cleveland,  etc.,  R.  Co.  v.  Suther- 
land, 19  0hioSt.  151;  Alger  V.Lowell,  3  Allen  (Mass.)  402;  Cramer 
V.  Burlington,  42  Iowa,  315;  Thorp  v.  Brooktield,  36  Conn.  321; 
Detchett  v.  Spuyten  Duyvil,  etc.,  R.  Co.,  5  Hun  (N.  Y.)  165, 

In  Wynn  v.  Allard,  5  W.  &  S.  (Pa.)  S24,  the  court  said  :  "The  evi- 
dence of  intosication  ought  to  have  been  received ;  not  because  the 
legal  consequences  of  a  drunken  man's  acts  are  different  from  those 
of  a  sober  man's  acts,  but  because  where  the  evidence  of  negligence 
is  nearly  balanced,  the  fact  of  drunkenness  might  turn  the  scale, 
inasmuch  as  a  man  partially  bereft  of  his  faculties  would  be  less 
observant  than  if  he  were  sober,  and  less  regardful  of  the  safety  of 

Hearsay  Evidence  of  Drunkenness  not  Admissible. — In  Lake  Erie 
&  Western  R.  Co.  v.  Zoffiager,  15  Am.  &  Eng.  R.  Cas.  371,  the  plain- 
tiff had  been  struck  by  a  moving  train  at  a  street  crossing,  the  de- 
fence was  that  plaintiff  was  intoxicated,  and  the  railroad  company 
offered  to  prove  that  just  before  the  accident,  the  plaintiff,  in  a 
saloon,  called  for  a  drink  of  liquor,  and  the  barkeeper  told  him  be 
had  enough  ;  the  court  rejected  the  offer.  Held,  that  the  evidence 
was  properly  refused,  as  the  fact  of  plaintiff's  intoxication  conld 
not  be  proved  by  the  declaration  of  a  third  person. 

Railroad  Company  not  Bound  to  Carr-y  Intoxicated  Passengers. — 
Common  carriers  of  passengers  are  not  t>ound  to  carry  drunken 
persona;  they  have  the  right  to  repress  and  prohibit  all  disorderly 
conduct  in  their  vehicles,  and  to  expel  or  exclude  therefrom  any 
person  whose  conduct  or  condition  is  such  as  to  render  acta  of  im- 
propriety, rudeness,  indecency  or  disturbance  either  inevitable  or 
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probable.  Viatoo  v.  Middlesex  R.  Co.,  11  Allen  (Ma.aa.)  304  ;  Atchi- 
son, etc.,  R.  Co.  v.  Weber,  21  Am.  &  Eng.  R.  Cas.  418. 

Insane  Persons.— A  carrier  is  not  obliged,  as  a  matter  of  law,  ty 
receJTe  as  a  passenger  an  insane  person  or  one  whose  physical  or 
mental  condition  is  such  that  his  presence  upon  the  vehicle  may 
cause  injury  or  substantial  discomfort  to  the  other  passengers,  and 
snch  insane  person  may  be  refused  where  he  is  known  to  be  insaue, 
though  at  the  time  of  ofEering  to  become  a  passenger  he  is  appar- 
ently harmless,  and  conducts  himself  in  no  way  differently  from 
other  persons.     Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  Rep.  116, 

Expulsion  of  Intoxicated  Passengers.— A  conductor  upon  the 
defendant's  train  removed  therefrom  the  plaintiff's  intestate, 
who  had  failed  to  produce  a  ticket  when  required,  and  who 
had  no  money  wherewith  to  pay  his  fare.  There  was  evi- 
dence tending  to  show  that  the  intestate  had  bought  and  lost  his 
ticket,  and  before  he  was  expelled  one  of  bis  companions  tendered 
the  fare  to  the  conductor,  who  refused  to  receive  it,  demanding  a 
ticket.  The  intestate,  who  was  very  much  intoxicated,  was  put  off 
the  train  in  a  cut  twenty  feet  deep.  He  proceeded  in  the  direction 
of  hia  home  some  one  thousand  seven  hundred  feet,  where  he  laid  or 
fell  down,  and  was  run  over  and  killed  about  fifteen  minute.'*  later, 
by  the  train  of  another  company  which  had  the  right  to  run  its  cars 
over  the  defendant's  road.  Held,  that,  as  the  intestate  was  wrong- 
fully removed  from  the  train,  the  question  as  to  whether  his  death 
was  or  was  not  directly  traceable  to  such  removal  should  have  been 
left  to  the  jury,  and  that  the  court  erred  in  nonsuiting  the  plaintiff. 
Guy  V.  New  York,  etc.,  R,  R.  Co.,  30  Hun  (N.  Y.),  399. 

If  having  exercised  reasonable  prudence,  considering  the  time, 
place,  and  circumstances,  as  also  the  condition  of  the  drunken  man 
himself,  the  conductor  expels  an  intoxicated  passenger,  who  is  after- 
wards run  over  and  killed  by  another  train  not  in  fault,  the  expulsion 
itself  is  not  such  a  proximate  cause  of  the  death  as  will  make  the 
company  liable.     R.  R.  Co.  v.  Valleley,  32  Ohio  St.  345. 

If  train  ofhcials  who  are  aware  that  a  passenger  is  so  intoxicated 
as  to  be  unable  to  care  for  himself,  eject  him  from  a  train  at  a  place 
and  under  snch  circumstances  as  to  expose  him  to  danger  from 
passing  trains,  the  company  will  be  liable,  if  while  in  such  helpless 
condition  and  shortly  after  his  expulsion,  he  is  killed  by  another 
train  on  the  same  road,  LonisviUe  A  Nashville  R.  Co.  v.  Ellis, 
Administratrix  (Ky.  1895),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  132. 

Mere  drunkenness  which  does  not  take  away  consciousneBs  or 
deprive  one  of  the  power  to  take  care  of  himself  will  not  relieve 
him  of  the  responsibility  of  avoiding  danger,  and  if  after  the  expul- 
sion he  is  run  over  and  killed  by  another  train,  the  expnlsion  is 
not  such  proximate  cause  of  the  death  as  to  make  the  company  lia- 
ble. Louisville,  etc.,  R.  Co.  v.  Johnson,  108  Ala.  62;  Railway  Co. 
V.  Valleley,  32  Ohio  St.  345,  30  Am.  Hep.  601. 

In  an  action  against  a  railway  company  for  the  death  of  a 
drunken  man  run  over  aft^r  being  ejected  from  a  train,  a  charge  to 
fiud  for  the  plaintiff  if  the  death  "was  caused  by  or  was  the  natural 
and  probable  consequence  of  his  being  ejected  by  the  conductor  in 
such  a  condition,  ''  was  held  to  be  erroneous  in  not  limiting  the 
liability  to  the  "natural  and  probable  consequences"  of  the  ejection. 
St.  Louis,  etc.,  R.  Co.  v.  Williams,  (Tex.  Civ.  App.  18%)  37  S.  W. 
Rep.  992. 
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.  If  a  passenger  is  unable  to  take  in  his  position,  sarronnding' 
perils,  and  hU  duty  to  avoid  tbem,  or  if  be  does  not  possess  the 
power  of  locomotion,  and  he  is  put  off  the  train  by  the  conductor 
because  of  his  misconduct,  and  in  a  place  known  bj  the  conductor 
to  be  dangerous  to  one  in  his  condition,  the  company  is  liable  for 
damages  resaltini;  from  such  action.  Johnsoa  v,  Louieville,  etc., 
R,  Co.,  104  Ala.  241 ;  Louisville,  etc.,  R.  Co.  v.  Johnson,  103  Ala.  62; 
Johnson  V.  Chicago,  etc.,  R.  Co..  58  Iowa  348  ;  Louisrille,  etc.,  R. 
Co.  V.  Sullivan,  81  Ky.  629.  50  Am,  Rep.  186. 

Apoplexy  Mistaken  for  Drunkenness. — A  paaaenfrer  stricken  with 
apoplexy  while  riding  on  a  street  car,  although  attended  with  severe 
vomiting,  to  the  inconvenience  and  great  discomfort  of  other  pas- 
sengers, cannot  be  removed  while  in  a  speechless  and  helples* 
condition,  and  laid  in  the  open  street,  on  a  black,  drizzling  Decem- 
ber day,  and  there  abandoned, with  no  effort  to  procure  him  attention. 
Without  a  gross  violation  by  the  carrier  of  its  duty  as  such,  and 
liability  for  resulting  damage.  The  mistake  of  the  driver  in  sup- 
posing that  the  passenger  was  drunk,  when  the  latter  had  ridden 
a  considerable  distance  without  misbehavior,  and  had  been  gnilty 
of  none  except  the  vomiting  occasioned  by  his  illness,  cannot  excnte 
the  company.  Conolly  v.  Crescent  City  R.  Co.  37  Am.  &  Eof;. 
R.  Gas.,  117. 

Sick  and  Infirm  Persons.'—'While  persons  who  are  ill  have 
a  right  to  enter  and  travel  upon  the  conveyances  of  a  common 
carrier  of  passengers,  nevertheless  the  carrier  is  not  bound  to 
accept  as  a  passenger,  without  an  attendant,  one  who,  because  of 
phyMcal  or  mental  disability,  is  unable  to  take  care  of  himself ;  but 
should  the  carrier  voluntarily  accept  as  a  passenger  such  a  person 
without  an  attendant,  his  inability  to  care  for  himself,  rendering 
special  care  and  assistance  necessary,  being  apparent  or  made 
known  at  the  time  of  his  application  for  carriage  to  the  servants  of 
the  carrier,  the  latter  will  be  held  responsible  if  such  care  and  as- 
sistance are  not  afforded.  Pullman  Palace  Car  Co.  v.  Barker,  4 
Colo.  344,  34  Am.  Rep.  89 ;  Croom  v.  Chicago,  etc.,  R.  Co.,  52  Minn. 
296,  38  Am;  St,  Rep.  557. 

"Sick  persons  have  the  right  to  enter  the  cars  of  a  railroad 
company.  As  common  carriers  of  passengers,  they  cannot  prevent 
their  entering  their  cars."  New  Orleans,  etc.,  R.  Co.  v.  Statham,  42 
Miss,  607.  

AlREY 

V. 

Pullman  Palace  Car  Co.  ei  al. 

[Supreme  Court  of  Louisiana,  Aprils,  iSgS.) 
Action  against  Sleeping  Car  Company — Judgments — Erropi  of 
Clerk. — As  between  the  passenger  and  the  railroad  company,  the 
latter  is  responsible  to  the  former  for  a  breach  of  a  contract  of 
carriage  growing  out  of  the  negligence  or  oversight  of  employees 
of  the  Pullman  Car  Company. 

Carrying  Passenger  beyoncf  Destination— Liability  for  Nsgligancs 
of  Sleeping  Car  Porter.* — It  devolves  upon   the  railroad  company 
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through  the  employees  of  the  palace-car  company,  to  timely  arouse 
paBsenFCfs  to  eaable  them  to  get  off  at  the  station  of  their  destina- 
tion. A  j^asenger  carried  beyond  destination  may  have  a  right  of 
action.  The  contract  of  the  passenger  is  not  snbject  to  limitation 
of  responsibility,  if  any  such  responsibility  was  stipulated  between 
the  palace-car  company  and  the  railroad  company. 

Same — Limiting  Liability. — IiOssof  time,  "eapenses  occasioned," 
and  "incoavenience"  are  elements  of  damag'ea  proven. 

Same — Elements  of  Damage— Record.— The  copy  of  the  record 
was  complete. 

Certiorari — Res  Judicata.— The  issue  involved  in  the  application 
for  the  writ  was  considered  and  disposed  of  in  the  same  case  (title 
as  above)  on  appeal- 
Same. — There  is  no  ground  for  the  writ.     It  is  discharged. 
(Syllabus  by  the  Court.) 

Appeal  and  application  for  writ  of  certiorari  by 
plaintiff  from  civil  district  court,  parish  of  Orleans. 
Reversed  as  to  Pullman  Palace-Car  Company,  and 
modified  and  affirmed  as  to  the  Texas  Pacific  Railway 
Company. 

Joseph  N.  Wol/sott,  for  appellant. 

Percy  Roberts,  for  appellee  Pullman  Palace-Car  Co. 

Howe,  Spencer  &  Cocke,  for  appellee  Texas  &  P. 
Ry.  Co. 


Delawabe.  L.  &  W.  R.  Co. 

{Court  of  Errors  and  Appeals  of  New  Jersey,  June  to,  1898.) 

Carriers  of  Passengers- Forcible  Enforcement  of  Rules— Insult- 
Exemplary  Damages.*— If  there  be  no  evidence  to  justify  the  assess- 
meat  of  exemplary  damages  against  a  defendant,  the  trial  court 
may  so  instruct  the  jury. 

Same.— Proof  of  asperities  in  colloquy  between  the  conductor  of 
a  railway  train  and  a  passenger  who  resists  the  enforcement  in 
good  faith  of  a  rule  of  tiie  railway  company,  which  asperities  were 
induced  by  the  behavior  and  language  of  the  passenger,  is  not  suf- 
ficient to  justify  the  assessment  of  exemplary  damages  against  the 
railway  company. 

(Syllabus  by  the  court.) 

Error  by  plaintiff  to  supreme  court.     Affirmed. 

John  Linn,  for  plaintiff  in  error. 

Flavel  McGhee,  for  defendant  in  error. 

"See  10  Am.  4  Eng.  R.  Cas.,  N.  S.,  notes  258  ri  Jfy.,and548  */«?. 
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Illinois  Cent.  R.  Co. 

V. 

Le  Blanc. 

[Supreme  Court  o/ Mississippi,  Aprils,  1S97.) 

Removal  of  Cause — Parties. — In  Its  petition  for  removal  a  foreig-n 
railroad  company  alleg'ed  fhat  certain  of  its  employees,  wbo  were 
citizens  of  the  state  where  the  action  was  broug'ht,  were  fraudulently 
oined  with  it  aa  co-defendants  in  an  action  for  trespass,  to  prevent 
the  removal  of  the  cause  to  the  federal  court.  But  it  appeared  from 
such  petition  that  the  alleg'ed  trespass  was  committed  by  its  co-de- 
fendants in  obedience  to  its  orders.  Held,  that  as  it  did  not  appear 
from  the  petition  itself  nor  from  the  record  aa  a  whole  that  the  pe- 
titioner was  wrongfully  joined  with  its  co-defendants,  it  was  no 
error  to  deny  the  application  for  removal. 

San^e — Measure  of  Damages — Evidence. — In  an  action  for  trespass 
for  the  removal  of  gravel  from  plaintiff's  land,  evidence  of  prices 
offered  to  plaintiff  by  would-be  purchasers  is  not  admissible  to  prove 
the  proper  measure  of  damages. 

Same— Same— Same.— Testimony  as  to 
there  is  evidence  in  the  case  showing-  the  c 
market,  is  admissible. 

Same — Same— Same. — But  it  was  error  to  admit  evidenae  to  show 
the  price  paid  ^fr  surface  yard  to  contractors  for  placing  g-ravel  upon 
the  streets  of  a  city,  there  being-  no  evidence  in  the  case  as  to  their 
profits  or  the  amount  allowed  them  as  consideration  for  their  guar- 
antying- their  work  for  a  certain  length  of  time. 

Same — Same  — Same. — In  such  action  it  was  competent  for  the 
plaintiff  to  show  that  the  gravel  removed  and  converted  by  the  de- 
fendant was  used  by  the  latter  for  ballasting  its  tracks. 

Same — Same — Same.* — In  such  action,  where  defendant,  while  in 
posseseiOD  of  the  gravel  pit  of  plaintiff  under  an  honest  claim  of 
title,  took  gravel  therefrom  and  converted  it  to  his  own  use,  the 
measure  of  damages  was  Its  value  before  disturbed  In  its  natural 
position,  as  ascertained  from  the  whole  evidence,  and  not  from  the 
evidence  alone  aa  to  prices  received  from  sales  in  small  quantities. 

Same^ Estoppel. —  Plaintiff  was  not  estopped  from  claiming 
damages  for  such  taking-  and  conversion  by  the  fact  that  he,  while 
doubtful  of  the  validit;  of  bis  own  title,  assisted  defendant  to  load 
the  gravel  on  the  cars  of  the  latter. 

Appeal  by  defendant  from  Pike  county  circuit  court. 
Reversed. 

Mayes  dh  Harris,  for  appellant. 

Cassedy  if-  Cassedy  and  J.  H.  Price,  for  appellee. 

Damages  for  Abstracting  Minerals  from  Mines  under  Bona  Fide 
Claim  of  Title.— In  Herdic  n.  Young.  55  Pa.  St.  176,  it  was  said: 
"Where  there  is  no  wrongful  purpose  or  wrongful  negligence  in  the 
defendant,  compensation  for  the  real  injury  done  is  the  purpose  of 
all  remedies ;  and  so  long  as  we  bear  this  in   mind,  we  shall  hav« 
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but  little  difficnitj  in  maaag-ing-  the  forms  of  action  ao  as  to  secure 
a  fair  result.  If  the  defendant  in  this  case  was  guilty  of  no  Inten- 
tional wrong,  he  ought  not  to  have  been  charged  nith  the  value  of 
the  coal  after  he  had  been  at  the  expense  of  mining  it ;  but  only 
with  its  value  in  place,  and  vrith  such  other  damage  to  the  land  as 
his  mining  may  have  caused."  Coxe  v.  England,  65  Pa.  St.  212; 
Webster  v.  Moe,  3S  Wis.  75 ;  Railway  Co.  v.  Hutcbios,  33  Ohio  St. 
571 ;  Winchester  v.  Craig,  33  Mich.  205  ;  In  Ross  v.  Scott,  IS  Lea 
(Tenn.),  479,  a  defendant,  who  by  mistake  mined  coal,  cut  timber, 
and  built  houses  on  another's  land,  was  held  liable  for  the  value  of 
the  coal  in  situ,  and  entitled  to  allowance  for  permanent  improve- 
ment to  the  land.  The  court  said  :  "The  weight  of  authority,  both 
of  English  and  American,  now  is,  that  where  there  is  an  honest 
dispute  as  to  title,  or  where  the  trespass  has  been  from  ignorance 
and  not  wilful,  the  damages  will  be  confined  to  the  value  of  the 
property  before  the  trespass  was  committed,  or,  to  use  the  language 
of  the  English  courts,  'at  the  same  rate  as  if  the  property  taken  had 
been  purchased  in  siiu  by  the  defendant  at  the  fair  market  value  of 
the  district;'  "  and  cited  Wood  v.  Morewood,  3  Q.  B.  440 ;  Jegon  v. 
Vivian.  L.  R.  6  Ch.  742  ;  Hilton  v.  Woods,  L.  R,  4  Eq.  432 ;  in  re 
United  Merthyr  Collieries  Co.,  L.  R.  15  Eq.  46;  Livingston  v. 
Kaward's  Coal  Co,,  42  L.  T.  (N.  S.)  334 ;  Goller  v.  Felt,  30  Cal.  481 ; 
Forsyth  v.  Wells,  41  Pa.  St.  291 ;  Ward  v.  Carson  River  Wood  Co., 
13  Nev.  44  T  Weymouth  v.  Chicago,  etc.,  K.  Co.,  17  Wis.,  550  ;  Foote 
V.  Merrill,  54  N.  H.  490  ;  Longfellow  v.  Quimby,  33  Me.  457  ;  Stock- 
bridge  Iron  Co.  V.  Cove  Iron  Works,  102  Mass.  80 ;  Railway  Co.  v. 
Hutchins,  32  Ohio  St.  571.  Tilden  v.  Johnson,  52  Vt.  628  ;  s.  c.  36 
Am.  Rep.  769,  n. 

If  a  trespasser  works  a  mine  under  a  bona  fide  claim  of  title,  he 
will  be  allowed  to  deduct  the  cost  of  getting  and  severing  the  coal 
as  well  as  the  cost  of  bringing  it  to  the  pit's  mouth.  Chamberlin 
V.  Collinson,  45  Iowa  429.  Contra,  Franklin  Coal  Co.  v.  McMillan, 
49  Md.  549, 33  Am.  Kep.  282. 

Southern  Ry.  Co. 

V. 

"Watson. 

{Supreme  Court  of  Georgia,  April  13, 189S. ) 
Comparative  Negligence — Damages* — Instruction.— It  was,  in  the 
trial  of  an  action  for  damages  to  personalty  against  a  railroad  com- 
pany, erroneous,  after  reading  section  2322  of  the  Civil  Code,  to 
charge,  without  qualification  or  explanation,  as  follows:  "That  is 
what  we  call  contributory  negligence.  If  both  parties  are  at  fault, 
the  plaintiff  would  be  entitled  to  recover,  but  the  jury  would  have 
the  right  to  scale  his  darnages." 

Same. — It  was  also,  in  such  case,  erroneous  to  charge  as  follows  : 
"To  illustrate  :    If  the  fault  was  about  half  and  half,— one  party  as 
much  at  fault  as  the  other, — the  jury  so  thought,— you  would  have 
the  right  to  give  the  plaintiff  half  damages." 
(Syllabus  by  the  Court.) 

'See  notes  at  end  of  case. 


Id  b,  Google 


Abstracts 

Error  by  defendant  from  Doug-las  county  superior 
court.     Reversed. 

B.  G.  Griffgs,  for  plaintiff  in  error. 

J.H.  McLartyza^  A.  L.  Bartlett,  for  defendant  in 
error. 

Little,  J.,  in  delivering'  the  opinion  of  the  court, 
said  : 

"Another  ground  of  the  motion  is  because  the  court, 
after  giving  in  charge  to  the  jury  the  following  provi- 
sions of  law  contained  In  section  2322  of  the  Civil  Code, 
that  "no  person  shall  recover  from  a  railroad  company 
for  injury  to  himself  or  property  where  the  same  is 
done  by  his  own  consent,  or  is  caused  by  his  own  negli- 
gence. If  the  complainant  and  the  agents  of  the  company 
are  both  at  fault,  the  former  may  recover,  but  the 
damages  shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  default  attributable  to  htm,"— added 
as  follows :  "That  is  what  we  call  'contributory  neg- 
ligence.' If  both  parties  are  at  fault,  the  plaintiff 
would  be  entitled  to  recover,  but  the  jury  would  have 
the  right  to  scale  his  damages."  This  charge,  while 
the  statement  of  a  correct  legal  proposition,  does  not 
measure  the  right  of  recovery  in  such  cases,  and,  if  left 
to  stand  alone,  is  error.  Its  legal  effect  is  to  establish 
the  proposition- that,  without  qualification,  whenever 
the  plaintiff  and  the  agents  of  the  company  were  both 
at  fault,  the  plaintiff  might  recover,  but  the  jury  would 
have  the  right  to  lessen  his  damajres.  While  this  prin- 
ciple is  contained  in  the  section  of  the  Code  above  referred 
to,  there  is  another  provision  of  law  which  the  judge 
probably  overlooked  in  his  charge.  That  is  to  say,  if 
the  plaintiff,  by  ordinary  care,  could  have  avoided  the 
consequences  to  himself  caused  by  the  defendant's 
negligence,  he  is  not  entitled  to  recover.  These  sec- 
tions of  the  Code  are  not  in  conflict.  They  mnst  both 
be  allowed  to  stand  as  the  law  governing  cases  of  this 
character,  and,  when  construed  with  reference  to  each 
other,  the  provision  of  law  is  that,  when  both  parties 
are  at  fault,  the  plaintiff  may  nevertheless  recover,  and 
the  damage  shall  in  such  cases  be  diminished  by  the 
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jury  in  proportion  to  the  amount  of  default  attributable 
to  bioi,  but,  if  the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused  by  the 
defendant's  Beg-ligence,  he  is  not  entitled  to  recover  at 
all.  Civ.  Code,  §  3830.  This  is  undoubtedly  a  true 
statement  of  the  proposition,  because  the  section  which 
authorizes  the  plaintiff  to  recover  when  both  are  fault 
(2322)  declares  in  the  fi  rst  paragraph  that  no  person  shall 
recover  damag-es  from  a  railroad  company  for  injury  to 
himself  or  his  property  where  the  same  is  done  by  his 
consent,  or  is  caused  by  his  own  nepr'igfence.  It  must  be 
noted  that  the  matter  to  be  avoided  by  ordinary  care  is  the 
consequences  to  plaintiff  when  the  defendant  is  ne^H^ent 
and  a  proper  construction  of  the  section  of  the  Code  re- 
ferred to  is  that,  if  the  defendant  is  neg'lifsfent.the  plaintiff 
cannot  recover  if  he  could  have  avoided  the  consequences 
to  himself  by  the  exercise  of  ordinary  care.  The  con- 
cluding- paragraph  of  section  3830,  which  is  in  these 
words  : '  'But  in  other  cases  the  defendant  is  not  relieved, 
although  the  plaintiff  may  have  in  some  way  contributed 
to  the  injury  sustained," — has  reference  alone  to  that 
class  of  cases  in  which  the  plaintiff  could  not,  by  the 
exerciseof  ordinary  care,  have  avoided  the  consequences 
to  himself,  caused  by  the  defendant's  negligence.  This 
court  in  the  case  of  Railroad  Co.  v.  Luckie,  87  Ga.  6, 
13  S.  E.  105,  reversed  the  judge  below  because  he 
charged  the  jury  as  follows  :  "If,  by  the  exercise  of 
ordinary  care  and  diligence,  the  plaintiff  could  have 
avoided  the  consequences  to  herself  of  the  defendant's 
negligence,  she  cannot  recover  ;  but  if  both  parties  were 
atfault.and  the  alleged  injury  was  the  result  of  the  fault 
of  both,  then,  notwithstanding  the  plaintiff's  negligence, 
she  would  be  entitled  to  recover,  but  the  amount  of  the 
recovery  would  be  abated  in  proportion  to  the  amount 
of  default  on  her  part."  In  thatxase  Justice  Lump- 
kin, in  construing  these  sections  of  the  Code,  says : 
*'It  seems  to  be  the  clear  meaning  of  our  law  that  the 
plaintiff  can  never  recover  in  an  action  for  personal 
injuries,  no  matter  what  the  negligence  of  the  defend- 
ant may  be,  short  of  actual  wantonness,  when  the  proof 


.y  Google 


Vol  XI 

(KS) 


shows  he  could  by  ordinary  care,  after  the  negligence 
of  the  defendant  beg-an,  or  was  existing,  have  avoided 
the  consequences  to  himself  of  that  negligence.  The 
law  also  clearly  contemplates  cases  in  which,  while  the 
plaintiff  is  to  some  extent  nefjligent,  he  nevertheless 
could  not,  by  using  ordinary  care,  have  avoided  an 
injury  resulting  from  defendant's  negligence."  This 
we  understand  to  be  the  law.  See  Railway  Co.  v. 
Blake(Ga.)29S.E.  288.  In  the  Caseof  Luckie.  supra, 
the  learned  judge  formulates  a  charge  which  involves 
the  provisions  of  law  contained  in  these  two  sections  of 
the  Code,  and  which  seems  to  be  correct,  in  the  follow- 
ing words:  "But  if  both  parties  were  at  fault,  and 
the  alleged  injury  was  the  result  of  the  fault  of  both, 
and  you  find  from  the  evidence  that  the  plaintiff  could 
not,  by  ordinary  care,  have  avoided  the  alleged  injury 
to  herself  occasioned  by  defendant's  negligence,  then, 
notwithstanding  she  may  have  been  to  some  extent  neg- 
ligent, she  would  be  entitled  to  recover,  but  the  amount 
of  the  damage  should  be  apportioned,"  etc.  In  the 
case  of  Railroad  Co.  v.  Johnson,  38  Ga.  433,  McCady, 
J.,  delivering  the  opinion  of  the  court,  says,  construing 
these  two  sections  of  the  Code:  "If  the  plaintiff,  by 
the  exercise  of  ordinary  care,  could  have  avoided  the 
consequence  to  himself  of  the  defendant's  negligence, 
he  cannot  recover  at  all.  But  in  other  cases  (that  is, 
in  cases  where,  by  ordinary  care,  he  could  not  have 
avoided  the  consequences  of  defendant's  negligence) 
the  circumstance  that  the  plaintiff  may  have  in  some 
way  contributed  to  the  injury  sustained  shall  not  en- 
tirely relieve  the  defendant,  but  the  damages  shall  be 
apportioned  according  to  the  amount  of  default  attrib- 
utable to  each."  Tested  by  these  rulings,  the  charge 
of  the  court  complained  of  was  error. 


Comparative  Negligence — Definition. — Comparative  neKlig'ence  is 
that  doctrine  in  the  Ian  af  neg'lig'eiice  by  which  the  neg-ligrence  of 
the  parties  is  compared  in  the  degrees  of  "  slig-ht,"  "  ordinary,;'  and 
"  gross  "  oegligence.  and  a  recovery  permitted  notwithstanding  the 
contributory  negligence  of  the  plaintiff,  when  Ihe  negligence  of  the 
plaintiff  is  slight  and  the  negligence  of  the  defendant  gro»«,  but 
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r«fuBed  when  the  pla.intifF  has  been  guilty  of  a  want  of  ordinary 
care  coatributing- to  his  injury,' or  when  the  negligence  of  the  de- 
fendant is  not  gross  but  only  ordinary  or  slight  when  compared, 
nnder  the  circumstances  of  the  case,  with  the  contributory  negli- 
gence of  the  plaintiff.  Chicago,  etc.,  R.  Co.  v.  Krueger,  23  111.  App. 
639  ;  Chicago,  etc,  R.  Co.  v.  Mason,  27  111,  App,  450  ;  Mt.  Carmel  v. 
Guthridge,  52111.  App.  632;  Chicago,  etc.,  R.  Co.  v.  Fietsam,  123 111. 
518  ;  Chicago,  etc.,  R.  Co.  v.  Goebel.  119  111.  515. 

Status  of  Doctrine- — Georgia. — The  doctrine  of  comparative  neg- 
ligence prevails  in  a  modified  form  in  Georgia,  though  it  has  never 
been  accurately  expressed  there.  "  It  is  well  settled  that  questions 
of  negligence  resulting  in  such  injuries  as  those  complained  of  are 
for  the  jury,  and  that  a  recovery  may  be  defeated  by  its  beiug 
shown  that  tbe  injury  was  caused  solely  from  the  negligence  of  the 
plaintiff,  or  that  he  could  by  the  exercise  of  ordinary  care  have 
avoided  the  consequences  to  himself,  or  that  the  defendant  and  its 
employees  were  in  the  exercise  of  all  ordinary  care  and  diligence,  or 
in  other  cases  than  these,  that  the  defendant  will  not  be  relieved, 
although  the  plaintiff  may  in  some  way  have  contributed  to  the 
injury  sustained,  but  in  that  event  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  default  attributable  to  him.  Code, 
SS  2972,  3033,  3034,  and  citations."  Branhara  v.  Central  R.  Co,,  78 
Ga.  35.  See  also  Augusta,  etc.,  R.  Co.  r.  McElmurray,  24  Ga.  75; 
Macon,  etc.,  R.  Co.  :;.  Davis,  27  Ga.  113, 18  Ga.  679, 13  Ga.  68;  Macon, 
etc.,  R.  Co.  V.  Johnson,  38  Ga.  409;  Central  R,,  etc.,  Co.  v.  Dixon, 
42  Ga.  327  ;  Hendricks  v.  Western,  etc.,  R.  Co.,  52  Ga.  467 ;  Atlanta, 
etc.,  R.  Co.  V.  Ayers,  53  Ga.  12;  Campbell  v.  Atlanta,  etc.,  R.  Co., 
53  Ga.  488;  Thompson  v.  Central  R.,  etc.,  Co.,  54  Ga.  509;  Georgia, 
etc.,  R.  Co.  V.  Neely,  56  Ga.  540;  Rome  v.  Dodd,  58  Ga.  238:  South- 
western R.  Co.  V.  Johnson,  60  Ga.  667  ;  Atlanta,  etc.,  R.  Co.  v.  Wyly, 
65  Ga.  120 ;  Georgia  R.  Co.  v.  Thomas,  68  Ga.  744 ;  Central  R.  Co.  v. 
Gleason,  69  Ga.  200 ;  Central  R.  Co.  v.  Brinson,  70  Ga.  207 ;  Savan- 
nah, etc.,  R.  Co.  V.  Stewart,  71  Ga.  427;  Savannah,  etc.,  R.  Co.  v. 
Smith,  93  Ga.  742. 

Illinois. — The  doctrine  of  comparative  negligence  was  first  devel- 
oped as  a  common-law  doctrine  by  the  courts  of  Illinois,  and  was 
followed  ia^that  state  in  numerous  cases  though  in  a  modified  form, 
always  tending  toward  the  ordinarily  accepted  doctrine  of  contrib- 
utory negligence.  The  doctrine  has  recently  been  held  to  be  abro- 
gated in  that  state.  In  the  first  case  stating  this  doctrine,  JUDGE 
Brhese  says:  "The  true  doctrine,  therefore,  we  think,  is  that  in 
proportion  to  the  negligence  of  the  defendant  should  be  measured 
the  degree  of  care  required  of  the  plaintiff ;  that  is  to  say,  the  more 
gross  the  negligence  manifested  by  the  defendant,  the  less  degree 
of  care  will  be  required  of  the  plaintiff  to  enable  him  to  recover. 
Although  these  cases  do  not  distinctly  avow  this  doctrine  in  terms. 
there  is  a  vein  of  it  very  perceptible  running  through  very  many  of 
them,  as  where  there  are  faults  on  tioth  sides  the  plaintiff  shall  re- 
cover; his  fault  being  measured  by  the  defendant's  negligence,  the 
plaintiff  need  not  be  wholly  witbout  fault,  as  in  Raisin  v.  Mitchell. 
9  C.  &  P.  613.  38  E.  C.  L.  2S2.  and  Lynch  v.  Nurdin,  I  Q.  B.  29.  41  E. 
C.  L.  422.  We  say,  then,  that  in  this,  as  in  all  like  cases,  the  de- 
grees of  negligence  must  be  measured  and  considered,  and  wherever 
ft  shall  appear  that  tbe  plaintiff's  negligence  is  comparatively 
■light  and  that  of  the  defendant  gross,  he  shall  not  be  deprived  of 
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his  action."  Galena, etc., R.  Co.  f.  Jacobi, 20  111.496.  The  doctriae 
stated  in  this  case  was  modified  in  Chicago,  etc.,  R.  Co.  v.  Johnaon, 
103  Dl.  521;  Chicago  v.  Stearns,  105  III.  554;  Abend  v.  Terre  Haute, 
etc.,  R.  Co.,  Ill  111.  202,  53  Am.Rep.  616;  Calumet  Iron,  etc.,  Co.  v. 
Martin,  115  111.  358;  Chicago,  etc.,  R.  Co.  v.  Warner,  123  III.  38; 
Mansfield  v.  Moore,  12+  111.  138 ;  Willard  v.  Swansen,  126  111.  Ml ; 
Chicago,  etc.,  R.  Co.  v.  FUher,  141  111.  614 ;  Lake  Sbore,  etc.,  R.  Co. 
V.  Bodemer,  139  III.  5%,  32  Am.  St.  Rep.  21S ;  North  Chicago  St.  R. 
Co.  V.  Williams,  140  111..  275. 

"It  inevitably  follows,  from  the  rulings  in  the  numerous  cases  to 
which  we  have  referred,  that  the  court  has  not  understood  that  the 
rule  of  comparative  negligence  changed  or  modified  the  general  rule 
requiring  that  the  injured  partj,in  order  to  recover  for  the  negligence 
causing  his  injury,  must  have  observed  due  or  ordinary  <rare  for  his 
personal  safety,  and  authorizing  him  to  recover  for  such  injuries 
where  he  has  observed  such  care."  Calumet  Iron,  etc.,  Co.  f.  Mar- 
tin, lis  III.  358. 

"We  held  in  the  Martin  case  that  where  one  has  observed  ordinary 
care,  he  has,  even  if  slightly  negligent,  observed  all  the  care  the 
law  requires  of  hini,  and  that  'where,  having  observed  this  care,  he 
is  injured  by  the  negligence  of  another,  that  other  has  been  guilty 
of  the  degree  of  negligence  for  which  the  law  charges  responsibil- 
ity.' "     Mansfield  v.  Moore.  124  111.  138. 

Existence  of  Rule  Questioned. — "la  respect  to  the  first  [iostrnc- 
tion],  it  will  only  be  necessary  to  say  that,  whether  the  doctrine  of 
comparative  negligence,  as  defined  in  Galena,  etc.,  R.  Co.  v.  Jacobs, 
20  111.  478,  and  subaequeut  cases,  has  still  a  place  iu  the  jurisprudence 
of  this  state,  and  whether  the  later  case  of  Calumet  Iron,  etc.,  Co. 
V.  Martin,  115  111.  358,  and  other  cases  since  decided,  have  not  placed 
that  doctrine  upon  a  basis  where  it  has  become  simply  another  form 
of  stating  the  common-law  rule  of  contributory  negligence,  need  not 
be  here  discussed."  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  257  ; 
Atchison,  etc.,  R.  Co.  v.  Feehan,  149  111.  214. 

"We  have  repeatedly  held,  in  efFect,  in  the  later  decisions,  begin- 
ning with  Calumet  Iron,  etc..  Co.  v.  Martin,  115  111.  358,  that  the 
doctriae  of  comparative  negligence  as  announced  in  the  earlier 
cases  was  no  longer  the  law  of  this  state,  and  it  is  to  be  no  longer 
regarded  as  a  correct  rule  of  law,  applicable  ia  cases  of  this  charac- 
ter."    Lake  Shore,  etc.,  R.  Co.  v.  Hessiona,  150  111.  556. 

Abrogated. — "The  doctrine  of  comparative  negligence  is  no  longer 
the  law  of  this  court."  Lanark  v.  Dougherty,  153  111.  155 ;  Wenona 
Coal  Co.  v.  Holraquist,  152  111.  581 ;  Chicago,  etc.,  R.  Co.  v.  Matthews, 
153  III.  268  ;  Pennsylvania  Coal  Co.  v.  Kelly,  155  111.  17  ;  Cicero,  etc.. 
St.  R.  Co.  V.  Meiiner,  160  111.  329. 

Kansas. — The  earlier  cases,  when  carefully  examined,  will  be 
found  to  state  the  common-law  doctrine  of  contributory  negligence. 
only  in  a  different  form,  and  the  slight  neglect  which  would  not  bar 
a  recovery  was  either  not  the  proximate  cause  ot  the  injury  or  did 
not  amount  to  a  want  of  ordinary  care.  Union  Pac.  R.  Co.  v.  Rol- 
lins, S  Kan.  167  ;  Sawyer  v.  Sauer,  10  Kan.  466  ;  Pacific  R.  Co.  i'. 
Houts,  12  Kan.  328  ;  Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  38; 
Masou  V.  Missouri  Pac.  R.  Co.  27  Kan.  83,  41  Am.  Rep.  405 ;  Wichita, 
etc.,  R.  Co.  V.  Davis,  37  Kan.  743,  1  Am.  St.  Rep.  275. 

"This  court  has  not  adopted  what  is  generally  called  the  rule  of 
comparative  negligence."    Kansas  Pac.  R.  Co.  v.  Peavey,  29  Kan. 
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170,  44  Am.  Rep.  630,  II  Am.  ft  Eng:.  R.  Caa.  268 ;  Atchison,  etc.,  S. 
Co.  v.  Mor^aa,  31  Kan.  77,  13  Am.  &  £a^.  R.  Caa.  501 ;  Howard  v. 
Kansas Citj,  etc.,  H.  Co., 41  Kan.  408 ;  Chicago,  etc.,  R.  Co.  v.  Brown, 
44  Kan.  384 ;  Atchison,  etc.,  R.  Co.  v.  Hug-hes,  55  Kan.  491 ;  Atchi- 
son, etc.,  R.  Co.  V.  O'Melia,  1  Kan.  App.  385. 

/Kentucky. — The  courts  of  Keotucky  have  not  adopted  the  rule  of 
comparative  negligence.  Kentucky  Cent.  R.  Co.  v.  Thomas,  79  Ky. 
160,  42  Am.  Rep.  208.  1  Am.  &  £ng.  R.  Cas.  79 ;  Adams  v.  Louisville, 
etc.,  R.  Co.,  82  Ky.  603.  21  Am,  &  Eng.  R.  Cas.  380. 

Some  confusion  has  arisen  in  Kentucky,  on  account  of  the  use  of 
the  terms  "gross"  and  "wilful,"  in  deciding  cases  arising  under  the 
statute  as  to  injuries  resulting  in  death  caused  by  the  wilful  mis- 
conduct of  the  defendant.  In  such  cases  the  defendant  is  liable  for 
injuries  resulting  in  death,  notwithstanding  the  contributory  neg- 
ligence of  the  plaintiff.  Kentucky  Statutes  of  1894,  g  6 ;  Louisville, 
etc.,  R.  Co.  V.  Mahony,  7  Bush  (Ky.)  235  ;  Illinois  Cent.  R.  Co.  v. 
Dick,  91  Ky.  434. 

Oregon. — Some  of  the  earlier  cases  in  Oregon  seem  to  decide  that 
alight  negligence  on  the  part  of  the  plaintiff  will  not  bar  a  recover  j ; 
but  in  such  cases  the  slight  negligence  that  was  held  not  to  bar  a 
recovery  was  either  not  a  proaimate  cause  of  the  injury,  or  the 
plaintiff  was  nevertheless  in  the  exercise  of  ordinary  care.  Be- 
quette  i^.  People's  Transp.  Co.,  2  Oregon  200;  Holstine  v,  Oregon, 
etc.,  R.  Co.,  8  Oregon  164. 

The  later  cases  seem  to  deny  the  rule.  The  doctrine  in  this  state 
is  thus  set  forth  :  "  Besides,  I  do  not  concede  that  a  party  can  re- 
cover in  such  a  case  when  chargeable  with  any  degree  of  negligence 
upon  his  part,  if  it  directly  contributes  to  the  injury.  A  person 
may  be  negligent  in  an  affair  and  still  recover,  on  account  of'  the 
negligence  of  another  party,  but  not  when  bis  negligence  is  the 
proximate  cause  of  the  injury.  The  law  does  not  enforce  contribu- 
tion between  joint  tortfeasors.  However  slight  the  negligence  upon 
the  part  of  a  plaintiff  may  be,  if  it  be  such  that  but  for  that  negli- 
gence the  misfortune  could  not  have  happened,  he  cannot  recover. 
But  if  the  injury  would  have  happened  if  bis  want  of  care  had  not 
contributed  thereto,  there  may  be  a  liability."  Hurst  v.  Burnside, 
12  Oregon  520  ;  Cassida  v.  Oregon  R.,  etc.,  Co.,  14  Oregon 551 ;  Ford 
V.  Umatilla  County,  15  Oregon  319. 

Tennessee. — The  doctrine  of  comparative  negligence  does  not  pre- 
vail in  Tennessee,  but  a  peculiar  modificatlan  of  the  rule  of  con- 
tributory negligence  obtains.  Whirley  v.  Whiteman,  1  Head 
(Tenn.)  610;  Nashville,  etc.,  R.  Co.  v.  Carroll,  6  Heisk.  (Tenn.)  367; 
East  Tennessee,  etc.,  R.  Co.  v.  Toppins,  10  Lea  (Tenn.)  65;  East 
Tennessee,  etc.,  R.  Co.  v.  Gurley.  12  Lea  (Tenn.)  46;  East  Tennes- 
see, etc.,  K.  Co.  V.  Hull,  88  Tenn.  33,  41  Am.  &  Eag.  R.  Caa.  495; 
East  Tennessee,  etc.,  K.  Co.  v.  A.ikeu,  89  Tenn.  245. 

The  rule  in  Tennessee  is,  that  negligence  on  the  part  of  the 
plaintiff  contributing  to  his  injury  as  the  proximate  cause  thereof 
will  bar  a  recovery  ;  but  that  although  guilty  of  some  negligence, 
yet  if  he  could  not  by  the  exercise  of  ordinary  care  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  ma.y  recover. 
But  hia  negligence  will  be  taken  into  consideration  in  mitigation  of 
damages,  and  this  rule  does  not  permit  a  recovery  in  any  case  where 
the  parties  are  equally  blamable.  Louisville,  etc.,  R.  Co.  v.  Burke, 
6  Coldw.   (Tenn.)  45;   Nashville,  etc.,  R.  Co.  v.  Smith,  II   Heisk. 
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(Tenn.)  4SS ;  Louisville,  etc.,  R.  Co.  v.  Conner,  2  Bast.  (Tenn.)  382 ; 
Nashville,  etc.,  R.  Co.  v.  Nowlin,  1  Lea  (Tenn.)  523  ;  Nashville,  etc., 
R,  Co.  V.  Smith,  9  Lea  (Tenn.)  470;  East  Tennessee,  etc.,  R.  Co.  v. 
Fain,  12  Lea  (Teaa.)  35,19  Am.  &  Bng.  K.  Cas.  105;  Bast  Tennessee, 
etc.,  R.  Co.  V.  Humphreys,  12  Lea  (Tenn.)  200;  East  Tennessee, 
etc.,  R.  Co.  V.  Stewart,  13  Lea  (Tenn.)  432,  21  Am.  &  Eng.  R.  Cas. 
618;  Jackson  v.  Nashville,  etc.,  R.  Co.,  13  Lea  (Tenn.)  491,  49  Am. 
Rep.  663  ;  Louisville,  etc.,  R.  Co.  v.  Fleming-,  14  Lea  (Teaa.)  128,  18 
Am.  &  Eng.  R.  Caa.  347;  East  Tennessee,  etc.,  R,  Co.  v.  Winters, 
B5  Tenn.  240  ;  Nashville,  e^c,  K.  Co.  v.  Seaborn,  85  Tenn.  396 ;  East 
Tennessee,  etc.,  R.  Co.  v.  De  Armond,  86  Tenn.  73,  6  Am.  St.  Rep. 
816. 

Other  States. — The  doctrine  of  comparative  negligence  is  denied 
by  tfae  courts  of  most  of  the  states.  Golhard  v.  Alabama  G.  S.  R. 
Co.,"67  Ala.  114  :  Prazer  v.  South,  etc.,  Alabama  R,  Co.,  81  Ala.  185, 
60  Am.  Hep.  145,  28  Am.  &  Eng,  R.  Cas.  563  ;  Preacott,  etc.,  R,  Co, 
V.  Recs,  (Arizona,  1892)  28Pac.  Rep.  lI34;Needham  v.  San  Francisco, 
etc.,  R.  Co.,  37  Cal.  409;  Robinson  v.  Western  Pac.  R.  Co.,  48  Cal. 
409;  Strong  v.  Sacramento,  etc.,  R.  Co.,  61  Cal.  326;  Holmes  v. 
South  Pac.  Coast,  etc..  R.  Co.,  97  Cal.  161 ;  Western  Union  Tel.  Co. 
V.  Eyser,  2  Colo.  141 ;  Rowen  v.  New  Vork.  etc.,  R.  Co.,  59  Conn.  364  ; 
Ogle  V.  Philadelphia,  etc,  R.  Co,,  3  Houst.  (Del.)  267;  Jefferson  v. 
Brady,  4  Houst.  (Del.)  645;  Terre  Haute,  etc.,  R.  Co.  v.  Graham,  95 
Ind.  293,12  Am.  ift  Eng.  R.  Cas.  77,48  Am.  Rep.  719;  Louisville,  etc., 
R.  Co.  V.  Falvey,  104  Ind.  434 ;  O'Keefe  v.  Chicago,  etc.,  R.  Co.,  32 
Iowa  467,  10  Am.  Ry.  Hep.  63 ;  J6hnson  v.  Tillson,  36  Iowa  89 ;  Artz 
V.  Chicago,  etc.,  R.  Co.,  38  Iowa  293;  Lang  v.  Holiday  Creek  ».  Co., 
42  Iowa  677;  Fenneman  v.  Holden,  75  Md.  1;  Marble  v.  Ross,  124 
Mass.  44 ;  Lake  Shore,  etc.,  R.  Co.  v.  Miller,  25  Mich.  277 ;  Mynning 
V.  Detroit,  etc.,  R.  Co.,  59  Mich.  257;  Matta  v.  Chicago,  etc.,  R.  Co., 
69  Mich.  109, 32  Am.  &  Eng.  R,  Cas.  71 ;  Welch  v.  McAllister.  13  Mo. 
App.  89;  Hrooks  v.  Hannibal,  etc.,  R.  Co.,  35  Mo.  App.  571;  Hurt  v. 
St.  Louis,  etc.,  R.  Co.,  94  Mo.  255,  4  Am,  St.  Rep.  374, 34  Am.  &  Eng. 
R.  Cas.  422;  Omaha  Horse  R.  Co.  v.  Doolittle,  7  Neb.  481  ;  State 
V.  Manchester,  etc.,  R.  Co.,  52  N.  H.  528  ;  Pennsylvania 
R.  Co.  V.  Righter,  42  N.  J,  L.  180.  2  Am.  &  Eng.  R. 
Cas.  220;  Wilds  v.  Hudson  River  R.  Co.,  24  New  York  432; 
Little  Schuylkill  Nav.  R.,  etc.,  Co.  v.  Norton,  24  Pa.  St.  465,  64  Am. 
Dec.  672  ;  Catawissa  R.  Co.  v.  Armstrong,  49  Pa.  St.  186  ;  O'Donnell 
V.  Allegheny  Valley  R.  Co.,  59  Pa.  St.  239,  98  Am.  Dec.  336  ;  Potter 
V.  Warner,  91  Pa.  St.  362,  36  Am.  Rep.  668 ;  Monongahela  City  v. 
Fischer,  111  Pa.  St  9  ;  Lehigh  Valley  R.  Co.  v.  Greiner,  113  Pa.  St. 
600;  Long  v.  Milford  Tp.,  137  Pa.  St.  122;  Houston,  etc.,  R.  Co.  v. 
Gorbett,  49  Tex.  573  ;  McDonald  v.  International,  etc..  R.  Co.,  86 
Tex.  1.  40  Am.  St.  Rep.  803  ;  Galveston,  etc.,  R.  Co.  v.  Thornsberry, 
(Tex.  1891)  17  S.  W.  Rep.  521;  Boyd  v.  Burkett,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  223;  Turner  v.  Ft.  Worth,  etc.,  R.  Co..  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  2S3;  Potter  v.  Chicago,  etc.,  R,  Co., 
21  Wis,  372,  94  Am.  Dec.  548 ;  Otis  v.  Janesvilte,  47  Wis.  422  ;  Dit- 
berner  v.  Chicago,  etc.,  R.  Co.,  47  Wis.  138;  Bloor  v.  Delafield,  69 
Wis.  273. 

Federal  Courts.— The  Supreme  Court  of  the  United  States  ad- 
heres to  the  rule  of  contributory  negligence.  New  York  Cent.  R, 
Q.O.V.  Lockwood,  17  Wall.  (U.  S.)  357;  Sioux  City,  etc.,  R,  Co.  v. 
Stout,  17  Wall.  (U.  S.)  660. 
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England. — The  courts  of  Eng-land  have  oever  departed  from  the 
rule  of  contributory  aeg-liseuce.  Butterfield  v.  Forrester,  11  East 
60;  Bridfre  v.  Grand  Junction  H.  Co.,  3  M.  &  W,  245  ;  Davlea  v. 
Manu,  10  M.  &  W.  546. 


Atchis6n,  T.  &  S.  F.  R.  Co. 

V. 

Kansas  Farmers'  Ins.  Co. 

{Court  of  Appeals  of  Kansas,  Southern  Depart.  E.D..June  15. 1898.) 
Damage  by  Fire — Abandoned  Cause  of  Action — Appeal. — Where 
the  plaintiff,  while  a  motion  to  make  the  petition  more  definite  and 
certain  was  pendinK,  under  leave  of  the  court,  strack  out,  volunta- 
rily, from  its  petition,  an  allegation  as  to  subrog-ation,  and  where 
the  case  was  thereafter  tried  as  upon  a  direct  written  assignment  of 
the  cause  of  action,  held,  that  the  question  as  to  the  rig-ht  of  subro- 
gation ia  eliminated,  and  cannot  be  considered  in  this  court. 

Torts— Assignment  of  Right   of  Action.*— "Under  our  statutes,  a 
rig-ht   of   action   against  a  party   for   negligently   and   wrongfully 
destroying   property   by   fire   is   not  assignable."     Railway  Co.  v. 
Brehm,  39  Pac.  690,  54  Kan.  751. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  Elk  county  district  court. 
Heversed. 

A.  A.  Hurd  d^oA  Siambaugk  dh  Hurd,  for  plaintiff 
in  error. 

Doiithitt  &  Ayres,  for  defendant  in  error, 

Milton,  J.,  in  delivering^  the  opinion  of  the  court 
said  :  The  question  as  to  assignability  of  a  cause  of 
action  arising;  from  a  tort  has  been  settled  by  the  su- 
preme court  of  this  state.  In  Railway  v.  Brehm,  54 
Kan.  751,  39  Pac.  690.  the  syllabus  reads:  "Uader  our 
statutes,  a  rig'ht  of  action  against  a  party  for  nefrli- 
gently  and  wrong'fully  destroying  property  by  fire  is 
not  assignable."  In  McCrumb  v.  Corby,  11  Kan.  464. 
470.  it  was  said:  "Under  our  statutes,  every  chose  in 
action  is  assignable  except  a  tort,  the  same  as  it  was  in 
equity."  The  decision  in  Chicago,  B.  &  Q.  R.  Co.  f. 
German  Ins.  Co..  2  Kan.  App.  395,  42  Pac.  594,  which 
is  cited  by  counsel  for  defendant  ia  error  does  not 
appear  to  be  applicable  to  the  present  case.  There 
the  insurance  company  did  not  sue  as  an  assignee,  but 
claimed  to  derive  its  right  of  action  by  subrogation. 

*See  note  at  end  of  case. 
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A  right  of  action  ag'ainst  a.  railrQa.d,  for  carelessly  and  neg'tigently 
Betting  fire  to  and  burning  up,  grass,  fences,  etc,,  is  atsignable. 
Fried  V.  New  York  Cent.  R.  Co  ,  25  How.  Pr.  (Buffalo  Super.  Ct.) 
285  ;  Tyler  v.  Ricamore,  87  Va.  466.  Sec  also  Small  i>.  Chicago,  etc., 
R.  Co,,  55  Iowa  582. 

A  right  of  action  for  a  tort,  however,  is  not,  as  a  rule,  assignable. — 
See  10  Am.  &  Bag.  R.  Cas.,  N.  S.,  note,  860. 


Atlantic  &  N.  C.  R.  Co. 

[Supreme  Courl  of  North  Carolina,  Feb.  i6,  1897.) 
Killing  Stock  on  Track— Statutory  Presumption  of  Negligence*— 
Qiiestion  for  Jury.— Where  plaintiff  made  sl  prima  facie  case  of  neg- 
ligence against  defendant  in  cauaing  the  death  of  plaintiff's  cow, 
by  showing  that  she  was  killed  bj  defendant's  train,  and  complied 
with  section  2326  of  the  Code  of  North  Carolina,  which  requires  such 
action  to  be  brought  within  six  months  of  the  discovery  of  the 
accident  by  plaintiff,  and  defendant  introduced  evidence  tending  to 
show  his  innocence  in  the  premises,  an  issue  of  fact  was  created, 
and  it  was  error  to  direct  a  verdict  for  defendant. 

Appeal  from   Craven  county  superior  court.     Re- 
versed. 

L.  J.  Moore  and  D.  L.  Ward,  for  appellant. 

P.  M.  Pearsall  Andi  Clark  £  Guion,  for  appellee. 

FuRCHES  J.,  in  deliverinff  the  opinion  of  the  c<iurt 
said:  "When  the  plaintiff  showed  the  killing,  and 
that  the  action  had  been  commenced  within  less  than 
six  months  thereafter,  this,  in  law,  made  2.  ■prima  facie 
case  of  neglij^ence  against  the  defendant.  Section  2326 
of  the  Code.  Under  this  statute,  as  we  understand  it, 
at  the  close  of  plaintiff's  evidence  (if  the  defendant  had 
introduced  no  evidence),  it  would  have  been  the  duty 
of  the  court  to  instruct  the  jury  to  find  the  first  issue 
for  the  plaintiff;  but,  as  the  defendant  introduced  evi- 
dence tending*  tc  show  there  was  no  neg'lig^ence  on  the 
part  of  defendant  in  killing-  the  cow, — that  is,  to  rebut 
the  presumption  or  prima  facie  case  of  the  plaintiff, — it 
then  became  an  issue  of  fact,  which  could  not  be  found 
by  the  court,  and  should  have  been  left  to  tlie  jury." 
*8ee  note  at  end  of  case. 
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Killing  Stock  on  Track— Statutory  Pr«>umption  of  Negligence— 
Burden  of  Proof.— Proof  that  stock  were  to  jnred  by  a  running  train 
establishes  a  prima  facie  case  of  neglig-ence,  and  casts  ttie  burden 
on  the  companj  to  overthrow  this  by  proof  of  proper  diligence. 
Alabama  G.  S.  R.  Co.  v.  McAlplne,  22  Am.  &  Gng.  R.  Gas.  602,  75 
Ala.  113;  Birmingham  Mineral  R.  Co.  v.  Harris,  98  Ala.  326. 

It  being  shown  that  the  animal,  for  the  negligent  killing  of  which 
the  action  was  brought,  was  on  the  railroad  track  when  It  was  strnck 
and  killed  (Alabama  Code,  %  1147),  the  onus  is  on  the  defendant  to 
acquit  itself  of  the  charge  of  negligence.  Louisville  &  N.  R.  Co.  r. 
Kel»ey,  42  Am.  &  Eng.  R.  Cas.  584,  89  Ala.  288,  7  So.  Rep.  648. 

The  presumption  of  negligence  is  against  the  railroad  company, 
and  the  burden  of  proof  upon  it  to  show  the  contrary,  even  where 
the  animal  killed  was  in  a  pasture  inclosed  on  both  sides  of  the  rail- 
road,    Woodfolk  V.  Macon  &  A.  R.  Co.,  56  Ga.  457. 

Where  it  was  proved  tliat  a  cow  was  killed  by  a  train,  this  imposed 
on  the  company  the  burden  of  showing  that  it  nas  in  the  exercise 
of  all  ordinary  and  reasonable  care  and  diligence,  or  that  the  damage 
was  caused  solely  by  the  negligence  of  the  owner  of  the  cow,  or,  to 
diminish  damages,  that  both  were  at  fault.  Negligence  is  a  ques- 
tion for  the  jury,  and  the  issues  thus  presented  necessarily 
depend  upon  facts.  Therefore,  where  the  plaintiff  obtained 
a  verdict  on  the  appeal  trial  in  a  justice's  court,  and  the  de- 
fendant carried  the  case  to  the  superior  court  by  certiorari,  if  the 
jndge  sustained  the  certiorari,  it  was  proper  to  order  a  new  trial  and 
not  to  finally  dispose  of  the  case.     Georgia  R.  Co.  v.  Bird,  76  Ga.  13. 

The  burden  of  proof  under  the  Illinois  statute  is  upon  the  com- 
pany to  disprove  negligence  upon  its  part  where  the  evidence  shows 
that  the  stock  was  killed  within  the  limits  of  a  city,  town,  or  vil- 
lage, while  the  train  was  running  at  a  rate  of  speed  prohibited  by 
the  city  ordinance.  Toledo,  P.  6l  W.  R.  Co,  v.  Deacon,  63  111.  9i  ^ 
Am.  Ry,  Rep.  ISO. 

In  an  action  under  §  1,  of  article  77,  of  the  Maryland  Code,  negli- 
gence is  imputed  to  the  railroad  company,  and  the  burden  of  proof 
IS  on  the  company  to  negative  this  imputation,  and  to  establish 
affirmatively  that  the  injury  complained  of  resulted  from  a  disaster 
which  could  not  have  been  avoided  by  the  use  of  proper  care  and 
diligence  on  the  part  of  its  agents,  and  that  such  proper  care  and 
diligence  were  observed  by  them.  Northern  C.  R.  Co.  v.  Ward. 
63  Md.  362. 

Where  suit  is  under  the  Mississippi  Code,  g  1059,  to  recover  for 
stock  killed,  proof  of  killing  casts  the  burden  on  the  defendant  to 
disprove  negligence.  Louisville,  N.  O.  &  T.  R.  Co.  i'.  Smith,  67 
Mias.  15,  7  So.  Rep.  212. 

The  rule  in  Danner's  Case,  that  mere  proof  that  cattle  were  killed 
upon  a  railroad  track  by  the  train  of  the  company  is  sufficient  to 
throw  the  onus  of  showing  that  there  was  no  negligence  on  the 
company,  held  applicable  to  a  case  of  the  killing  of  a  horse  at  night. 
Murray  v.  South  Carolina  R.  Co.,  10  Rich.  (So,  Car.)  227. 

Under  the  Arkansas   statute,  the  burden  is  on  defendant  railroad 

company  to  show  reasonable  care  and  diligence  in  the  management 

of  its  train,  where  it  appears  that  stock  had  been  killed.  St.  Louis, 

I.  M.  A  S.  R,  Co.  V.  Vincent,  36  Ark.  451;  Kansas  City,  S.  4  M.  R. 

11  (M  s)  A  &  B  S  Cas-54 
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Cu.  V.  Summers,  45  Ark.  295  ;  Memphis  &  L.  E.  R.  Co.  v.  Jones,  36 
Ark.  87. 

Where  cattle  are  attracted  bj;  cottoa  seed  which  has  been  per- 
mitted to  accumulate  aear  a  railroad  track,  a  prima  facie  case  of 
negligence  is  made  by  proof  of  the  kilting  under  the  Arkansas 
statute,  the  burden  of  overcoming  which,  by  shoning  that  the  com- 
pany's servants  used  reasonable  care  tp  avert  the  injury,  is  upon 
the  company.  Little  Rock  &  Ft.  S.  R.  Co.  v.  Dick,  42  Am,  &  Eng. 
R.  Cas,  S91,  52  Ark.  402,  12  S.  W.  Kep.  785. 

Where  the  driver  of  a  team  of  muLea  was  using'  the  right  of  waj 
of  a  railroad  company  between  its  main  and  side-tracks  for  the  pur- 
pose of  unloading  freight  from  one  of  its  cars,  having  gone  there 
upon  invitation  of  the  company,  and  one  of  the  mules  was  struck 
and  killed  by  a  passing  engine,  the  court  properly  instructed  the 
Jury  that  the  fact  of  the  killing  made  a  prima  facie  case  of  negli- 
gence under  the  Arkansas  statute,  which  cast  upon  the  company 
the  burden  of  showing  that  it  had  used  due  care.  St.  Louis,  I.  M.  Sc 
S.  R.  Co.  v.  Taylor,  S7  Ark.  136. 

The  burden  of  proof  was  on  the  defendant,  in  an  action  against  a 
railroad  company  for  damages  for  killing  a  mare,  the  killing  being 
admitted  by  the  defendant.  The  admission  of  killing  by  the  defend- 
ant being  made  prima  facie  evidence  of  carelessness  and  negligence 
of  the  company  by  g  9,  ch,  57,  Gen.  St.  Ky.,  the  burden  was  on  the 
defendant  to  show  that  the  killing  was  done  without  actionable 
fault  on  the  part  of  the  company.  Louisville  &  N.  R.  Co.  v.  Brown, 
13  Bush  (Ky.)  475. 

If  the  cattle  of  a  landowner,  being  rightfully  on  a  railroad  cross- 
ing, are  killed  by  the  engines  of  the  corporation,  their  destruction 
i% prima  facie  evidence  of  negligence,  and  the  burden  is  thrown 
upon  the  corporation  to  show  that  the  injury  was  occasioned  with- 
out any  fault  on  its  part.  Gross  negligence  need  not  be  shown  in 
order  to  sustain  an  action  for  the  Injury.  White  v.  Concord  R,  Co., 
30  N.  H.  188. 


Central  of  Georgia  Ry.  Co. 
Wood. 

[Supreme  Court  of  Georgia,  June  8, 1898.) 
Killingof  Stock  on  Track^Presumption  of  Negligence* — Evidence. 
^This  being  an  action  against  a  railway  company  for  the  killing  of 
live  stock  by  a  train,  in  which  the  plaintiff's  alleged  right  to  recover 
depended  upon  the  presumption  of  negligence  raised  by  law  against 
the  defendant,  and  the  uncontradicted  evidence  in  its  behalf  show- 
ing that  its  servants  in  charge  of  the  train  exercised  ordinary  care 
and  diligence  in  endeavoring  to  prevent  the  collision,  this  presump- 
tion was  rebutted  ;  and  consequently  the  verdict  against  the  com- 
pany was  contrary  to  law,  and  should  have  been  set  aside. 
(Syllabus  by  the  Court.) 

Error  by  defendant  from  superior  court  Washing- 
ton county.  Reversed. 
See  note  at  end  of  case. 
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Laivton  &  Cunning-ha?n  and  Jiawlings  d:  Hardwick, 
for  plaintiff  in  error. 

Evans  <£  Evans,  for  defendant  in  error. . 
Per  Curiam.     Judgment  reversed. 

NOTE. 

Killing  of  Stock  on  Track— Nesligsnce— Presumption.— {!)  At 
common  law. — At  common  law  proof  of  injurj  to,  or  killing  of, 
stock  on  the  track  raises  no  preaumptian  of  neg'liffence.  Such  ore- 
sumption  exists  only  under  the  statutes.  EJddy  ^,  Lafayette,  49  Fed. 
Rep.  798,  4  U.  S.  App.  243,  1  C.  C.  A.  432. 

Wliere  the  cattle-owner  pursues  the  common-law  remedy  instead 
of  his  statutory  remedy,  mere  proof  of  killing  or  injury  by  the  com- 
paay  does  not  raise  a  presumption  of  ne);ligetice.  Denver  &  R.  G, 
K.  Co.  V.  Henderson,  31  Am,  &  Eng.  R.  Gas,  559,  10  Colo.  1,  13  Pac. 
Rep.  910.  Atchison,  T.  &  S.  F.  R.  Co.  3>.  Walton,  3  N.  Mei.  319,  9 
Pac.  Rep.  351.  Indianapolis  &  C.  R.  Co.  v.  Means,  14  Ind.  30  ;  Mo- 
bile A  O.  R.  Co.  V.  Hudson,  SO  Miss.  572, 

In  an  action  by  an  owner  of  live  stock  for  killing  or  injuring  the 
stock  byits  train,  proof  of  the  killing' or  injury  is  not  of  itself  ^rt  ma 
/acie  evideace  of  negligence  upon  the  part  of  the  company  or  its 
ag-ents.  To  make  out  a  prima  facie  case  of  negligence  there  must 
at  least  be  evidence  of  circumstances  from  which  a  presumption 
arises  that  the  stock  would  not  have  been  run  upon  by  the  train  but 
for  want  of  care  on  the  part  of  those  operating  it.  Savannah,  F,  & 
W,  R.  Co.  V.  Geiger,  29  Am.  &  Eng.  R.  Cas.  274,  21  Fla.  669,  58  Am. 
Rep.  697. 

Where  no  duty  is  imposed  on  the  company  to  fence  in  its  track, 
mere  proof  of  killing  or  injury  does  not  raise  a  presumption  of 
negligence.  Illinois  C.  R.  Cq.  v.  Reedy,  17  111.  580;  Schneir  v. 
Chicago,  R.  1.  4  P.  R.  Co.,  40  Iowa  337. 

(21  The  South  Carolina  rule.^Where  a  companyis  sued  for  killing 
cattle,  proof  by  plaintiff  that  hia  cattle  were  killed  by  a  passenger 
train  belonging  to  the  company  while  pasturing  on  liia  own  land, 
and  of  the  value  of  the  cattle,  makes  out  a  prima  facie  case  which 
will  entitle  him  to  recover,  unless  the  company  rebuts  the  pre- 
sumption of  negligence  by  proof  of  the  particular  circumstances  or 
manner  of  the  killing.  Danner  f .  South  Carolina  R.  Co.,  4  Rich. 
(So.  Car.)  329. 

Proof  of  ownership  of  stock  by  plaintiff,  and  of  the  killing  by 
defendant,  makes  out  a  prima  facte  case,  and  where  the  company 
produces  no  evidence  in  defense  a  nonsuit  should  be  denied.  Joyner 
V.  South  Carolina  R.  Co.,  29  Am.  &  Eng.  R.  Cas.  258,  26  So.  Car.  49, 
IS.  E.  Rep.  S2;  Roof  r.  Charlotte,  C.  &  A,  R.  Co.,  4  So,  Car.  61; 
Compare  Nashville  &  C.  R.  Co.  n.  Fugett.  3  Coldw.  (Tenn.)  402. 

And  this  presumption  of  negligence  is  not  confined  to  cases  where 
the  company  introduces  no  testimony  whatever,  but  continues  until 
rebutted  by  affirmative  evidence  that  the  company  exercised  due 
care,  or  that  the  accident  was  unavoidable.  Joyner  v.  South  Caro- 
lina R.  Co.,  29  Am.  &  Eog.  R.  Caa.  258, 26  So.  Car,  49,  1  S.  E.  Rep.  52. 

This  rule  iit  Danner'a  Case,  that  proof  of  killing  stock  raises  a 
presumption  of  negligence  and  unexplained,  entitles  the  owner  to 
~     ~    ~     '~    not  changed  by   the  subsequent  South   Carolina  laws 
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reqnirlocp  stock  to  be  inclosed.  SimkiDs  v.  Columbia  &.  G,  R.  Co.,  19 
Am.  A  Sag.  R.  Cas.  467,  20  So.  Car.  258;  Jones  v.  Columbia  A  G.  R. 
Co.,  19  Am.  ft  Bng.  R.  Cas. 459,  20  So.  Car.  249. 

(3)  Alabama  statute.— Prool  that  stock  were  injured  bj  a  pusing 
train  makesout  a^rima/an>  case  under  the  Alabama  statutes,  and 
casts  the  burden  on  the  company  to  show  that  there  was  no  negli- 
gence, or  that  the  statute  had  been  complied  with.  East  Teon.,  V., 
A  G.  R,  Co.  V.  Bayliaa,  19  Am.  A  Eng:.  8.  Cas.  480,  74  Ala.  150 ; 
Alabama  G.  S.  R.  Co.  v.  McAlpine,  22  Am.  A  Eng.  R.  Cas.  602,  75 
Ala.  113  ;  NashTille.  C.  A  St.  L.  R.  Co.  v.  Hembree,  38  Am.  ft  Bn«. 
R.  Cas.  300,  85  Ala.  481,  5  So.  Rep.  173  ;  Mobile  A  G.  R.  Co.  v.  Cald- 
well. 83  Ala.  196,  3  So.  Rep.  445. 

(4)  Arkansas  statute.— UaAct  the  Arknnsas  act  of  Feb.  3,  1875, 
proof  that  stock  were  killed  on  tbe  track  raises  a  presumption  of 
negligence  and  that  the  kiUing'  was  done  by  the  company's  train, 
but  this  presumption  is  not  conclnsive.  Little  Rock  ft  Ft.  S.  R.  Co. 
V.  Payne.  33  Ark.  816 ;  Little  Rock  ft  Ft.  S.  R.  Co.  v.  Finley.  11  Am. 
ft  Eng.  R.  Cas.  A69,  37  Ark.  562;  Little  Rook  ft  Ft.  8.  R.  Co.  v. 
Jones,  19  Am.  A  Sng.  R.  Cas.  443.  41  Ark.  157;  St.  Lonis,  I.  U.  ft  S. 
R.  Co.  V.  Hagan.  19  Am.  ft  Eng.  R.  Cas.  446, 42  Ark.  122;  St.  Loui*. 
I.  M.  ft  S.  H.  Co.  V.  Taylor,  57  Ark.  136. 

The  fact  that  stock  are  found  near  a  railroad,  wounded,  creates 
no  presumption  that  the  injury  was  done  by  the  railroad  train,  as 
In  cases  of  killing  or  mortally  wounding  stock  ;  but  when  it  is 
proved  that  the  injury  was  done  by  the  train,  then  the  same  pr»- 
snmption  of  negligence  arises  against  the  company  as  in  cases  of 
killing.  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hagan,  19  Am.  ft  Eng.  R. 
Cas.  446,  42  Ark.  122. 

But  this  presumption  may  be  repelled  by  proof  of  due  diligence. 
St.  Louis  ft  S.  F.  R.  Co.  V.  Basham,  47  Ark.  321,  1  S.  W.  Rep.  555. 

k.  prima  facie  case  of  negiigence  is  made  under- the  Arkansas 
statute  by  proving  the  killing,  and  that  the  animals  were  attracted 
by  cotton-seed  which  was  allowed  to  accumulate  upon  the  track. 
Little  Rock  A  Ft.  S.  R.  Co.  v.  Dick,  42  Am,  A  Eng.  R,  Cas,  S91, 52 
Ark.  402,  12  S.  W.  Rep.  785. 

(5)  Florida  siaiuie.— Under  the  act  of  1887,  chapter  3740,  laws  of 
Florida,  the  killing  of  live  stock  by  a  railway  engine,  cars,  or  train 
is  prima  fade  evidence  of  negligence  on  the  part  of  the  company 
operating  the  engine  or  train,  and  where  the  testimony  shows  that 
live  stock  were  killed  by  a  train  of  cars  on  a  railroad,  and  there  is 
nothing  in  the  evidence  to  relieve  the  killing  from  the  statutory 
presumption  that  it  was  negligently  done,  it  is  sufficient  to  sustain 
a  judgment  against  the  company.  Jacksonville,  T.  ft  K.  W.  R.  Co. 
V.  Garrison,  30  Fla.  567, 11  So.  Rep.  926. 

(6)  Georgia  statute.— fh^  mere  fact  that  animals  were  killed  by  a 
train,  especially  where  tbe  law  makes  it  the  duty  of  all  persons  to 
maintain  a  fence,  and  there  was  none  in  this  case,  is  sufficient  to 
raise  a  presumption  of  negligence  on  the  part  of  the  railroad's  em- 
ployees.    Georgia  R.  A  B.  Co.  v.  Willis,  28  Ga.  317. 

Under  the  Georgia  Code,  %  3033,  the  killing  of  an  animal  by  a  run- 
ning train  raises  the  presumption  that  the  accident  occurred  through 
the  negligence  of  the  railroad  or  its  employees.  Georgia  R.  A.  B. 
Co.  V.  Monroe,  49  Ga.  373. 

But  this  presumption  is  subject  t«  be  rebutted  and  overcome  by 
evidence;  and  where  this  has  been  done  by  the  nncootradlcted 
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testimony  of  theemplojeeB  of  thccampanj',  a  verdict  finding' against 
it  la  coDtrarj  to  lair  and  evidence.  Georgia  R.  A  B.  Co.  f.  Wall,  SO 
Ga.  202,  7  S.  E.  Rep.  639. 

And  where  this  presumption  was  full;  rebutted  bj  the  testimonj 
on  behaif  of  the  company,  to  the  effect  that  the  injury  waa  not  the 
reaiilt  of  neg-lig-encc  on  the  part  of  the  defendant  or  its  agents,  bnt 
that  it  used  all  ordinary  and  reasonable  care  and  diligence  to  pre- 
vent the  iniury,  and  where  this  was  not  contradicted  by  any  other 
evidence,  a  new  trial  should  have  been  granted  on  the  ground  that 
the  verdict  was  without  evidence  to  support  it.  Uacon  &  A.  K.  Co. 
V.  Newell,  74  Ga.  809. 

(7)  Illinois  staluie.^Where  the  plaintiff  declares  upon  the  statu- 
tory liability  Rowing  out  of  the  neglect  to  fence  the  road  nithia  six 
months  after  it  is  opened,  it  is  suflicient  to  prove  the  killliig  of  the 
cattle  by  the  trains  of  the  company  and  the  company's  neglect  to 
fence.  Such  proof  makes  a^riwia/aeiV  case  of  liability.  Rockford, 
R.  I.  &  St.  t,.  R.  Co.  V.  Lynch,  57  111.  149. 

T|ie  law  infers  negligence  where  animals  are  killed  at  a  point 
where  it  is  the  duty  of  the  company  to  fence  under  the  Illinois  stat- 
nte  and  it  has  failed  to  do  so  ;  but  where  a  fence  has  once  been  built 
then  negligence  must  be  proven,  as  in  failing  to  keep  it  In  repair, 
etc    niiaois  C.  R.  Co.  v.  Whalan,  42  III.  396. 

(8)  Iowa  statuU.—UaAei  the  Iowa  Code,  g  I2S9,  the  fact  of  injnry 
or  killing  of  an  animal  by  a  railroad  train  being  shown  raises  a 
presumption  of  negligence  against  the  railroad  company.  Small  v. 
Chicago,  R.  I.  A  P.  R.  Co.,  SO  Iowa  ^38.  Brentner  v.  Chicago,  M.  Sl  ' 
St.  P.  R.  Co.,  19  Am.  A.  Eng.  R.  Caa.  44S,  68  Iowa  530,  23  N.  W.  Rep. 
24S.  27  N.  W.  Rep.  605. 

(9)  Kentucky  sialuU.—UaicT  the  Kentucky  statute  the  killing  of 
live  stock  raises  the  preanmption  of  negligence  against  the  railroad 
company  whose  train  causes  the  injury.  Louisville  Se  N,  R.  Co.  v. 
Simmons.  85  Ky.  151,  3  S.  W.  Rep.  10. 

(10)  Maryland  statute. — Upon  proof  of  injury  to  the  stock  of  the 
plaintiff  by  a  railroad  company,  a  prima  facte  case  is  made,  and  the 
plaintiff  is  entitled  under  the  statute  (Art.  77,  g  1,  of  the  Maryland 
Code]  to  recover,  unless  the  defendant  can  prove,  to  the  satisfaction 
of  the  jury,  "that  the  injury  camplained  of  was  committed  without 
any  negligence  on  the  part  of  the  company  or  its  agents."  Western 
Md.  R.  Co.  V.  Carter.  13  Am.  ft  Eng.  R.  Gas.  573,  59  Md.  306.  Keech 
V.  Baltimore  A  W.  K.  Co.,  17  Md.  32;  Northern  C.  R.  Co.  v.  Ward,  63 
Md.  362. 

(11)  Mississippi  statute. — Proof  of  the  killing  of  stock  and  of  its 
value  makes  a  pHtna  facie  case  for  plaintiff  under  the  Mississippi 
statute  (Code  of  1880,  %  1059),  thus  casting  the  burden  on  the  com- 
pany to  show  circumstances  of  excuse  or  justification  of  the  killing. 
Kansas  City,  M.  ft  B.  R.  Co.  v.  Daggett,  67  Miss.  250,  7  So.  Rep.  27S. 
Vicksbnrg  ft  M.  R.  Co.  v.  Hamilton,  62  Miss.  503.  Mobile  ft  O.  R. 
Co.  V.  Dale,  61  Miss.  206. 

(12)  Missouri  statute. — The  usual  presumption  of  negligence  that 
arises  on  proof  that  stock  were  killed  on  the  track,  under  the  Mis- 
souri statute,  does  not  apply  where  the  killing  is  within  the  corpor- 
ate limits  of  a  village  or  city.  Pryor  v.  St.  Louis,  K.  C.  ft  N.  R, 
Co..  69  Mo.  215. 

Especially  when  the  accident  happened  at  a  croaaing  long  used  as 
.  apnbUc  highway.    Wier  v.  St.   Louis  ft  I.  M.  R.  Co.,  48  Mo.  558. 
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(13)  T^ew  Hampshire  slalule.^Prooi  of  killing-  by  the  engines  of  » 
railroad  compaay  establishes  a  prima/acie  case  where  the  animals 
were  upon  a  railroad  crossing  (New  Hampshire  Comp.  St.,  ch.  150, 
§  45) .  White  V.  Concord  K.  Co.,  30  N.  H.  188. 

The  destruction  of  cattle  while  upon  the  track  of  a  railroad,  with- 
out the  fault  of  their  owner,  is  competent  prima  facie  evidence  of 
negrligence  on  the  part  of  the  railroad  corporation  running  the  train 
causing-  the  mischief  <New  Hampahire  Comp.  St.  350.)  Smith  v. 
Eastern  K.  Co.,  35  N.  H.  356. 

(14)  North  Carolina  statute. — Where  it  was  proven  or  admitted 
that  cattle  had  been  killed  by  the  train  within  sit  months  before 
the  action  was  brought,  there  is  a  presumption  that  the  killing  waa 
caused  by  the  negligence  of  such  company,  and  this  presumption 
arises  from  the  fact  of  killing  (under  g  2326  of  the  North  Carolina 
Code),  where  the  animal  is  hitched  to  a  wagon  or  cart,  as  well  as 
nhere  it  is  straying  at  large  when  killed.  Randall  v.  Richmond  ft 
D.  R.  Co.,  45  Am.  &  Eng.  R.  Cas.  507.  107  N.  Car,  748,  12  S.  E-  Rep. 
60S. 

Where  an  action  for  killing  plaintiff's  mule  is  brought  within  six 
months  after  the  accident,  the  fact  of  such  killing  (nothing  further 
appearing]  \sprima  facie  evidence  of  defendant's  negligence  ;  and 
the  burden  of  repelling  the  presumption  is  upon  the  company. 
Wilson  V.  Norfolk  A  S.  R.  Co.,  19  Am.  &  Eng.  K.  Cas.  453,  90  N. 
Car.  69. 

The  North  Carolina  act  of  1957  (Bat.  Rev.  ch.  16,  g  11),  which 
makes  the  act  of  killing  stock  by  the  engines  or  cars  of  a  railroad 
company  prima  facie  evidence  of  negligence,  applies  only  when  the 
facts  attending  the  killing  are  unknonn  and  uncertain  ;  but  when 
those  facts  are  fully  disclosed  in  evidence,  and  it  is  shown  that  the 
defendant  company  adopted  every  precaution  in  its  power  to  avert 
the  injury,  the  court  should  instruct  the  jury  that  the  defendant  is 
not  chargeable  with  negligence.  Durham  v.  Wilmington  &  W.  R. 
Co.,  82  N.  Car.  352. 


Missouri,  K.  &  T.  Ry.  Co. 

V. 

Pahrington. 

{Court  of  Appeals  of  Indian  Territory,  Jan.  8,  iSgS.) 
Injury  toStock — Lookouts — Negligence— Question  for  Jury,*— In  an 
action  against  a  railroad  to  recover  the  value  of  a  cow  killed  by  de- 
fendant's engine,  the  evidence  was  c^>iiflicting,  but  tended  to  show 
that  the  engineer  was  negligent  in  failing  to  see  the  animal,  and  in 
failing  to  check  speed.  Held, — that  the  question  whether  or 
not  the  killing  was  the  result  of  defendant's  negligence  was  prop- 
erly submitted  to  the  jury. 
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Appeal  by  defendant  from  the  United  States  court 
for  the  Northern  district  of  the  Indian  Territory. 
Afflrmed. 

ToWNSEND,  D.  J.  in  delivering  the  opinion  of  the 
court,  said:  "There  is  some  conflict  in  the  evidence 
in  this  case  as  to  the  distance  the  train  was  from  the 
cow  when  the  cow  gfot  upon  the  track,  and  also  as  to 
the  speed  the  train  was  running.  The  evidence  of  the 
plaintiff  is  that  the  train  was  200  yards  from  the  cow 
when  she  got  upon  the  track,  and  the  evidence  of  the 
engineer  is  that  she  was  about  90  feet  from  the  engine; 
that  she  got  off  the  track,  and  he  thought  she  would 
remain  off,  but  that  she  came  back  on  the  track  when 
the  engine  was  about  50  feet  from  her.  The  evidence 
is  that  there  was  a  slight  curve,  but  it  was  upon  the 
prairie,  and  the  view  unobstructed,  and,  as  witness 
White  testified,  the  "engineer  could  have  seen  a  dog." 
The  evidence  further  is  that  the  train  made  no  effort  to 
slacken  its  speed,  but,  as  it  approached  the  cow,  rather 
increased  it,  and  the  speed  they  were  running  is  esti- 
mated from  10  miles  per  hour,  by  defendant's  witness, 
to  40  miles  per  hour,  by  plaintiff's  witnesses.  The 
evidence,  we  think,  properly  went  to  the  jury,  and 
it  is  the  province  of  the  jury  to  say  whether  the  cir- 
cumstances are  sufficient  to  warrant  a  finding  that  the 
cow  was  killed  through  the  negligence  of  the  railway 
company.  The  duty  of  railway  companies  to  keep  a 
lookout  for  stock  on  their  tracks  is  no  longer  an  open 
question.  We  think  the  charge  of  the  court  properly 
stated  the  law  to  the  jury.  The  questions  involved  in 
this  case  are  fully  discussed  in  Railway  Co.  v.  Ellis, 
10  U.S.  App.  640,  4C.  C.  A.  454,  and  54  Fed.  481; 
Railway  Co.  v.  Washington,  4  U.  S.  App.  121,  1  C.  C. 
A.  286,  and  49  Fed.  347;  Railway  Co.  v.  Elledge,  4  U. 
S.  App.  136.  1  C.  C.  A.  295,  and  49  Fed.  356;  Railway 
Co.  V.  Johnson,  10  U.  S.  App.  629,  4C.  C.  A.  447,  and 
54  Fed.  474.  and  cases  cited." 
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Georgia  Railroad  &  Banking  Co. 

V. 

Clary. 

{Supreme  Court  o/ Georgia,  March  13,  iSgS.) 
Stock  Killed  Beyond  Crossing— -Failure  to  Qive  Signals— Whether 
Negligence  Per  Se.*— In  the  trial  of  aa  acUoa  a^inst  a  railroad 
company  for  dama.g^ea  claimed  to  have  been  sustained  bj  the  killing 
of  a  horse  upon  the  track  of  the  company,  135  yards  beyond  a  pub- 
lic road  crossing,  it  was  error  to  charge  the  jury  aa  follows;  "If,  at 
the  time  or  after  the  engine  reached  the  blow  post  for  this  crossing, 
the  horse  came  upon  the  railroad  crossing,  and  the  engineer  did  not 
blow  the  whistle  of  bis  engine,  and  did  not  slacken  the  speed  of  his 
train,  and  if,  by  blowing  the  whistle  and  slackening  the  speed  of 
his  train,  the  accident  could  have  been  avoided,  that  would  be  a 
lack  of  diligence,  for  which  the  railroad  company  would  be  liable." 
Such  a  charge  was' equivalent  to  instructing  the  jury  that  the  facts 
recited  would  show  the  defendant  company  to  have  be«n  negligent. 
Whether  or  not  the  defendant  company  was  negligent,  was  a  ques- 
tion for  the  jury. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Columbia  county  superior 
court.     Reversed. 

Jos.  B.  &  Bryan  Cutntning  and  M.  P.  Reese,  for 
plaintiff  in  error. 

John  T.    West,  for  defendant  in  error. 

Simmons  C.  J.,  in  deliverinjj  the  opinion  of  the  court 
said  :  "The  charge  set  out  in  the  headnote  is  clearly 
erroneous,  when  taken  in  coanectlon  with  the  facts  dis- 
closed in. the  record.  Relatively  to  a  person  or  thing' 
on  a  railroad  track,  135  yards  beyond  the  crossing,  it  is 
not  negligence,  -per  se,  for  the  servant  of  the  railroad 
company  to  fail  to  check  the  train  and  blow  the  whistle 
before  arriving  at  the  ctossing.  Railway  Co.  v. 
Gravitt,  93  Ga.  369.  20  S.  E.  550;  Railroad  Co.  v. 
Golden,  93  Ga.  510.  21  S.  E.  68.  A  failure  to  check  the 
train  and  to  blow  the  whistle  is  admissible  in  evidence, 
and  may  be  considered  by  the  jury,  as  wfis  held  in  both 
of  the  cases  just  cited.  When,  therefore,  the  trial 
judge  instructed  the  jury  that,  if  the  servants  of  the 
company  fail  to  check  and  blow,  it  was  alack  of  dili- 
gence, such  charge  was  equivalent  to  instructing  them 
that  such  failure  on  the  part  of  the  servants  of  the 
'See  notes  at  end  of  case. 
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company  would  be  negligence.  In  this  state  tiegligence 
is  a  question  for  llie  jury  only;  and  the  judg^e  cannot, 
except  in  certain  cases,  tell  the  jury  that  such  and  such 
acts  constitute  negligrence.  If,  in  the  present  case,  the 
horse  had  been  killed  upon  the  crossing*,  the  trial  judge 
could  have  instructed  the  jury  that  the  failure  to  blow 
the  whistle  and  check  the  train  was  negligence  ^er  se; 
for  the  statute  requires  that  these  things  be  done  in 
approaching  a  crossing,  and  a  failure  to  do  so  is  made 
a  penal  offense.  But  where  the  horse  was  killed  135 
yards  beyond  the  crossing,  relatively  to  it  or  its  owner, 
it  was  not  negligence  ^er  ^e  to  fail  to  blow  and  check." 

MOTES. 

Failure  to  Obey  Statutcry  Requiroments  in  RsKsrd  to  Signals  and 
Speod  at  Crossings— Degrees  of  NteMgance.—Negiigence  Per  Se— 
When  a  railway  company  violates  the  requiremeata  of  a  statute  aa 
to  ringing  the  l>ell  or  soundiag  the  whistle  of  its  locomotive  at  a 
crossing,  such  violation  is  negligence  per  se,  and  where  a  person  ia 
,  killed  by  its  locomotive  while  croasiog  a  highway,  street,  or  travel- 
ed place,  it  will  be  presumed  that  such  negligence  caused  the  death. 
Strother  v.  South  Carolina  4  G.  R.  Co.,  5  Am.  &  Eng.  R.  Cas..  N. 
S.,430,  and  note  441. 

Omifision  of  the  company  to  perform  its  statutory  duty  in  regard 
to  the  giving  of  signals  has  been  termed  negligence />frjf  or  as  a 
conclusion  of  law.  Atlantic,  etc.,  R.  Co.  v.  Wjly,  6S  Ga.  120,  8  Am. 
ft  Eng.  R.  Cas.  262;  Terre  Haute,  etc.,  R.  Co.  v.  Voelker.  129  111,  540, 
39  Am.  A  Eng.  H.  Cas.  615.  a^rinin^  31  111.  App.  314;  Pittsburg, 
etc.,  R.  Co.  V.  Martin,  82  Ind.  476,  8  Am.  ft  Eng.  R.  Cas.  253;  Chica- 
go, etc.,  K.  Co.  V.  Boggs,  101  Ind.  522,  51  Am.  Rep.  761,  23  Am.  b. 
Eng.  R.  Cas.  282;  Cincinnati,  etc,  R.  Co.  v.  Butler,  103  Ind.  31,  23 
Am.  &  Eng.  R.  Cas.  262  ;  Pittsburg,  etc.,  R.  Co.  v.  Shaw,  IS  Ind. 
App.  173;  Reed  v.  Chicago,  etc.,  R.  Co.,  74  Iowa  188i  Philadelphia, 
etc.,  R.  Co.  V.  Stinger,  78  Pa.  St.  219  ;  Strother  v.  South  Carolina, 
etc..  R.  Co.,  47  S.  Car.  375;  Texas,  etc.,  R.  Co.  v.  Howard,  2  Tei. 
Unrep.  Caa.  429;  Texas,  etc..  R.  Co.  v.  Anderson,  2  Tex.  App.  Civ. 
Cas.  §  202;  Galveston,  etc..  R.  Co.  v.  Cook,  (Ter.  1891)  16  S.  W.  Rep. 
1038;  Houston,  etc.,  R.  Co.  v.  Rogers,  (Tex.  Civ.  App.  1897)  39  S. 
W.  Rep.  1112;     Nusum  v.  Pittsburg,  etc,  R.  Co.,  30  W.  Va.  228. 

While  negligence,  as  a  general  rule,  is  a  question  for  the  jury, 
yet  where  the  statute  makes  a  certain  act,  having  a  material  bear- 
ing on  the  case,  imperative  upon  the  agents  of  a  railroad  company, 
the  court  may  instruct  the  jury  that  proper  diligence  required  such 
act.  Atlanta,  etc.,  R.  Co.  v.  'VlyXj,  65  Ga.  120,  8  Am.  A  Eng.  R.  Caa. 
262;  Chicago,  etc.,  R.  Co.  v.  Boggs,  101  Ind.  522,  51  Am.  Rep.  761,  23 
Am.  &  Eng.  R.  Cas.  282. 

Contra.— Chicago,  etc.,  R.  Co.  ».  Houston,  9S  U.  S.  697;  Galena, 
etc.,  Union  R.  Co.  v.  Dill,  22  111.  271;  niinois  Cent.  R.  Co.  v.  Phelps, 
29  111.  447;  Chicago,  etc..  R.  Co.  v.  McKeao,  40  III.  218;  Chicago,  etc., 
R.  Co.  V.  Lee,  68  111.  576;  Toledo,  etc.,  R.  Co.  v.  Jones,  76  111.  311; 
Chicago,  etc.,  R.  Co.  v.  Harwood,  90  111.  425;     Artz  v.  Chicago,  etc.. 
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R.  Co.,  34  Iowa  154;  Atchison,  etc.,  K.  Co.  v.  Morgan,  31  Kan.  77. 
13  Am.  A  Rag.  R.  Cas.  499;  Huckshold  v.  St.  I^ouis.etc,  R.  Co.,  90- 
Mo.  548,  28  Am.  &  Eng.  R.  Cas.  659;  Missouri  Pac.  R.  Co.  c.  Geiat, 
49  Neb.  489;  Omaha,  etc.,  Valley  R.  Co.  v.  Talbot,  48  Neb.  627;  Pa- 
kalinsky  f.  New  York  Ceal.,  etc.,  R.Co.,  82  N.  Y.  424.2  Am.  &  Eng. 
R.  Cas.  251;  Cbrjstal  v.  Troy,  etc.,  R.  Co.,  124  N.  Y.  519;  Steves  v. 
Oswego,  etc.,  R.  Co.,  18  N.  Y.  422;  Parker  v.  Wilmington,  etc.,  R. 
Co..  86  N.  Car.  221,  8  Am.  &  Eur.  R.  Cas.  420;  Cleveland,  etc.,  R. 
Co.  V.  Elliott,  28  Ohio  St.  340;  Texas,  etc.,  H.  Co.  v.  Wright,  62  Tex. 
515,  23  Am.  A  Enff.  R.  Cas.  304;  Ceiitral  Texas,  etc.,  R.  Co.  v.  Nycum. 
(Tex.  Civ.  App.  18%)  34  S.W.  Rep.  460. 

Mere  aegiig'eiice,  followed  by  an  accident,  will  not  render  tbe  com- 
pany liable  in  those  cases  where  such  negligence  did  not  cause  the 
accident.  Atchison,  etc.,  R.  Co.  v.  Morgan,  31  Kan.  77,  13  Am.  & 
Eng.  R.  Cas.  499  and  nole,  pp.  502,  503;  Stepp  v.  Chicago,  etc.,  R. 
Co.,  as  Mo.  229;  Karle  v.  Kansas  City,  etc.,  K.  Co.,  SS  Mo.  476;  Rey- 
nolds V.  New  York  Cent.,  etc.,  R.  Co.,  53N.  Y.248.  See  also  Harlan 
V.  St.  tiouis,  etc.,  R.  Co.,  65  Mo.  22. 

The  failure  to  ring  a  bell  on  a  moving  railroad  engine,  as  required 
by  a  city  ordinance,  constitutes  negligence.  Such  negligence  alone 
will  warrant  a  recovery  when  it  appears  that  obedience  to  thfe  re- 
quirements of  theordinance  would  have  prevented  the  injury  sued 
for,   but  not  otherwise.  Hanlon  v.  Missouri  Pac.  R.  Co.,  104  Mo.  381. 

See  also  Missouri  Pac.  Ry.  Co.  v.  Geist,  5  Am.  A  Eng.  R.  Cas.. 
N.  S.,  421. 

Prima  Facie  Negligence. — In  some  cases  the  failure  to  give  tbe 
statutory  signals  at  crossings  has  been  termed  prima  facie  negli- 
e«ace.  Orcutt  v.  Pacific  Coast  R.  Co.,  85  Cal.  291;  Galena,  etc.. 
Union  R.  Co.  v.  Loomis.  13  HI.  549,  56  Am.  Dec. 471;  Illinois  Cent.  R. 
Co.  V.  Gillis,  68  III.  317;  Terre  Haute, etc.,  R.  Co.  p.Barr,31Ill.  App. 
57;  Terre  Haute,  etc.,  R.  Co.  v.  Black.  18  111.  App.  45;  St.  Louis,  etc., 
H.  Co.  V.  Terhuoe,  SO  111.  151,  99  Am.  Dec.  504;  Great  Western  R. 
Co.  V.  Geddis,  33  III.  304;  Barr  v.  Hannibal,  etc.,  R.  Co.,  30  Mo.  App. 
248;  Huckshold  v.  St.  Irouis,  etc.,  R.  Co.,  90  Mo.  548,  28  Am.  &  Eng. 
R.  Cas.  659;  Gulf,  etc.,  R.  Co.  V.  Breitling,  (Tex.  1890)  12  S.  W.  Rep. 
1121. 

Compare  Chicago,  etc.,  R.  Co.  v.  Brady,  (Neb.  1897}  71 N.  W.  Rep. 
721,  where  it  was  held  that  it  was  error  to  instruct  the  jury  that  a 
failure  to  give  the  signals  required  by  statute  was  prifna  facie  evi- 
dence of  negligence. 

Where  an  injury  at  a  railroad  crossing  is  caused  by  a  locomotive 
upon  which  the  statutory  requirements  as  to  signals  have  been  neg- 
lected, the  railroad  company  operating  the  locomotive  is  prima  facie 
liable  for  such  injury,  unless  the  person  sustaining  it  contributed 
thereto  by  his  own  negligence;  and  it  need  not  be  further  proved  by 
the  plaintiff  that  the  failure  to  ring  the  bell  or  blow  the  whistle  was 
the  proximate  cause  of  the  injury.  Orcutt  v.  Pacific  Coast  R.  Co., 
85  Cal.  291. 

Gross  Negligence. — In  some  cases  the  failure  to  give  the  required 
statutory  signals  has  been  declared  to  be  groas  negligence,  Ohio, 
etc..  R.  Co.  zi.  Eaves,  42  111.  288;  Indianapolis,  etc.,  R.  Co.  i>.  Stables. 
62  111.313;  St.  Louis,  etc.,  K.  Co.  ;/.  Faiti,  23  III.  App.  498.  the  ex- 
pression probably  having  reference  to  the  then  received  Illinois  doc- 
trine of  comparative  negligence.  But  see  Chicago,  etc.,  R.  Co.  v. 
Harwood,  90  111.  425.  where  it  is  denied  that,  as  matter  of  law.  such 
failure  is  gross  negligence. 
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Agixn,  auch  a  failure  maj  be  evidence  of  anch  gross  neg-lig-etice 
or  Tranton  negligence  as  to  entitle  the  plaintiff  to  recover,  notirith- 
Btanding  negligenceinterveningon  thepart  of  the  plaintiff.  Louis- 
ville, etc.,  R.  Co,  V.  Webb,  97  Ala.  310;  Thomas  v.  Chicago,  etc.,  R. 
Co.,  86  Mich.  496.  But  ctim^arf  Alabama  G.  S.  R.  Co.  v.  Limn,  103 
Ala.  134.  Or  of  gross  negligence,  entitling  the  plaintiff  to  exemplary 
damages.  Leavenworth,  etc.,  R.  Co.  v.  Rice,  10  Kan.  436.  Bat 
whether  a  failure  to  give  signals  is  gross  or  simple  negligence  must 
depend  upon  circumstances.  Louisville,  etc.,  R.  Co.  v,  Webb,  97 
Ala.  308;  Leavenworth,  etc.,  R.  Co.  v.  Rice.  10  Kan.  426. 

Question  for  Jury. — The  question  whether  the  failure  to  ring  a 
bell  or  Bound  a  whistle  was  the  cause  of  the  injury  sustained  is  a 
question  of  fact  for  the  determination  of  the  jury. — Illinois  Cent.  R. 
Co.  V.  Benton.  59  lU.  174;  Chicago,  etc.,  R.  Co.  v.  McDauiels,  63  111. 
122,  7  Am.  Ry.  Rep.  60;  Terre  Haute,  etc.,  R,  Co.  v.  Jones.  11  111.  App. 
322;  Indianapolis,  etc.,  R.  Co.  v.  Blackman,  63  III.  U7,  7  Am,  Ry. 
Rep.  56;  Chicago,  etc.,  R.  Co.  v.  Lee,  68  III.  576;  Chicago,  etc.,  R.  Co. 
V.  Dvorak.  7  111.  App.  SSS;  McCormick  v.  Kansas  City,  etc.,  R.  Co.  50 
Mo.  App.  109;  Bauerborn  v.  New  York  Cent.,  etc.,  R.  Co.,  69  Hun 
(N.  Y.)  429,  affirmed  in  141  N.  Y.  553;  Cordell  v.  New  York  Cent., 
etc.  R,  Co,.  64  N,  Y,  535,  reversing  6  Hun  (N.  Y.)  461;  Calhoun  v. 
Gulf,  etc.,  R.  Co..  84  Tex.  226;  Chicago,  etc.,  R.  Co.  v.  Wilson,  133 
111.  55,  42  Am.  &  Eng,  R.  Cas.  153,  affirming  35  111,  App,  346, 

Speed.— No  rate  of  speed  at  crossings  is  negligence  per  se.  See 
Sutton  V.  Chicago.  St.  P.  M.  &  O.  Hy.  Co.,  10  Am.  &  Eng.  R.  Cas.. 
N.  S.  100,  and  note,  106. 

But  see  contra.  Railroad  Co.  v.  Lyon,  7  Rep.  556;  and  Reeves  v. 
Delaware,  etc.,  R.  Co.,  30  Pa,  St.  454. 


Southern  Ry.  Co. 

V. 

Harrell. 

(Supreme  Court  of  Georgia,  Xfay  i6, 189S.) 
Injuries  to  Stock— Cattle  Guards — Sufficiency  of  Petition,* — Thelaw 
imposea  upon  a  railroad  company  no  duty  to  build  or  maintain  at 
its  own  expense  cattle  guards  on  its  right  of  way,  except  at  public 
roads  or  private  ways  established  pursuant  to  law,  and  on  thedivid- 
ing  line  of  adjoining  landowners.  A  suit,  therefore,  against  a  rail- 
road company,  for  damages  growing  out  of  its  failure  to  maintain 
or  keep  in  proper  condition  a  cattle  guard,  is  demurrable,  the  peti- 
tion not  setting  forth  that  the  cattle  guard  in  question  was  at  either 
of  the  points  on  defendant's  road  above  designated. 
(Syllabus  by  the  Court.) 

Brror  by  defendant  from  Dodge  county  superior 
court.  Reversed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Roberts  <£■  Milner,  for  defendant  in  error. 

*Aa  to  the  duty  of  railroad  companies  to  construct  and  maintain 
cattle  guards,  see  generally  Atchison.  T.  4  S.  F.  H.  Co.  v.  Billings, 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  740,  and  extensive  note,  746  et  seq. 
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Alabama,  G.  S.  R.  Co. 

V. 

Fowler. 

{Supreme  Court  of  Georgia,  April  ti,  rSgS.) 
LiabilitvofCompftnyfor  Failure  to  Erect  Cattle  (juards— Evidence.* 
— In  a  suit  atfainst  a  railroad  company  bj  a  landowner  for  a  failure 
to  erect  cattle  guards,  as  required  b;  section  2243  of  the  Civil  C<Kle, 
it  is  incumbent  upontheplaintifftoshowupoa  the  trial  that  such  cat- 
tle g-uarda  were  necessary  to  protect  his  lands.  Where  the  evidence 
shows,  ou  the  contrary,  that  there  was  no  necessity  for  such  cattle 
g-nard  prior  to  the  time  it  was  actually  established  by  the  companj, 
a  verdict  for  the  plaintiff  was  contrary  to  the  evidence,  and  should 
have  been  set  aside. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Dade  county  superior  court. 
Jieversed. 

Jaco-way  dc  Jacovjay  and  Shumate  &  Maddox,  for 
plaintiff  in  error. 

T.  J.  Lumpkin  and  R.  J.  &  J.  McCanny,  for  defen- 
dant in  error. 

Simmons,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "We  are  of  opinion  that  the  plain- 
tiff in  this  case  has  not  brougrht  his  case  strictly 
within  the  terms  of  the  statute  under  which  he 
seeks  a  recovery.  The  statute  provides  that  railroad 
companies  shall  be  required  to  build  and  maintain 
cattle  jjuards  or  stock  gaps  at  certain  desig'nated  points, 
"when  necessary  to  protect  said  lands."  It  appearing' 
from  the  evidence  that  the  plaintiff's  lands  were  un- 
inclosed,  that  the  cattle  guard,  if  erected,  would  be 
no  protection  to  those  lands,  we  do  not  think  the  defen- 
dant company  was  required  to  erect  a  stock  gap  at  the 
place  designated,  A  landowner  cannot,  by  a  mere 
notice  that  he  desires  a  stock  gap  erected  at  a  certain 
point  on  a  line  between  himself  and  an  adjoining  land- 
owner, require  the  erection  of  such  cattle  guard.  If 
this  were  true,  an  owner  of  land  might  capriciously 
order  the  company  to  erect  acattleguard,aud  then  neg- 

*K%  to  the  dnty  of  railroad  companies  to  construct  and  maintain 
cattle  guards,  see  generally  Atchison,  T.  A  8.  F.  R,  Co.  v.  Billinffs, 
10  Am.  &  Eng.  R.  Cas.,  N.  S.,  740,  and  extensive  note,  TA,  et  seq. 
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lect  to  inclose  such  land;  thus  rendering  the  expense 
to  the  company  absolutely  unnecessary,  and  of  no  sort 
of  benefit  to  himself." 


Illinois  Cent.  R.  Co. 

V, 

Sanders. 

{Supreme  Court  of  Illinois,  April  i,  iSgj.) 
Injury  to  Employee — Switch  Yards — Defective  Track* — Employes 
Not  Chargeable  with  Notice. — The  law  of  Illinois  requires  railroad 
cotupaaies  to  furnish  reasonably  safe  tracks  within  their  switch 
yards;  and  brafcemen  whose  duties  require  them  toassist  insnitch- 
ing  aod  coupling  cars  when  their  trains  reach  such  yards,  in  the 
absence  of  knowledge  to  the  contrary,  have  the  right  to  presume 
that  railroad  companies  have  obeyed  such  requirement. 

Same— Negligence  — Evidence.— And  where  it  appeared  from  the 
evidence  that  the  injuries  of  the  plaintiff,  a  brakeman  in  the  em- 
ploy of  defendant,  resulted  from  his  foot  having  been  caUgfat  be- 
tween two  ties,  the  space  between  them  being  not  properly  filled, 
while  attempting  to  couple  cars  in  its  switch  yard,  and  that  he  had 
no  knowledge  of  the  defective  condition  of  the  track,  it  was  not 
error  to  refuse  to  direct  a  verdict  for  defendant. 

Appeal  by  defendant  from  Fourth  department  ap- 
pellate court,     A^rmed. 

William  H.  Green,  for  appellant. 

Samuel  L.  Dwight  and  Frank  J*".  JVoleman,  for 
appellee. 

Craig,  J.  in  detivering  the  opinion  of  the  court,  said: 
"But,  it  is  said,  conceding-  appellant  permitted  certain 
ties  to  remain  above  the  ground,  and  neg-lected  to  have 
the  spaces  underneath  and  between  the  ties  filled  with  a 
proper  substance,  and  neg-lected  to  have  the  cattle 
g-uard  properly  covered  with  a  suitable  passage,  yet,  as 
these  defects  were  not  concealed,  and  appellee  saw 
them,  or  might  have  seen  them,  and  having  notice,  be 
voluntarily  took  the  risk  arising  out  of  the  danger.  If 
the  plaintiff  knew,  or  by  the  exercise  of  ordinary  dili- 
gence might  have  known,  that  the  track  and  the  cattle 
guard  were  dangerous,  and,  knowing  these  facts,  at- 
tempted to  make  the  coupling,  and  was  injured,  he 
'See  note  at  end  of  case. 
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oufrht  not  to  recover.  But  the  plaintiff  testiSed — and  in 
this  he  is  not  contradicted — that  he  had  no  knowledg'e 
whatever  that  the  track  where  the  coupling  was  at- 
tempted was  out  of  repair.  The  law  required  the  rail- 
road company  to  furnish  a  reasoaably  safe  track  inside 
of  the  switching'  limits  where  the  switching  was 
required  to  be  done;  and  the  plaintiff,  in  the  absence  of 
knowledge  to  the  contrary,  had  the  rig^ht  to  presume 
that  the  railroad  company  had  discharg'ed  its  duty  in 
this  regard.  It  is  true  that  the  plaintiff  had  been  on 
this  run  for  three  weeks  before  the  accident,  and  he 
had  passed  over  the  track  twice  every  day  during  that 
time;  but  in  making  a  round  trip  of  100  miles,  and 
doing  all  the  switching  required  in  10  or  12  switch 
yards,  besides  handling  all  the  local  freight,  as  was 
done  by  the  crew  constituting  the  train  with  which 
plaintiff  was  connected,  it  is  unreasonable  to  suppose 
that  the  plaintiff  would  ia  so  shorta  time  become  famil- 
iar with  the  condition  of  the  track  where  switching 
was  required  to  be  done  along  the  entire  line  from 
Centralia  to  Kffingham.  The  ruling  in  Railroad  Co. 
V.  Johnson,  116  111.  206,  4  N.  E.  381,  that  the  law  does 
not  require  a  brakeman  upon  a  freight  train  absolutely 
to  know  all  the  defects  of  construction  which  may  be 
along  the  line  of  the  railroad,  is  applicable  here.  But 
it  is  said  the  defective  track  and  cattle  guard  were  in 
plain  view,  and  might  have  been  seen  by  the  plaintiff  if 
he  had  looked.  The  coupling  of  cars  is  a  dangerous  ser- 
vice. The  work  has  to  be  done  instantly  when  the 
cars  come  together.  A  slight  misstep  or  false  move- 
ment on  the  part  of  the  brakeman  may  expose  his  life 
or  limb  to  danger.  Hence  it  is  apparent,  when  a 
brakemaM  undertakes  to  make  a  coupling  he  has  no 
time  to  investigate  the  track,  and  determine  whether  it 
is  deTective  or  safe.  His  whole  attention  is  directed 
to  the  cars  that  are  coming  together,  and  the  dangerous 
act  he  is  required  to  perform,  and  it  cannot  be  expected 
that  he  will  stop  in  the  performance  of  this  duty 
to  examine  the  condition  of  the  track.  What  is 
said    in    Railroad    Co.    v.    Hines,    332    111.    161,    23 
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N.  E.  1021.  applies  here.  It  is  there  said : 
"The  burden  of  furnishiag'safe  machiaery,  appliances, 
«tc..  is  upon  the  master;  and  while  the  master  is  aof  to 
be  held  liable  for  defects  and  dangers  of  which  the  ser- 
vant is  fully  informed,  yet  the  servant  is  authorized  to 
rely  upon  the  acts  of  the  master  in  that  respect,  and  is 
under  no  primary  oblig^ation  to  investigate  and  test  the 
fitness  and  safety  of  the  machinery,  surroundings,  etc., 
■  in  the  absence  of  notice  that  there  is  something  wrong 
in  that  respect  (Shear.  R.  &  Neg.  [2d.  Ed.]  §  95;  Bish. 
Noncont.  Law,  §678;  Porter  f.  Railroad  Co..  60  Mo. 
160);  and  necessarily  much  more  is  the  servant  entitled 
to  assume  that  his  master  has  furnished  him  with  suit- 
able and  safe  materials,  machinery,  and  surroundings, 
and  relieved  him  of  investigation  and  inquiry  in  this  re- 
gard, where  *  *  *  the  performance  of  his  duties  requires 
constancy  of  attention  to  other  matters.  A  man  whose 
attention  is  constantly  directed  to  moving  cars,  and 
their  coupling  and  uncoupling,  cannot  possibly  give 
much  attention  to  the  ties,  switch  bars,  etc, ,  over  which 
he  may  from  time  to  time  have  to  pass."  Here,  when 
the  coupling  was  attempted,  plaintiff  was  between  two 
trains.  His  whole  attention  was  directed  to  the  coup- 
ling of  the  train.  He  saw  no  defect  in  the  track,  and 
the  cattle  guard  was  not  in  plain  view  from  his  position. 
The  white  ring  fence  which  came  up  to  it  on  the  west 
side  had  been  torn  away,  and  the  east  ring  fence  could 
not  be  seen.  Under  such  circumstances,  plaintiff  could 
not  be  chargeable  with  notice  of  the  defective  condition 
of  the  track.  Under  the  facts  as  they  appear  in  the 
record,  we  are  of  opinion  that  the  court  did  not  err  in 
refusing  to  instruct  the  jury  to  find  for  the  defendant. ' ' 

NOTE. 

Injuries  to  Employees  From  Defective  TracJc-^Brakemen  and 
other  employees  upon  railroad  trains  ti a viag  uospecial  reason  toac- 
i^uaint  themselves  with  the  coadttion  of  the  track  are  aot  required 
to  know  Trhether  or  not  it  is  in  safe  condition.  They  will  not  there- 
fore be  taken  to  bare  assumed  all  risks  of  injury  from  such  cause. 
O'Donnell  v.  Allegheny  V.  R.  R.  Co..  59  Pa.  St.  239;  Goheen  v. 
Texas,  etc.,  R,  Co.,  3  Cent.  L.  J.  382;  Meehaa  v.  Syracuse,  etc.,  R. 
Co.,  73  N.  Y.  585;  Porter  v.  Hannibal,  etc..  R.  Co.,  60  Mo.  160;  Chi- 
«ag'o,  etc.,  R.  Co.  v.  Sweet,  45  111.  197;  Harrison  v.  Central  R.  R.  Co. 
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of  N.  J.,  31  M.  J.  It.  293;  D&le  v.  St.  I^uib,  etc.,  R.  Co.,  63  Me.  455; 
Porter  v.  Hannibal  &  St.  Joe  S.  R.  Co.,  2  Am.  ft  Engr-  R.  Caa,  44. 
An  employee  has  the  right  to  rely  upon  the  prcBumption  that  the 
company  has  constructed  and  maintained  its  railroad  in  an  ordlnari- 
]y  safe  manner.  Snow  v.  H.  R.  R.  Co.,  8  Allen,  441;  Seaver  v. 
Boston  &  M.  R.  R.  Co.,  14  Gray,  466;  Gibson  v.  Pacific  R.  R.  Co.,  46 
Mo.  163;  Brothers  v.  Cartter,  S2  Mo.  372;  Devitt  v.  Pacific  R.  R.  Co.,  50 
Mo.  302;  Porter  f.  H.  A  St.  J.K.R.Co.,60Mo.  160;  Dale  p.  the  St.  L., 
K.  C.  A  N.  E.  Co.,  63  Mo.,  459.  It  is  the  company's  duty  to  provide  a 
safe  and  properly  constructed  railroad,  and  to  use  alt  reasonable  care 
and  diligence  to  keep  it  in  a  safe  condition.  Cayscrii,  Taylor, lOGray, 
274;  Castle  v.  Duryea,  32  Baldwin,  480;  Morg^an  v.  Cox,  22  Mo.  373; 
Ryan  v.  Fowler,  24  N.  Y.  420;  McDermott  v.  the  P.  R.  R.  Co.,  30 Mo. 
115;  Gorman  v.  the  P.  R.  R.  Co..  26  Mo.  441;  Gibson  v.  the  P.  R.  R. 
Co.,  46  M.o  163;  Kennedy  v.  N.  M.  R.  R.  Co.,  36  Mo.  360;  Porter  v.  H. 
&  St.  J.  R.  R.  Co.,  60  Mo.  160;  Lewis,  admr.  v.  St.  L.  &  I.  M.  R.  R. 
Co.,  59  Mo.  504;  Keegan  i>.  Kavanaugh,  &c.,  62  Mo.  232;  Whalen  v. 
Centenary  Church,  62  Mo.  328;  Dale  v.  the  St.  X.,  K.  C.  &  N.  Ry. 
Co.,  63  Mo.  459.  If  the  agents  of  the  company,  whose  duty  it  is  to 
keep  its  track  in  repair,  know  of  its  defects,  the  knowledge  of  such 
agents  is  the  knowledge  of  the  company.  Harper  v.  St.  L.  R.  R.  Co., 
47  Mo.  567;  Brothers  v.  Cartter,  52  Mo.  372;  LewU  v.  St.  L,.  &  I.  M. 
R.  R.  Co.,  59  Mo.  507;  Stoddard  v.  St.  Louis,  etc.,  R,  K.  Co.,  65  Mo, 
514;  Kansas  Pacific  R.  R.  Co.  v.  Little,  19  Kan.  267;  Walker  v. 
Boiling,  22  Ala.  294;  Chapman  v.  Erie  R.  R.  Co.,  55  M.  Y.  579! 
Malone  v.  Hathaway,  64  N.  Y.  5;  Lydon  v.  Manion,  3  Mo.  App,  601. 
See  Walker  v  Boston,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R.  Cas.,  141; 
Holden  v.  Fitchburg  R.  R.  Co.,  2  Am.  &  Eng.  R.  Cas.  94  ;  Lanning 
V.  N.  Y.  etc.,  R.  R.  Co.,  49  N.  Y.  536;  Huddleston  v.  Lowell  Machine 
Shop,  106  Mass.  286;  Dale  v.  St.  Louis,  etc.,  R.  R.  Co..  63  Mo.  455; 
Conroy  v.  Vulcan  Iron  Works,  62  Mo.  35;  Gibson  v.  Pacific  R.  R. 
Co.,  46  Mo.  163;  Porter  v.  H.  &  St.  J.  R.  R.  Co.,  60  Mo.  160;  Dale  v. 
St.  Louis,  etc.,  R.  R.  Co.,  63  Mo.,  459;  Wyatt  v.  Citizens  Railway 
Co.,  55  Mo.  485;  Whalen  w.  St.  I^uis,  etc.,  R.  R.  Co.,  60  Mo.  326; 
Smith  V.  Union  R.  R.  Co.,  61  Mo.  588;  Conroy  v.  Vulcan  Iron 
Works,  62  Mo.  35;  Dale  f.  St.  Louis,  etc.,  R.  R.  Co.,  63  Mo.  455. 


Southern  Ry.  Co. 
Arnold. 

{Supreme  Court  of  Alabama,  Feb.  4, 1897.) 
Injury  to  Switchman — Negligence  of  Vice  Principal— Sufficivncy  of 
Complsint.^In  an  action  against  a  railroad  by  its  switchman,  a 
complaint  which  alleges  that  plaintilT  was  injured  while  coupling 
cars  through  the  negligence  of  defendant's  engineer  and  yard  fore- 
man who   had  superintendence  intrusted   to  him,   states  a  cause  of 

Same— Coupling  Cars*— Assumption  of  Risk.*— It  appeared  from 
theevidencethat  plaintiff  in  such  action,  an  experienced  switchman, 

•See  note  at  end  of  case. 
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was  injured  while  coupling  cars  at  uigbt,  while  staadiag  on  the 
track  with  his  back  to  the  moving  car;  that  he  knew  great  care  and 
caution  was  necessary  in  coupling  such  cars;  and  that  there  was  no 
emergency  requiring  them  to  be  coupled  at  the  time.  Held,  that  he 
assumed  the  risk  and  could  not  recover. 

Same — Failure  to  Use  Ordinary  Care. — ^Undersucfa  circumstances, 
any  want,  however  slight,  of  ordinary  care  on  the  part  of  plaintiff 
is  suQicient  to  defeat  a  recovery  in  such  action. 

Appeal  by  defendant  from  city  court  of  Birming- 
ham.    Reversed. 

Smith  t&  Weatkerly,  for  appellant. 

Bowman  &  Harsh,  for  appellee. 

Haralson,  J.,  in  delivering-  the  opinion  of  the  court, 
said:  "The  plaintiflF.  as  he  himself  shows,  was  exper- 
ienced in  coupling  cars,  and  was  familiar  with  the  .use 
of  couplers  such  as  were  of  the  pattern  used  on  the 
cars  he  attempted  to  couple.  They  were,  as  he  says, 
of  a  daug-erous  kind  to  couple,  without  the  exercise  of 
great  care;  and  that  they  were  dangerous,  the  injury 
the  plainti£E  received  fully  establishes.  Their  danger 
was  known  to  him,  and  the  peril  was  obvious.  This 
called  for  the  exercise  of  a  higher  than  ordinary  de- 
gree of  care  by  him,  in  his  attempt  to  couple  them. 
Railroad  Co.  v.  Boland,  96  Ala.  626,  11  South.  667; 
7rf.,  106  Ala.  641,645,  18  South.  99;  Davis  v.  Railroad 
Co.  (Ala.)  18  South.  173." 

"There  was  no  emergency  or  rule  of  the  company, 
calling  on  him  to  incur  risk  in  effecting  the  coupling, 
which  was  not  consistent  with  his  safety.  The  cars, 
when  coupled,  were  to  be  left  on  the  track.  It  was  a 
matter  of  no  serious  consequence  for  them  not  to  have 
been  coupled.  The  night  was  dark;  the  plaintiff  had 
reason  to  believe  that  the  cars  would  be  run  in  from 
the  engine  onto  the  switch  by  a  kicking  switch,  and 
not  by  pushing  them;  he  failed  to  discover  on  the  ap- 
proaching car  any  lightor  other  evidence  that  they  were 
under  the  control  of  any  one  on  them  ;  he  stood  with 
his  back  to  the  cars  approaching  him,  placed  his  right 
arm  on  the  stationary  car  with  his  lamp  on  it,as  a  care> 
less  man,  or  one  indifferent  to  danger  might  do,  ad- 
justed the  pin  on  the  stationary  car,  and  attempted, 

11  (N  3)  A  A  E  K  Cas— SS 
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with  a  short  stick,  to  lift  the  liok  of  the  other  one  as  it 
approached,  and  in  doings  so  incautiously  placed  his 
hand  between  the  dead-woods.  He  took  no  note  of  the 
speed  of  the  approaching  cars,  and  was  attempting'  ia 
the  dark,  to  make  the  coupling  of  cars  provided  as 
stated,  with  double  dead-woods,  when  a  kicking^  switch, 
as  he  had  every  reason  to  believe  had  been  made,  and 
which  had  in  fact  been  made.  He  knew,  that  in  mak- 
ing- such  a  kick  of  cars,  for  the  purposes  of  coupling, 
it  was  impossible  for  the  engineer  to  accurately  adjust 
the  rate  of  speed  of  the  approaching  cars,  kicked  as  he 
says,  from  a  distance  of  from  10  to  15  car  lengths,  so 
that  they  would  barely  reach  the  cars  at  which  he  was 
standing.  The  risk  he  assumed  was  voluntary,  self- 
imposed,  very  great  and  unnecessary.  Railroad  Co. 
V.  Free,  97  Ala.  234,  12  South.  294;  Railroad  Co.  v. 
Bivens,  103  Ala.  148,  15  South.  515;  George  v.  Rail- 
road Co.  (Ala.)  19  South.  784,  790;  Warden  v.  Railroad 
Co.,  94  Ala.  277,  279,  10  South.  276." 

' '  We  cannot  do  better  than  to  state  the  rule  of  contribu- 
tory negligence,  as  applicable  to  the  case,  as  Mr.  Beach 
has  done:  ■  'The  standard  by  which  the  plaintiff's  neg- 
ligence is  to  be  measured,  is  the  standard  of  ordinary 
care,  and  the  rule  is  correctly  and  pertinently  summed 
up  in  Cremer  z'.  Town  of  Portland,  by  the  supreme 
court  of  Wisconsin  (36  Wis.  92):  "If  the  plaintiff  was 
guilty  of  any  want  of  ordinary  care  and  prudence  (how- 
ever slight),  which  neglect  contributed  directly  to  pro- 
duce the  injury,  he  cannot  recover.  *  *  *  It  is  not  the 
law  that  slight  negligence  on  the  part  of  the  plaintiff 
will  defeat  the  action.  *  *  *  Not  slight  negligence,  but 
any  want,  however  slight,  of  ordinary  care  on  the  part 
of  a  plaintiff,  is  sufficient  to  defeat  the  action."  '  Beach, 
Contrib.  Neg.  §§20,21." 

NOTE. 
Risks  Assumed  by  Servants  in  Coupling  Cars.— Onr  readers  are 
referred  to  the  followmg'  authorities  for  a  fiill  discussion  of  tbe 
question  as  to  what  risks  are  assumed  bj  a  servant  employed  in 
coupling-  cars  :  Critchfield  v.  Richmond  &  Danville  R.  Co.,  78  N,  C. 
300  ;  Le  Clair  v.  St.  Paul  4  Pac.  R.  Co.,  20  Minn.  9  ;  Chicago  &  N, 
W.  R.  Co.  o.  Ward,  61  111.  130 ;  Chicago,  etc..  R.  Co.  v.  Mnnroe,  aS 
111.  25 ;  Toledo,  etc.,  R.  Co.  v.  Black,  88  111.  113  ;  Watson  v.  Houston 
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&  T.  C.  R,  Co.,  11  Am.  A  En^.  R.  Cas.  213 ;  Day  v.  Toledo,  etc.,  R. 
Co.,  2  Am.  A  Sag.  R.  Cas,  126  ;  Clark  v.  St.  Paul  4  S.  C.  R.  Co.,  2 
Am.  &  Eng.  R.  Cas.  240;  Nashville  C.  A  St.  L.  R.  Co.  v.  Wheeler, 
4  Am.  &  Enp..B.  Cas.  633  ;  Naylor  v.  Chicago,  etc.,  R.  Co.,  S  Am.  A 
Ea^.  R.  Cas.,  460;  Pittsburg,  etc.,  R.  Co.  v.  Sentmeyer,  5  Am.  A 
Bug.  R.  Caa.  508  ;  Houston  &  T.  C.  R.  Co.  v.  Fowler,  8  Am.  &  Eag. 
R.  Cas.  504  ;  Northern  Central  R.  Co.  v.  Husaoo,  12  Am.  &  Eog.  R. 
Cas.  241  ;  Chicago,  etc.,  R.  Co.  v.  Clark,  IS  Am.  &  Eag.  R.  Cas.  261 ; 
BarlingtoQ,  etc.,  R.  Co.  v.  Coates,  Id.  265. 


Texas  &  P.  Ry.  Co. 

V. 

Barrett. 

{Supreme  Court  of  the  United  States,  April,  ig,  iSgj.) 
Injury  to  Employee— Corporation  Created  by  Act  of  Congress — 
Jurisdiction. — A  defendant  railroad  company  created  by  act  of  Con- 
g;ress  is  entitled  to  hare  the  cause  removed  to  a  federal  court- 
Explosion  of  Bollei — -Duty  of  Inspection.— There  was  evidence 
tending  to  show  that  plaintiff,  while  in  the  employment  of  defend- 
ant as  foreman  in  charge  of  a  switch  engine,  and  at  work  la  its 
yard,  was  Injured  by  the  explosion  of  another  engine,  with  which 
he  had  nothing,  and  was  not  required  to  have  anything,  to  do,  and 
which  had  been  placed  b;  the  foreman  of  the  roundhouse  on  a 
track  in  the  yard,  with  steam  up,  to  take  out  a  train;  that  the  boiler 
of  the  locomotive,  at  the  time  it  exploded,  and  for  a  considerable 
time  before  that,  was  and  had  been  in  a  weak  and  unsafe  state,  by 
reason  of  the  condition  of  its  stay  traits;  and  that  there  were  well 
known  methods  of  testing  the  condition  of  such  bolts;  and  that 
if  any  of  these  tests  had  been  properly  applied  to  the  boiler  with- 
in a  reasonable  time  before  the  explosion  their  condition  would 
have  been  discovered.  Held,  that  a  railroad  company  is  not  an  in- 
surer of  the  safety  of  its  engines,  as  it  is  only  traund  to  use  such 
tests  for  discovering  defects  in  machinery  as  it  is  customary  for 
prudent  railroad  companies  to  use. 

Same — Liability  of  Railroad  Companies. — A  railroad  company 
which  has  exercised  ordinary  care  to  furnish  reasonably  safe  and 
suitable  machinery,  is  only  liable  in  such  an  action  when  its  agents 
were  chargeable  with  notice  that  the  boiler  was  defective,  and  there 
was  absence  of  contributory  negligence  on  the  part  of  plaintiff. 

Same — Burden  of  Proof.* — The  burden  is  on  plaintiff  throughout 
snch  action  to  show  that  the  e>gine  was  unsuitable  for  use,  and 
that  its  defects  were  the  cause  of  its  explosion. 

Damages — Burden  of  Proof. — ^And  the  burden  is  oa  plaintiff  to 
show  the  extent  of  his  injuries,  and  the  damages  he  has  sustained 
becanse  of  them. 

Error    by  defendant  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit.     Affirmed. 
"See  note  at  end  of  case. 


.y  Google 


868  MASTER  AND  SERVANT  ^ol  XI 

Abstracts 

John  F.  Dillon,  W.  S.  Pierce,  and  /?.  JO.  Duncan, 
for  plaintiff. 

A.  H.  Garland  and  R.  C.  Garland,  for  defendant. 

Fuller,  C.  J.  in  delivering  the  opinion  of  the  court, 
said;  "We  think  that  these  instructions  laid  down  the 
applicable  rules  with  sufficient  accuracy  and  in  substan- 
tial conformity  with  the  views  of  this  court  as  expressed 
in  Hough  v.  Railway  Co.,  100  U.  S.  218;  Railroad  Co. 
V.  Herbert,  116  U.  S.  647.  6  Sup.  Ct.  590;  Railroad  Co. 
V.  McDade,  135  U.  S.  554,  10  Sup.  Ct.  1044;  Railroad 
Co.  V.  Daniels,  152  U.  S.  688,  14  Sup.  Ct.  756;  Rail- 
road Co.  V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  978; 
and  other  cases. 

NOTE. 

Injuries  to  Employee  from  Defective  Appliances'— Negligence — 
Burden  of  Proof. — ]n  an  action  to  recover  damages  for  injariea 
caused  by  the  use  of  a  defective  engfine,  altbongh  the  evidence  tna,j 
show  that  the  eag-ine  was  defective,  unsafe  and  insecure,  the  burden 
does  not  devolve  upon  defendant  to  show  that  its  condition  was  not 
and  could  not  by  the  exercise  of  reasoaa,ble  care  and  caution  have 
been  known  to  its  officers  and  agents.  Hudson  v.  Charleston,  C.  & 
C.  R.  Co.,41  Am.  &  Eng.  R.  Cas.  344.  As  between  master  and  servant 
no  presumption  of  negligence  arises,  on  the  part  of  the  master,  from 
the  mere  fact  that  the  servant  has  been  injuredwhile  in  his  employ. 
Joliet  Steel  Co.  v.  Shields,  146  111.  603,  34  N.  E.  Rep.  1108.  Short  v. 
New  Orleans  &  N.  E.  R.  Co.,  69  Miss.  848,  13  So.  Rep.   826. 

Where  a  servant  was  injured  by  the  breaking  of  a  chain  used  in 
raising  a  derailed  and  wrecked  car,  the  mere  fact  of  the  breaking 
of  the  chain  is  not  suQident  to  authorize  any  inference  or  presump- 
tion that  the  master  had  failed  to  exercise  reasonable  care  in  its 
selection.  Brymer  y.  Southern  Pac.  Co.,  90  Cal.  496,  27  Pac.  Rep. 
371. 

There  must  be  evidence  of  negligence  connecting  him  with  the 
injury.  The  mere  fact  that  machinery  proves  defective  and  that 
an  injury  results  therefrom,  does  not  fix  the  master's  Liability. 
Johnson  v.  Chesapeake  &  O.  R.  Co.,  36  W,  Va.  73,  14  S.  E.  Rep.  432. 

Where  the  judgre  charged  the  jury  "that,  if  the  car  was  overturned 
by  reason  of  any  defect  in  said  car,  or  of  the  track  on  which  it  was 
running,  this  is  in  itself  presumptive  evidence  of  negligence  on  the 
part  of  the  defendant,  and  the  burden  ia  then  on  the  defendant  to 
show  that  there  has  been  no  negligence  whatever" — Af/tf,  that  as 
between  master  and  servant,  such  presumption  of  negligence  does 
not  so  arise,  and  the  charge  was  erroneous,  Minty  v.  Union  Pac. 
R.  Co.,  3  Idaho  437,  21  Pac.  Rep.  660. 

In  an  action  by  an  employee  for  a  personal  injury  from  being  run 
over  by  a  car  while  it  was  being  switched,  if  the  negligence  of  the 
company  in  the  employment  of  the  foreman  or  conductor  engaged 
in  moving  the  car,  or  in  furnishing  proper  appliances,  etc.,  ia  relied 
on,  the  burden  of  proving  such  negligence  by  a  preponderance  of 
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evidence  rests  upon  the  plaintiS.  Chicagti  A  JH.  I.  R.  Co.  v.  Geary, 
17  Am.  &  £□£.  R.  Cas.  606,  110  111.  383. 

Where  an  employee  is  iajured  bj  a  collision  througfh  the  alleged 
defect  of  a  brake-shoe  having'  worn  thin,  so  that  the  brake  was 
ineffectnal,  it  is  incumbent  upon  him  to  prove  facta  permitting  the 
inference  that  the  brake  was  not  effectual.  Smith  v.  New  York 
C.  &  H.  R.  R.  Co.,  118  N.  Y.  64S,  23  N.  E.  Rep.  990,  30  N.  Y.  S.  R. 
%:  reversing  *S  Hun  588,  9  N.  Y.  S.  R.  612. 

.In  an  action  bj  an  employee  for  injuries  caused  b;  the  explosion 
of  an  engine,  the  onus  of  proving  negligence  ia  on  the  plaintiff,  and 
it  ia  not  enough  to  prove  the  fact  of  injury  from  the  explosion;  but 
the  rule  ia  different  when  the  action  is  brought  by  a  passenger. 
LouisvUle  A  N.  R.  Co.  v.  Allen,  28  Am.  A  Eng.  R.  Cas.  514,  78  Ala. 
49+;  Toledo.  W.  A  W.  R.  Co.  V.  Moore,  77  111.  217. 


Alabama  G.  S.  R.  Co. 

V. 

Roach. 

{Supreme  Court  of  Alabama,  June  /,  tSg^.) 

Injury  to  Employee — Contributory  Negligence— Proximate  Cause.* 

— Proximate  contributory  negligence  on  the  part  of  an   employee 

will  defeat  an  action  by  him  based  upon  the  simple  negligence  of 

the  company, 

Same. — It  appeared  from  the  evidence  that  plaintiff  had  b^en  in 
defendant's  employ  as  a  car  inspector  for  several  years;  that  he, 
without  giving  notice  of  his  intention  in  any  way,  went  uadera  car 
on  a  side  track  after  dark  to  inspect  it  and  was  injured  by  another 
car  being  pushed  against  the  one  he  was  inspecting,  and  that  he 
knew  that  cars  were  continually  being  pushed  in  on  such  side  track. 
Defendant  requested  the  court  to  charge  "if  the  jury  believe  all  the 
evidence  they  must  find  for  defendant."  Held,  that  such  charge 
should  have  been  given,  whether  or  not  the  absence  of  a  lookout  on 
the  car  being  pushed  showed  negligence  on  the  part  of  defendant. 

Appeal  by  defendant  from  JefEerson  county  cir- 
cuit court.     Reversed. 

Smith  &  Weatherly,  for  appellant. 
Lane  &  White,  for  appellee. 

Matter  and  Servant— Negligence  and  Contributory  Negligence — 
Proximate  Cause.-— In  all  cases  where  a  servant's  want  of  ordinary 
care  proximately  contributes  to  his  injury  he  cannot  recover,  even 
though  the  master  was  gTiilty  of  negligence  and  neglect  of  the  implied 
dnties  resting  upon  him.  United  States. — Grand  Trunk  R.  Co.  ii.  Ives, 
1*4U.  S.  40a  ;  Daubw.  Northern  Pac.  R.  Co.,  18  Fed.  Rep.  625;  Balti- 
more, etc.,  R.  Co.  V.  Jones,  95  U.  S.  439;  Schofield  v.  Chicago,  etc., 
R.  Co.,  114  U.  S.  617;  Holland  v.  Chicago,  etc.,  R.  Co.,  18  Fed.  Rep. 
243;  Aerkfetz  v.  Humphreys,-  14S  U.  S.  418;  Hudson  v.  Charleston, 
etc.,   R.  Co.,  55  Fed.  Rep.   248;  Aiken  v.  Smith,  54  Fed.  Rep.  896; 
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Gowen  v.  Harley,  56  Fed.  Rep.  975;  Southern  Pac.  Co,  v.  Pool,  160 
D.  S.  438;  Erskine  v.  Chino  Valley  Beet-Sugar  Co.,  71  Fed.  Rep.  270. 

Aladama.~Wighia>na  Ave,  etc.,  R.  Co.  v.  WalterB.  91  Ala.  «S; 
Louisville,  etc.,  R.  Co.  v.  Hall.  87  Ala.  708,  13  Am.  St.  Rep.  84;  Mo- 
bile, etc.,  R.  Co.  V.  Holborn,  84  Ala.  133;  Louisville,  etc.,  R.  Co.  c. 
Batiks,  104  Ala.  508;  Louisville,  etc.,  R.  Co.  v.  Mothershed,  97  Ala. 
261;  Andrews  v.  Birmingham  Mineral  R.  Co.,  99  Ala.  438;  Bur^ia  v. 
Louisville,  etc.,  R.  Co.,  97  Ala.  274;  Warden  f.  Louisville,  etc.,  R. 
Co.,  94  Ala.  277;  Memphis,  etc.,  R.  Co.  v.  Graham,  94  Ala.  545. 

Arkansas.— Baiitr  v-  St.  Louis,  etc..  R.  Co.,  46  Ark.  388;  St.  Louis, 
etc..  R.  Co.  w.  Bloyd,  60  Ark.  637,  31  8.  W.  Rep.  457;  St.  Louia,  etc., 
R.  Co.  V.  Rosa,  56  Ark.  271. 

Colorado.— Ctiiaa.eo,  etc.,  S.  Co.  v.  McGraw,  22  Colo,  363. 

Connecticul.—?Aa.\\a  v.  New  York,  etc.,  R.  Co,,  63  Conn.  573. 

Ctfor^fifl,— Savannah,  etc.,  R.  Co.  v.  Barber,  71  Ga.  644;  Parker  v. 
Georgia  Pac.  R.  Co..  83  Ga,  539,  Georgia  K.,  etc.,  Co.  v.  McDade.  59 
Ga.  73;  Central  R.,  etc.,  Co.  v.  Kitchens,  83  Ga.  83;  Brunswick,  etc., 
R.  Co.  V.  Smith,  97  Ga.  777;  Countryman  v.  East  Tennessee,  etc.,  R, 
Co.,  89  Ga,  835;  Wolf  v.  East  Tennessee,  etc.,  R.  Co.,  88  Ga.  210;  East 
Tennessee,  etc.,  R.  Co.  v.  Perkins,  88  Ga.  1. 

/aifloiJ.— Chicago,  etc.,  R.  Co.  i/.  Holdom,  66  111.  App.  201;  Camp- 
bell V.  Mullen,  60  III.  App.  497;  Stobba  v.  FitEsimmons,  etc.,  Co.,  58 
111.  App.  427;  Wabash  R.  Co.  v.  Elliott,  98  m.  481;  Indianapolis.etc, 
R.  Co.  V.  Plannigan,  77  111.  365;  Simmons  v.  Chicago,  etc.,  R.  Co., 
110  III.  340;  Lake  Shore,  etc,  R,  Co.  v.  Roy,  5  111.  App.  82;  Chicago, 
etc.,  R.  Co.  V.  Avery,  8  lU.  App.  133;  Peoria,  etc.  R.  Co.  v.  Rsss,  55 
111.  App.  638;  Illinois  Cent.  R.  Co.  v.  Stassen,  56  111.  App.  221;  Illi- 
nois Cent.  R.  Ccz^.  Winalow,  56  111.  App.  462;  Atchison,  etc.,  R.  Co. 
V.  Alsdurf.  47  111.  App.  200;  Chicago,  etc.  Smelting,  etc.,  Co.  v. 
Collins,  43  111.  App.  478;  Clark  v.  Chicago,  etc.,  R.  Co.,  92  111.  43j 
Wabash,  etc.,  R.  Co.  v.  Thompson,  10  111.  App.  271;  Chicago,  etc.,  B, 
Co.  V.  Merckea,  36  111.  App.  195. 

Indiana. — Louisville,  etc..  R.  Co.  v.  Hobbs,  3  Ind.  App.  445;  Sboner 
V.  Pennsylvania  Co.,  130  Ind.  170;  Indianapolis,  etc.  R.  Co.  v.  Lore, 
10  Ind.  554;  Bedford  Belt  R.  Co.  v.  Brown,  142  Ind.  659;  McBride  v. 
Indianapolis  Frog,  etc.,  Co.,  5  Ind.  App.  482;  Stewart  v.  Patrick,  5 
Ind.  App.  SO. 

/ozffl.— Deppe  v.  Chicago,  etc,  R.  Co.,  36  Iowa  52;  Nelling  v.  Chi- 
cago, etc.,  R.  Co.,  (Iowa  1895)  63  N.  W.  Rep.  568;  Baker  r.  Chicago, 
etc,  R.  Co.,  95  Iowa  163;  Haggerty  v.  Chicago,  etc.,  R.  Co.,  90  Iowa 
405;  Collins  v.  Burlington,  etc.,  R.  Co.,  83  Iowa  346, 

A'aniaj.— Missouri,  etc.,  R.  Co.  v.  Young.  4  Kan.  App.  219;  Ualon 
Pac.  R.  Co.  V.  Eatea,  37  Kan.  715;  Comstock  v.  Union  Pac.  R.  Co.,56 
Kan.  228. 

Kenlttcky.—He^ia  v.  Louisville,  etc.,  R.  Co.,  17  Ky.  L.  Rep.  1004; 
Illinois  Cent.  R.  Co.  v.  Hittiard,  18  Ky.  L.  Rep  505;  Briggs  v.  New- 
port News,  etc.,  Co.,  15  Ky.  L.  Rep.  618;  Louisville,  etc..  R.  Co.  v 
Kellum.  14  Ky.  L.  Rep.,  734,  (Ky.  1893)  21  S.  W,  Rep.  230. 

Louisiana.— Val^aA  v.  Cbicago,  etc.,  R.  Co.,  44  La.  Ann.  1003. 

jtfBine.— Worroell  v.  Maine  Cent.  R,  Co.,  79  Me.  397,  1  Am.  St, 
Rep.  321. 

Jfaryinnrf.— Michael  v.  Stanley,  75  Md.  464. 

Massachusetts. — Houlihan  v.  Connecticut  River  R,  Co.,  164  Mass. 
5SS;  Browne  v.  New  York,  etc.,  R.  Co.,  158  Mass.  247;  Riley  v.  Con- 
necticut River  R.  Co.,  135  Mass.  292. 
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Michigan.— 'Port  Wftyn«,  «1c.,  R.  Co.  v.  GilderBleeve,  33  Mich.  133; 
Hathaway  v.  Michigan  Ceat.  R.  Co.,  51  Micb.  253,  47  Am.  Rep.  569; 
Lorangfer  v.  Lake  Shore,  etc.,  R.  Co.,  104  Mich.  80;  Schaible  v.  Lake 
Shore,  etc.,  R.  Co.,  97  Mich.  318;  Wilson  v.  Michig-an  Cent.  R.  Co., 
94  Mich.  20;  O'Donnell  v.  Duluth,  etc.,  R.  Co.,  89  Mich.  174. 

jViMB«o(a.— Hug-hea  v.  Winona,  etc.,  R.  Co.,  27  Minn.  137;  Mc- 
Carthy V.  Lehisrh  Valley  Transp.  Co.,  48  Mian.  533. 

j»/i«i,Ki>^i.— Vicksburg,  etc.,  R.  00.11.  WUkina,  47  Miss.  404; 
Welsh  V.  Alabama,  etc.,  R.  Co.,  70  Mias.  20. 

^iMOKn'.— Taylor  v.  Misaouri  Pac.  R.  Co.,  (Mo.  1891)  16  S.  W. 
Rep.  206  ;  Schroeder  v.  Chicag:o.  etc.,  R.  Co.,  lOS  Mo.  322  ;  Francis 
V.  Kanaaa  City,  etc.,  R.  Co.,  127  Mo.  658 ;  Settle  v.  St.  Louia,  etc., 
R.  Co.,  127  Mo.  336,  48  Am.  St.  Rep.  633;  Craig  v.  Chicago,  etc,  R. 
Co.,  54  Mo.  App.  523 ;  Loring  v.  Kansas  City,  etc.,  K.  Co.,  128  Mo. 
349;  Gorham  v.  Kansas  City,  etc.,  R.  Co.,  113  Mo.  408;  York  f. 
Kansas  City,  etc.,  R.  Co.,  117  Mo.  405 ;  O'Mellia  v.  Kansas  City,  etc., 
R,  Co.,  lis  Mo.  205;  Towner  v.  Missouri  Pac.  R.  Co.,  52  Mo.  App.  648. 

New  Kor*.— Tomko  1/.  Central  R.  Co.,  1  N.  Y.  App.  Div.  289; 
LeBahn  u.  New  York  Cent.,  etc.,  R.  Co.,80Htta  (N.  Y.)  116;  Roll  p. 
Northern  Cent.  R.  Co.,  IS  Hua  (N.  Y.J  496,  80  N.  Y.  647;  Murphy  v. 
New  York  Cent.,  etc.,  R.  Co.,  y  Daly  [N.  Y.)  122  ;  Finnell  v.  Dela- 
ware, etc.,  R.  Co.,  129  N.  Y.  669,  42  N.  Y.  St.  Rep.  354  ;  Shields  v. 
New  York  Cent.,  etc.,  R.  Co.,  133  N.  Y.  5S7,  44  N.  Y.  St.  Rep.  72. 

OAio.— Krauae  v.  Morgan,  33  Ohio  L.  J.  304,  53  Ohio  St.  26. 

Oregon. — Stone  v.  Oregon  City  Mfg.  Co.,  4  Oregon  52. 

ftnnjyuanifl.— Pittaburg,  etc.,  R.  Co.  v.  Evans,  53  Pa.  St.  255; 
Cypher  v.  Huntingdon,  etc.,  R.,  etc.,  Co.,  1  Pa.  Adv.  Rep.  850,  149 
Pa.  St.  359. 

7Vj:<w.— Fritz  V.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  30  3. 
W.  Rep.  85;  Jones  *.  Galveston,  etc.,  R.  Co.,  11  Tei.  Civ.  App.  39; 
Southern  Pac.  Co.  v.  Ryan,  (Tex.  Civ.  App.  189S)  29  S.  W.  Rep.  S27; 
Harrisoa  v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  31  S.  W-  Rep. 
242;  St.  Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex.  8S;  Texas,  etc.,  R. 
Co.  V.  Young,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  145;  Texas,  etc., 
R.  Co.  V.  Cumpston,  4  Tex.  Civ.  App.  25;  Missouri  Pac.  R,  Co.  v. 
McKernan,  82  Tex.  204;  Houston,  etc.,  K.  Co.  v.  Conrad,  62  Tex. 
627;  Texas,  etc.,  R,  Co.  v.  Single,  9  Tex.  Civ.  App.  322. 

Ulah.— Cook.  v.  Bullion-Beck,  etc.,  Min.  Co.,  12  Utah  SI. 

fi>£7««a.— Darracott  v.  Chesapeake,  etc.,  R.  Co.,  S3  Va.  288,  5 
Am.  St.  Rep.  266;  Chesapeake,  etc.,  R.  Co.  v.  Hafner,  90  Va.  621; 
Richmond,  etc.,  R.  Co.  11.  De  Butts,  90  Va.  405;  Richmond,  etc.,  R. 
Co.  V.  Pannill,  89  Va.  552,  17  Va.  L.  J.  99. 

H^ashington.Sc\ia\z  v.  Johnson,  7  Waah.  403;  Brennen  v.  Front 
St.  Cable  R.  Co.,  8  Wash.  363. 

»"«(  rir^iaia.— Robinson  y.  West  Virginia,  etc.,  R.  Co.,  40  W. 
Va.  583;  Knight  v.  Cooper,  36  W,  Va,  232;  Johnson  v.  Chesapeake, 
etc.,  R.  Co.,  38  W.  Va.  206;  Beall  v.  Pittsburgh,  etc.,  R.  Co.,  38  W. 
Va.  525;  Overby  v.  Chesapeake,  etc..  R.  Co.,  37  W.  Va.  524,  S3  Am. 
ft  Eng.  R.  Caa.  417. 

Wwronsin.— Culbertson  v.  Milwaukee,  etc.,  R.  Co.,  88  Wis.  567; 
Kennedy  v.  Lake  Superior  Terminal,  etc.,  Co.,  87  Wis.  28;  PefFer  v. 
Cutler,  83  Wia.  231;  Williams  v.  Chicago,  etc.,  R.  Co.,  64  Wis.  1; 
SchuttE  V.  Chicago,  etc.,  R.  Co.,  44  Wis.  638;  Holum  v.  Chicago,  etc., 
R.  Co.,  80  Wis.  299. 
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Louisville  &  N.  R.  Co. 
Woods. 

{Supreme  Court  of  Alabama,  April  2j,  iSgj.) 
Imuriss  to  Brakeman— Negligence  of  Engineer — Admissibility  of 
Evidence. — In  an  action  for  damagea  against  a  railroad  companj 
by  its  brakeman  injured  by  a  fall  from  a  car,  his  fall  having  been 
the  result  of  alleged  neglig-euce  on  the  part  of  defendant's  engineer 
in  running  the  train  at  an  excessive  rate  of  speed,  it  was  error  to 
admit  evidence  to  show  that  it  would  have  been  the  duty  of  the  rear 
brakeman  on  the  train,  upon  seeing  that  it  was  going  at  a  danger- 
ous rate  of  speed,  to  set  up  brakes,  &uch  evidence  not  being  perti- 
nent to  any  issue  before  the  jury. 

Same — Elements  of  Damage.* — It  was  error  in  such  action  to  per- 
mit plaintiff  to  show  the  amount  of  his  savings  from  month  to 
month  out  of  his  wages,  the  amount  he  was  receiving  for  his  services 
being  the  legitimate  element  of  damage  in  this  connection. 

Appeal  by  defendant  from  Morgan  county  circuit 
court.     Reversed. 

Thos.  G.  Jones,  for  appellant. 
Sfeake  &  Russell,  for  appellee. 

KOTES. 

Personal  Injuries — Loss  of  Time  an  Element  of  Damages. — Where 
as  a  result  of  the  injuries  complained  of  the  plaintiff  has  been  dis- 
abled from  the  pursuit  of  his  ordinary  business  for  a  certain  period, 
there  may  be  a  recovery  for  the  value  of  the  time  so  lost.  Potter  v. 
Metropolitan  R.  Co.,  28  L.  T.  N.  S,  735 ;  Davidson  v.  Southern  Pac. 
Co.,  44  Fed.  Rep.  476  ;  Illinois  Cent.  H.  Co.  v.  Davidson,  76  Fed.  Rep. 
517;  South,  etc.,  Alabama  R.  Co.  v.  McLendon,  63  Ala.  266.  And 
see  Richmond,  etc.,  R,  Co.  v.  Farmer,  97  Ala.  141 ;  Ford  v.  Charles 
Warner  Co.,  (Del.  1893)  37  Atl.  Rep.  39 ;  Broyles  v.  Priaock,  97  Ga, 
643 ;  Illinois  Cent.  B.  Co.  v.  Cole,  62  111.  App.  480 ;  Stewart  v.  Mad- 
do  x,  63  Ind.  51;  Abilene  v.  Wright,  4  Kan.  App.  703;  Kemper  ^'. 
Louisville,  14  Bush  {Ky.)  87  :  Gaither  v.  Blowers,  11  Md.  S36  ;  Har- 
mon V.  Old  Colony  R.  Co.,  168  Mass.  377  ;  Geveke  v.  Grand  Rapids, 
etc.,  R.  Co.,  57  Mich.  589;  Wynne  v.  Atlantic  Ave.  R.  Co.,  14  N.  Y. 
Misc.  Rep,  (Brooklyn  City  Ct.)  394  ;  Niendorff  v.  Manhattan  R.  Co., 
4  N.  Y.  App.  Div.  46;  Carples  v.  New  York,  etc..  H.  Co.,  16  N.  Y. 
App.  Div.  158;  Hamilton  v.  Third  Ave,  R.  Co.,  S3  N.  Y.  25 ;  Mcln- 
tyre  V.  New  York  Cent.  R.  Co.,  37  N,  Y.  287;  Owens  v.  People's 
Pass.  R.  Co.,  155  Pa.  St.  334  ;  Gulf,  etc.,  S.  Co.  v.  Brown,  (Tex. 
Civ.  App.  1897)  40  S.  W.  Rep.  608;  Galveston,  etc.,  R.  Co.  v.  Waldo, 
(Tejt.  Civ.  App.  189S)  32  S.  W.  Rep.  783;  San  Antonio,  etc.,  R.  Co. 
V.  Keller,  11  Tes.  Civ.  App.  569;  Nones  v.  Northouse,  46  Vt.  587; 
Parsons  v.  Harper,  16  Gratt.  ( Va. )  64 ;  Turner  v.  Great  Northern  R. 
Co.,  15  Wash.  213;  Kliegel  v.  Aitken,  94  Wis.  432. 

The  salary  plaintiff  was  receiving  at  the  time  of  his  injury  is  the 
best  measure  of  the  value  of  hia  time  during  the  period  of  his  disa- 
bility.    Braithwaite  v.  Pennsylvania  R,  Co.,  177  Pa.  St.  1. 
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Where  Wages  Are  Paid  During  Disability.— It  has  been  held  that  a 
person  injured  cannot  recover  for  loss  of  time,  where  he  continues 
to  receive  his  wages  duringr  the  period  of  disability,  Montgomery, 
etc.,  K.  Co.  V.  Mallette,  92  Ala..  209;  Ephland  v.  Missouri  Pac.  R. 
Co.,  57  Mo.  App.  147 ;  Lee  v.  Western  Union  Tel.  Co.,  51  Mo.  App. 
375. 

On  the  contrary,  however,  it  has  been  decided  that  the  fact  that 
the  plaintiff's  employer  did  not  deduct  his  salary  during  the  time 
he  was  disabled  would  not,  in  an  action  ag-ainst  a  third  party,  miti- 

S:e  the  damages  to  which  the  plaintiff  was  entitled.  Ohio,  etc.,  R. 
V.  Dickerson,  59  Ind.  317. 

Wages  Lost  Not  Recoverable  as  Such.— With  reference  to  loss  of 
time  as  an  elemeot  of  damage,  Holmss,  J.,  in  Braithwaite  v.  Halt, 
168  Mass.  38,  said  :  "When  a  man  ia  allowed  to  prove  his  average 
earnings  or  the  wages  actually  lost  by  him,  they  are  proved  as  a 
measure  of  the  value  of  the  time  and  power  to  labor  of  which  he 
has  been  deprived,  not  as  themselves  recoverable  to  nomine." 

It  does  not  follow  as  a  necessary  conclusion  that  the  services  of  a 
plaintiff  before  the  time  of  his  injury  were  worth  no  more  than  the 
salary  that  he  was  actually  receiving  for  them.  But  the  fad  that 
he  accepted  service  at  that  price  ia  an  Important  one,  and  persuasive 
though  not  conclusive  evidence  that  the  price  received  waa  consid- 
ered by  him  as  a  fair  valuation.  Goodhart  v.  Pennsylvania  H.  Co., 
177  Pa.  St.  1. 


RUPPERT 

V. 

Brooklyn  Heights  R.  Co. 

^Couri  of  Appeals  of  New  York,  Oct.  ii,  1897.) 
KillingofPersoninSlreet— Negligence— Circumstantial  Evidence." 
—Where  it  appears  from  the  evidence  that  the  primary  cause  of  the 
injury  proceeded  from  one  of  two  sources,  for  one  of  which  defend- 
ant might  be  responsible,  but  not  for  the  other,  a  verdict  tor  plain- 
tiff is  unwarranted. 

Appeal  by  defendant  from  supreme  court,  g^eneral 
_  term.  Second  department.     Reversed. 

Thomas  S.  Moore,  for  appellant. 

Henry  A.  Monfort,  for  respondeat. 

O'Brien,  J.,  in  delivering  the  opinou  of  the  court, 
said  :  "The  jury  was  permitted  to  find  that  the  de- 
feudaot  was  responsible  for  the  obstruction  solely  upon 
circumstantial  evidence.  The  circumstances  were  that 
the  defendant  was  eng^aged  in  paving  between  the 
rails,  and  was  oblig-ed  to  convey  the  materials  for  that 
purpose.  It  was  absolutely  necessary  in  this 
•See  note  at  end  of  case. 
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case  to  prove  two  facts  before  the  defeudaat  cuuld 
be  adjudg'ed  liable  for  the  result  of  the  accident. 
These  facts  were :  (1)  That  the  defendant,  or 
its  servants,  produced  the  obstruction  by  allow- 
ing  the  stone  to  fall  from  the  carts,  or  by  plac- 
ing- it  there,  or  leaving  it  there;  (2)  the  mere  fact 
that  it  dropped  from  some  of  the  carts  in  use  by  the 
defendant  for  drawing  the  paving  stones  would  not, 
standing  alone,  make  out  the  cass.  The  plaintiff  was 
also  bound  to  show  that  this  resulted  from  careless  or 
improper  loading,  or  some  other  careless  or  negligent 
act  of  the  defendant's  servants,  since  it  had  a  perfect 
right  to  use  the  highway  for  the  purpose  of  conveying 
the  stones  to  the  point  where  they  were  used.  It  is 
entirely  true  that  a  material  fact  in  a  civil  or  criminal 
action  may  be  established  by  circumstantial  evidence, 
but  the  circumstances  must  be  such  as  to  lead  fairly 
and  reasonably  to  the  conclusion  sought  to  be  estab- 
lished, and  to  exclude  any  other  hypothesis  fairly  and 
reasonably.  It  has  been  said  that  circumstantial  evi- 
dence consists  in  reasoning  from  facts  which  are 
known  or  proved,  in  order  to  establish  such  as  are 
conjectured  to  exist,  but  the  process  is  fatally  vicious  if 
the  circumstance  from  which  we  seek  to  deduce  the 
conclusion  depends  itself  upon  conjecture.  People  v. 
Kennedy,  32  N.  Y.  141.  In  order  to  prove  a  fact  by 
circumstauces,  there  should  be  positive  proof  of  the 
facts  from  which  the  inference  or  coaclusion  is  to  be 
drawn.  The  circumstances  themselves  must  be  shown, 
and  not  left  to  rest  in  conjecture,  and,  when  shown,  it 
must  appear  that  the  inference  sought  is  the  only  one 
which  can  fairly  and  reasonably  be  drawn  from  these 
facts.  People  v.  Harris,  136  N.  Y.  439,  33  N.  E.  65. 
The  only  circumstance  which  the  plaintiff  proved  in 
this  case  was  that  tie  defendant,  about  the  time  of  this 
accident,  was  engaged  in  drawing  paving  stones  over 
the  street;  and  the  inference  which  is  sought  to  be 
■drawH'from  that  circumstance  is  that  this  granite  paving 
block  dropped  into  the  highway  from  one  of  the  carts 
through  the  neg'.igence  of  the  defendant's  servants. 
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But  it  appears  that,  while  the  defendant  was  so  eu- 
gag-ed  in  moving  the  paving  stone,  it  was  not  using  or 
moving  any  stone  of  this  character,  and  that  other 
parties  were.  Hence  the  reasoning  process  is  de- 
fective, since  it  is  at  least  as  reasonable  to  suppose 
that  the  stone  in  question  was  left  in  the  street  by  the 
careless  act  of  the  parties  who  were  using  and  moviag 
this  kind  of  stone,  as  by  the  defendant,  who  was  not. 
This  hypothesis  was,  of  course,  much  more  reasonable; 
and  so  the  question  arises  whether  a  verdict  based  en- 
tirely upon  such  circumstantial  evidence  should  be  per- 
mitted to  stand.  It  is  a  settled  principle  in  the  law  of 
negligence,  which,  it  has  been  said  should  never  be  lost 
sight  of,  that  when  the  plaintiff's  evidence  is  equally 
consistent  with  the  absence  as  with  the  existence  of  neg- 
ligence,  the  case  should  not  be  submitted  to  the  jury, 
since,  in  such  a  case,  the  evidence  fails  to  establish  the 
essential  fact.  Baulec  v.  Railroad  Co.,  59  N.  Y.  357. 
The  jury  could,  no  doubt,  have  attributed  the  presence 
of  the  stone  in  the  street  to  the  careless  act  of  the  other 
parties  who  were  using  granite  paving  stones  with  as 
much  reason  as  they  have  attributed  it  to  the  act  o£  the 
defendant.  The  circumstances  would  clearly  warrant 
that  inference  quite  as  clearly  as  the  other,  but  the  ver- 
dict imputes  that  fault  to  the  defendant,  againt  the  le- 
gal rule  which  governs  the  determination  of  facts  upon 
circumstantial  evidence.  The  case  is  one,  we  think, 
where  it  appears  that  the  primary  cause  of  the  injury 
proceeded  from  one  of  two  sources,  or  was  produced 
by  one  of  two  agencies,  for  one  of  which  the  defendant 
might  be  responsible,  but  not  for  the  other.  The  plain- 
tiff must  fail  if  the  evidence  does  not  show  that  the  in- 
jury was  the  result  of  some  cause  for  which  the  defend- 
ant is  responsible.  If,  upon  the  testimony,  it  is  just  as 
probable  that  the  injury  resulted  from  the  act  of  the 
other  parties  engaged  in  paving  as  from  that  of  the  de- 
fendant the  plaintiff  cannot  recover.  Searles  v.  Rail- 
way Co.,  101  N.  Y.  661.  5  N.  E.  66.  The  testimony  in 
this  case  subjects  the  judgment  to  the  operation  of  this 
rule,  and  so,  we  think,  it  must  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event." 
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MOTE. 

Negligence— Sufficiency  of  Evidence.— The  plaintiff  cannot  recorer 
in  an  action  for  datnag-es  lor  the  neg-lig-eut  killing-  of  hia  intestate 
nhere  it  appears  from  the  evidence  that  the  death  ma;  have  resulted 
from  one  of  several  possible  causes,  some  of  which  were  irreconcila- 
ble with  the  possibility  of  neglisrence  on  the  part  of  the  defendant. 
Kenneson  v.  West  End  St.  Ry.  Co.  (Mass.),  9  Am.  &  Eng.  R.  Cas., 
N.  S.,  445. 

In  an  action  to  recover  for  injuries  received  by  an  employee  of  a 
railway  company  resulting  in  his  death,  and  alleg-ed  to  have  been 
caused  by  a  defect  in  the  machinery  of  a  handcar,  the  only  evidence 
connecting  the  defendant  with  the  employee's  injuries  was  that  the 
fall  which  caused  the  injuries  might  have  been  caused  by  the  slip- 
ping of  the  gear  of  the  car,  and  that  the  box  over  the  gear 
would  rise  suffioienlly  when  a  hard  grade  was  being  climbed  to 
allow  the  gear  to  slip,  but  it  was  not  estabiished  that  the  fall  was 
caused  by  the  slipping  of  the  gear.  Held,  that  the  court  did  not 
err  in  instructing  a  verdict  for  the  defendant.  Clare  v.  New  York 
&  N.  E.  R.  Co.  (Mass.),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 

Plaintiff's  intestate,  a  brakeman,  was  seen  standing,  in  the  dark, 
without  a  lantern,  upon  the  top  of  a  car  of  a  freight  train  just 
before  it  reached  a  certain  bridge  which  extended  over  the  track, 
and  his  dead  body  was  found  upon  the  same  car  after  the  train  had 
passed  under  the  bridge.  There  was  no  evidence  showing  any 
wound,  or  bruise  upon  his  person,  or  other  evidence  warranting  the 
conclusion  that  he  was  struck  by  the  bridge,  though  the  bridge  was 
only  seventeen  feet  above  the  track  and  the  cars  sufGciently  high 
to  admit  the  possibility  of  such  an  accident  to  a  man  of  average 
height  standing  upon  them.  There  was  no  proof  as  to  the  height 
of  the  deceased,  but  he  had  passed  but  once  before  under  such  bridge, 
and  there  were  no  established  signals  on  either  side  of  it  to  notify 
trainmen  of  danger,  and  the  train  was  moving  faster  at  the  time 
than  the  rules  of  the  railroad  company  permitted.  Held,  that  the 
plaintiff  had  not  established  by  a  fair  preponderance  of  evidence 
every  fact  essential  to  his  cause  of  action,  and  tbc  burden  of  proof 
as  to  all  such  facts  was  upon  him  in  an  action  to  recover  damages 
for  negligence.  Fitzgerald  v.  New  York  Cent,  &  H,  R.  R.  Co.  (N. 
y.t,  9  Am.  A  Eng.  R.  Cas.,  N.  S.,  iM. 


Augusta  T..  &  G.  R.  Co.  et  al. 

{Circuit  Court,  S.  D.  New  York,  Feb.  32,  1897.) 
Execution  Sales  — Directors— Purchasers— Creditors.— C.  was  a 
director  and  creditor  of  a  railroad  company;  and  having  purchased 
its  property  at  the  execution  sale  made  to  satisfy  his  claim,  trans- 
ferred the  property  to  another  railroad  company.  Held,  that  the 
latter  company  could  not  be  held  liable  to  creditors  of  the  former 
company  for  or  on  account  of  the  price  paid  by  C.  at  the  execution 
«ate. 
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Same — Prefsrance  of  Directors.* — But  that  C,  thoag-h  he  had 
done  no  more  than  was  permissible  in  a  creditor  not  staading;  la  a 
trust  relation  to  the  corporation,  must  divide  the  proceeds  of  the 
execution  sale  ratably  with  plaintiff,  a  creditor  of  the  company 
prior  to  the  rendition  of  the  judgment  In  favor  of  C,  no  preference 
being  allowed  a  director. 


Jokn  A.  Slraley,  for  plaintiff. 
Charles  B,  Meyer,  for  defendant. 


Farmers'  Loan  &  Trust  Co. 

V. 

Nestelle. 

(Circuil  Courl  of  Appeals,  Ninth  Circuit,  Feb.  ij,  1897.) 
Insolvency — Mortgages — Judgments  for  Negligent  Killing — Prio- 
rity-t — A  judgment  against  a  railroad  corporation  for  the  negligent 
killing  of  a  passenger  is  not  entitled  to  priority  of  payment  from 
a  receiver  appointed  to  take  possession  of  and  operate  the  corporate 
property  over  a  pre-existing  mortgage  indebtedness. 

Appeal  by  mortg;agee  from  the  Circuit  Court  of 
the  United  S^tes  for  the  Northern  Division  of  the  Dis- 
trict of  Washing-on.     Reversed. 

Crowley  dt  Grossciip  and  John  B.  Allen,  for  appel- 
lant. 

Carr£  Preston  and  S.  H.  Piles,  for  appellee. 

Before  Gilbert  and  Ross,  Circuit  Judg-es,  and 
Ha WLEY.' District  Judge. 

HawlEY,  D,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "Upon  the  principles  announced  in  Farm- 
ers' Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.  (No. 
319)  79  Fed.  227,  and  the  authorities  there  cited,  the  or- 
der of  the  circuit  court  is  hereby  reversed,  with  costs 
in  favor  of  the  appellant." 

•As  to  Preference  of  Directors,  see  Atlas  Tack  Co.  ei  al.  v.  Macon 
Hardware  Co.  et  at.  (Ga,),  8  Am.  &Eng.  Corp.  Cas.,N.S.,--;  Hem  p. 
Van  Dusen,  r-^  a/.  (Wis.),  7  Am.  *  Eng.  Corp.  Cas.,  N.  S.,359;But- 
ler  f.  Harrison  Land  &  Mining  Co.  (Mo.),  7  Am  &  Eng.  Corp.  Cas., 
N.  S..192,  and  note,  p.  203;  Shufeldt  et  at.  v.  Smith  f^  a/..(Mo.),  7 
Am.  &  Eng.  Corp.  Cas.,  N.  S.,  204,  and  note,  p.  210. 

fSee  Farmers'  Loan  A  Trust  Co.  v.  Northern  Pac.  R.  Co.  elal. 
(C.  C.  A.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  81,  3.V1A  foot-note. 
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New  York  Security  &  Trust  Co. 
Louisville  E.  &  St.  L.  C.  R.  Co.  et  al. 

{Circuit  Court,  D.  Indiana,  March  rS,  iSgj.) 
Insolvency— Mortgages — Judgments  for  Negligent  Killing — Pri- 
ority.*— A  judgment  a.ga.inst  a.  railroad  corporation  for  the  neglig'cnt 
killing  of  a  passenger  is  not  entitled  to  priority  of  payment  from  a 
receiver  appointed  to  take  poasesaioo  of  and  operate  the  corporate 
property  over  a  pre-exiating  mortgage  indebtedness,  compensation  for 
such  Injuries  not  being  necessary  operating  expenses. 

Same— Supersedeas  Bond — Sureties. — Nor  is  the  claim  to  indem- 
nity of  an  unsecured  surety  on  a  supersedeas  bond  given  by  a 
railroad  company  subsequent  to  a  mortgage  entitled,  upon  afGrmance 
of  the  judgment,  to  priority  over  such  mortgage. 

Demurrer  to  answer  to  intervening-  petition.  Over- 
ruled, 
Miller  &  Elam,  for  petitioners. 
William  L.  Taylor,  for  receivers. 


Burlington  Gaslight  Co. 

V, 

Burlington,  C.  R.  &  N.  Ry.  Co. 

{Supreme  Court  of  the  United  States,  February  /j,  iSgj.) 
Use  of  Public  Lands  by  Railroads— Grants  to  Cities— Reservation 
for  Public  Uses.— In  18S3  congress  passed  an  act' (10  Stat.  157) 
granting  to  certain  cities  the  land  reserved  by  5  Stat.  70,178  for  a 
public  highvray,  and  for  other  public  uses,  and  provided  that  the 
grant  should  operate  as  a  relinquishment  only  of  the  right  of  the 
United  States  to  such  land,  and  should  not  affect  the  rights  of 
third  persons  therein,  or  to  the  use  thereof.  Held,  that,  the  reser- 
vation being  along  a  navigable  river,  and  two  hundred  feet  in 
Tvidth,  it  could  not  be  inferred  that  it  was  intended  for  public  travel 
alone,  and  showed  that  the  uses  to  which  it  might  be  put  included 
all  public  uses  which  would  tend  to  facilitate  commerce. 

Same— Public  Use.f — And  its  use  for  railroad  purposes  was  a 
public  use  withid  the  meaning*  of  the  statute. 

Same — Abutting  Owners — Right  to  Enjoin.— And  such  use  of  the 
reservation,  authorized  by  the  cities,  cannot  be  enjoined,  in  the  ab- 
sence of  constitutional  provisions,  by  an  abutting  property  owner, 
whatever  may  be  his  right  to  compensation  growing  out  of  the 
injury  done  his  property  by  the  construction  and  operation  of  the 
railroad. 

•See  Farmers'  Loan  A  Trust  Co.  v.  Northern  Pac.  R.  Co.,(C.  C. 
A.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  81  An&  foot-note. 
f  See  note  at  end  of  case. 
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Brror  by  plaintiff  to  the  Supreme  Court  of  the 
State  of  Iowa.     Affirmed. 

P.  Henry  Smyth,  for  plaintiff  in  error. 

NOTES. 

Public  Uses — Lands  Usad  far  Railroads. — Where  railroads  are 
constructed  and  operated  under  the  authorit  j  of  the  state  legislature, 
either  b  j  corporatioas  or  joint  stock  companies, they  are  to  be  deemed 
constructed  and  operated  for  the  public  use  or  benefit.  See  Bradley 
V.  N.  Y,  &  H,  R.  Co..  21  Conn,  294;  Renesaelaer  &  S.  R.  Co.  v.  Da- 
vis, 43  N.  Y.  142;  In  re  Kerr,  42  Barb.  (N.  Y.)  121;  Beekman  v. 
Saratog-a  &  S.  R.  Co.,  3  Paig-e  Ch.  (N,  Y.)  45;  Blood  good  v.  Mohawk 
&  H.  R.  Co..  14  Wend  (N.  Y.)  54,  18  Wend.  (N.  Y.)  17,  18;  Clark  v. 
Rochester,  5  Abb.  (N.  Y.)  Pr.  124. 

Id  the  case  of  Olcott  v.  Fond  du  Lac  Co.,  16  Wall.  (U.  S.)  678,  the 
court  by  Strong,  J.,  said :  "Whether  the  use  of  a  railroad  is  a  pub- 
lic or  private  one  depends  in  no  measure  upon  the  question  who 
constructed  it  or  who  owna  it.  It  has  never  been  considered  a  matter 
of  any  importance  that  the  road  was  built  by  the  agency  of  a  private 
corporation.  No  matter  who  is  the  agent,  the  function  performed 
i^  that  of  the  State.  Though  the  ownership  is  private,  the  use  is 
public.  So  turnpikes,  bridges,  ferries  and  canals,  although  made 
by  individuals  under  public  grants,  or  by  companies,  are  regarded 
aapublici  juris."  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick. 
(Mass.)  495;  11  Pet.  (U.  S.)  419. 

So  also  it  is  held  that  although  built  and  operated  by  private  cor- 
porations, railroads  are  in  one  sense  public  works.  They  are  for 
the  accommodation  of  the  public  and  are  allowed  aad  protected  in 
their  franchises  by  the  public  law.  Worcester  v.  Western  K.  Co., 
4  Met.  (Mass.)  564.  See  also  3  Am.  &.  £ng.  R.  Cas.,  N.  S.,  note,  32 
and  33. 


Jamestown  &  N.  R.  Co. 

V. 

Jones. 

(Supreme  Court  of  North  Dakota,  June  4,  /SgS.) 
Grant  of  Right  of  Way  over  Public  Lands— Pr».emptorB."— As 
against  settlers,  the  grant  of  a  right  of  way  to  a  railroad  company 
under  the  act  of  congress  passed  in  1875  attaches  only  after  the  pro- 
file of  the  road  has  been  approved  by  the  secretary  of  the  interior, 
and  not  from  the  time  the  road  itself  is  constructed. 

Same. — One  who  settles  upon  land  before  such  profile  is  approved, 
with  intent  to  make  a  pre-emption  filing  thereon,  secures  such  a 
possessory  right  therein  as  is  required  to  be  condemned  by  section  3 
of  the  act,  although  at  the  time  of  his  aettlement  the  roal  has  been 
constructed,  and  is  in  full  operation.  The  land  is,  from  the  time  of 
such  settlement,  land  disposed  of,  within  the  implication  of  section 
4  ;  and  hence  the  settler  does  not  take  subject  to  the  right  of  way, 

•See  note  at  end  of  case. 
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which  is,  under  the  statute,  superior  to  the  title  of  the  settler  onlj- 
as  to  Land  disposed  of  after  the  approval  of  the  profile. 

Same— Failur^  by  Pre-emptor  to  File  Statement. ~^e/J,  further, 
that  the  failure  of  the  settler  to  file  his  declaratory  statement  with- 
ia  the  time  [irescribed  by  the  statute  will  not  affect  his  rights,  as 
against  the  railroad  company's  right  of  way. 

Same — Failure  to  make  Final  Proof. ^Neither  will  his  omisaion  to 
make  final  proof  within  the  statutory  period  destroy  his  superior 
rights,  when  he  is  prevented  by  the  fact  that  there  ia  an  uncanceled 
homestead  entry  against  the  land. 

Abandonment  by  Pre-emptor.* — The  rule  that,  when  public  lands 
have  been  entered,  they  are  segregated  from  the  public  domain,  and 
that  thereafter  a  railroad  grant  cannot  attach  to  them,  despite  the 
fact  that  such  entry  is  subsequently  abandoned  or  set  aside,  does 
not  apply  to  the  grant  of  a  right  of  way  under  the  act  of  congress 
passed  in  1375.  As  against  the  United  States,  the  grant  attaches  at 
the  time  of  the  approval  of  the  profile,  even  though  such  land  has 
been  already  filed  upon, — subject,  however,  to  such  prior  entry. 
But,  if  the  same  is  thereafter  canceled  or  abandoned,  the  grant  of 
the  right  of  way  becomes  absolute. 

(Syllabus  by  the  Court.} 

Appeal  by  plaintiff  from  Stutsmao  county  district 
court.     Affirmed. 

Ball,  Watson  <&  Maclay  and  James  B.  Kerr,  for 
appellants. 

S.  E.  Elsvjorth,  for  respondent. 

Corliss,  C.  J.,  in  delivering  the  opinion  of  the  court 
said:  '"Plaintiff  claims  that  it  is  entitled  to  a  right  of 
way  over  the  defendant's  land.  It  is  conceded  that  it 
has  never  purchased  or  condemned  such  right  of  way. 
All  the  title  it  Las  must  rest  upon  the  act  of  congress 
passed  March  3,  1875,  entitled  "An  act  granting  to 
railroads  the  right  of  way  through  the  public  lands  of 
the  United  States."  Section  1  of  that  act  declares 
'that  the  right  of  way  through  the  public  lands  of  the 
United  States  is  hereby  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  state  or  territory, 
except  the  District  of  Columbia,  or  by  the  congress  of 
the  United  States,  which  shall  have  filed  with  the 
secretary  of  the  interior  a  copy  of  its  articles  of  incor- 
poration, and  due  proofs  of  its  organization  under  the 
same,  to  the  extent  of  one  hundred  feet  on  each  side  of 
the  central  line  of  said  road;  also  the  right  to  take  from 
the  public  lands  adjacent  to  the  line  of  said  road,  mat- 
erial, earth,  stone  and  timber  necessary  for  the  con- 
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structiou  of  said  railroad;  also  ^routid  adjacent  to  such 
right  of  way  for  station  buildings,  depots,  machine 
shops,  side-tracks,  turn-outs  and  water  stations,  not  to 
exceed  in  amount  twenty  acres  for  each  station,  to  the 
extent  of  one  station  for  each  ten  miles  of  its  road.' 

"Defendant,  at  the  outset,  lays  down  the  broad  propo- 
sition that,  when  the  g^rant  became  operative  as  to  the 
plaintiff,  the  land  in  question  was  no  longer  public  land, 
because  of  the  fact  that  there  were  then  outstanding' 
two  pre-emption  and  one  homestead  filing's  against  it. 
And  in  this  connection  he  cites  a  number  of  decisions 
in  support  of  the  well-established  doctrine  that  in  cases 
of  land  grants  (not,  however,  for  a  right  of  way)  the 
character  of  the  land  as  public  land  is  fixed  by  its  con- 
dition at  the  moment  the  grant  attaches,  and  that,  there- 
fore, if  any  portion  of  the  grant  has  been  previously 
segregated  from  the  public  domain  by  entry,  it  does  not 
fall  within  the  terms  of  the  grant,  even  though  such 
entry  be  thereafter  abandoned  or  set  aside.  Railroad 
Co.  V.  Whitney,  132  U.  S.  357,  10  Sup.  Ct.  112;  Rail- 
way Co.  V.  Dunmeyer,  113  U.  S.  629,  5  Sup.  Ct.  566; 
Bardon  v.  Railroad  Co..  145  U.  S.  535,  12  Sup.  Ct.  856; 
Railroad  Co.  v.  Colburn,  164  U.  S.  383,  17  Sup.  Ct. 
98;  Whitney  v.  Taylor,  158  U.  S.  85,  15  Sup.  Ct.  796. 
We  do  not  think  that  these  decisions  apply  to  the  act 
under  which  plaintiff  claims.  When  the  act  of  1875  is 
construed  as  a  whole,  we  believe  that,  as  against  the 
United  States,  the  right  of  way  is  transferred,  even 
when  the  land  has  been  entered  at  the  time  the  map  is 
approved,  and  that,  if  such  entry  is  subsequently  aband- 
oned or  set  aside,  the  grantee  will  enjoy  an  absolute 
easement  in  the  land.  The  rights  of  the  railroad  com- 
pany will  be  subject  to  all  rights  which  have  attached 
to  the  land  before  the  filing  and  approval  of  the  map  of 
definite  location.  But,  as  against  the  United  States, 
the  grant  is  as  effective  in  cases  where  the  land  has 
been  entered  as  where  it  has  not.  Under  any  other 
view  of  the  statute,  the  railroad  company  might  be  com- 
pelled to  condemn  successive  rights  of  settlers,  only  to 
find  tfaatall  its  proceedings  were  futile,  because  in  each 
11  (M  s)  A  &  E  K  Ca»— 56 
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case  the  settler's  rigfhts  were,  by  cancellation  or  aband- 
onment, destroyed.  We  think  that  it  was  the  purpose 
of  congress  to  make  the  grant  operative  as  against  the 
g-overnment,  subject  only  to  existing  rights  of  settlers, 
and  that  thequestion  whether  a  particular  piece  of  land 
was  within  the  terms  of  the  grant,  so  far  as  the  gov- 
ernment was  concerned,  was  not  to  depend  upon  the 
freedom  of  that  land  from  settlement  at  the  time  the 
map  was  approved.  Under  this  view  of  the  statute,  a 
railroad  company  could  never  be  required  to  condemn 
any  other  than  existing  rights.  When  those  should 
once  be  condemned,  the  destruction  or  abandonment 
thereof,  followed  by  a  new  entry,  would  not  force  the 
grantee  to  assume  anew  the  burden  of  condemning  sub- 
sequent rights,  and  meeting  with  a  similar  experience, 
to  take  up  again,  perhaps,  the  Sisyphean  task  of  toil- 
ing hopelessly  for  title,  only  to  find  each  time  that  all 
its  efforts  had  proved  abortive.  Nor  are  we  without 
express  authority  on  this  point.  Hamilton  v.  Railway 
Co.  (Idaho)  28  Pac.  408.  The  decision  of  the  court  in 
that  case,  accurately  stated  in  the  syllabus,  is  as  follows: 
'One  Wilkins  filed  declaratory  statement  November  7, 
1888,  and  relinquished  the  same  October  5,  1889,  on 
which  day  Daniel  made  homestead  entry  of  the  same 
tract,  and  on  April  29,  1890,  made  cash  entry  of  said 
tract,  and  on  September  3,  1890,  conveyed  W  warranty 
deed  to  Hamilton  a  portion  of  said  tract.  The  railroad 
company  claims  right  of  way  over  tract  conveyed  to ' 
Hamliton,  by  reason  of  compliance  withactof  congress 
of  March  3,  1875,  and  the  approval  of  the  plat  by  the 
secretary  of  the  interior  July  11, 1889.  Hamilton  claims 
damages  because  of  company  grading  its  roadbed 
through  said  conveyed  tract.  Held,  that  Wilkins'  pre- 
emption filing  did  not  exempt  said  land  from  the  grant 
of  right  of  way  to  the  company,  as  he  relinquished  the 
same  before  perfecting  the  title;  that  there  was  no  pri- 
vity of  estate  between  said  Wilkins  and  Daniel:  that 
jjatent  to  Daniel  would  take  effect,  by  relation,  October 
5.  1889,  the  date  of  Daniel's  homestead  entry,  and 
would  not  antedate  the  grant  to  the  company.      And 
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in  Alexander  v.  Railroad  Co.  (Mo.  Sup.)  40  S.  W.  104, 
tfae  same  doctrine  was  announced  and  applied." 

NOTES. 

Public  Lands— When  Railroad  Grant  Attaches— Rights  of  Pre-«mp- 
tors. — The  rights  of  a  pre-emption  claimant  to  public  land  of  the 
Uaited  States  are  reserved  by  the  Act  of  Congress  of  March  3,  187S, 
entitled  "An  act  granting-  to  railroads  a  right  of  way  through  the 
public  lands  of  the  United  States;"  and  where  a  railroad  appro- 
priates public  lands  upon  which  a  pre-emption  entry  has  been  prop- 
erly made  prior  to  the  filings  of  a  profile  of  the  road  in  the  office  of 
the  secretary  of  the  interior  the  railroad  is  liable  for  damages. 
Enoch  V.  Spokane  Falls  &  N.  R.  Co.,  6  Wash,  393,  33  Pac.  Rep.  966. 

Under  the  Act  of  Congress  of  March  3,  1875,  before  a  railroad 
company  can  acquire  a  right  of  way  over  public  lands,  or  lands  for 
station  purposes,  it  must  file  with  the  register  of  the  land  office  for 
the  district  a  profile  of  its  road,  as  required  by  section  4  of  the  act ; 
therefore,  where  a.  company  files  a  map  of  land  it  desires  for  station 
purposes,  before  it  files  a  profile  of  its  road,  but  an  individual  files 
his  declaratory  statement  and  settles  on  the  land  before  such  profile 
is  filed,  a  patent  issued  to  him  is  good  as  against  the  claim  of  the 
road  :  Lilienthal  v.  Southern  Cai.  R.  Co.,  56  Fed.  Rep.  701. 

Same— When  Rights  of  Pre-emptors  Attach. — The  congressional 
grant  of  lands  in  aid  of  the  Nurthern  Pacific  Railroad  applied  only 
to  snch  lands  to  which  "the  United  States  had  full  title  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre-emption 
or  other  claims  or  rights  at  the  time  the  line  of  such  road  is  def- 
initely fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commissioner 
of  the  general  land  oBice."  Held,  that  lands  entered  as  mining 
claims,  for  which  applications  for  patents  were  pending  when  the 
plat  of  the  road  was  filed,  are  not  included  in  such  grant,  although 
such  lands  were  subsequently  declared  to  be  agricultural,  and  the 
entries  as  mining  claims  held  to  be  invalid.  Northern  Pac,  R. 
Co,  V.  Sanders  (C.  C),  46  Am.  ft  Eng.  R.  Gas.  431. 

In  Whitney  v.  Taylor.  45  Fed,  Rep.  610,  it  appeared  that  Act  Cong., 
July  1,  1862  (12  U.  S.  St.  489),  granted  in  aid  of  a  railroad  company 
all  the  odd-numbered  sections  of  land  within  certain  limits  "to 
which  a  pre-emption  or  homestead  claim  may  not  have  attached." 
In  1857  one  J.  had  filed  a  pre-emption  declaratory  statement  on  land 
within  the  terms  of  the  subseq  uent  grant,  which  statement  remained 
Intact  until  after  the  final  location  of  the  railroad,  and  until  1335, 
when  it  was  cancelled  because  J,  had  never  lived  on  the  land.  Held 
that,  notwithstanding  the  subsequent  cancellation  of  the  state- 
ment, the  pre-emption  claim  had  attached  to  the  land  within 
the  meaning  of  the  statute,  and  hence  such  land  is  excluded  from 
the  grant,  and  is  open  to  settlement  after  such  cancellation.  The 
court  Slid  :  "  The  failure  of  Jones  to  comply  with  the  pre-emption 
laws  did  not  cause  the  land  to  revert  to  the  railroad  company,  and  it 
did  not,by  reason  of  any  failure  of  his  to  comply  with  the  law, 
become  a  part  of  the  grant  ;  but,  upon  the  cancellation  of  his  state- 
ment, the  land  was  open  for  settlement.  This  conclusion  is 
sustained  by  the  land  department,  and  upheld  by  the  decisions  of 
the  snpreme  court  of  the  United  States  in  Leavenworth,  L.  &  G.  R. 
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Co,  V.  United  States,  92  U.  S.  73+;  Newhall  v.  Sanger,  92  U.  8,  761 ; 
Kansas  Pac.  R.  Co.  v.  Duumeyer,  113  U.  S.  629 ;  Hastinsa  &  Dakota 
R.  Co.  V.  Whitney.  132  U.  S.  3S7,  40  Am.  &  Bog.  K.  Cas.  426,  and  by 
the  supreme  court  of  Nebraska.  Burling'ton  &  M.  R.  Co.  v.  Abink, 
14  Neb.  95,  10  Am.  &  Buff.  R.  Cas.  686. 

It  ia  true  that  in  several  of  these  cases  there  was  either  a  valid 
homestead  claim  initiated  by  aettlemcnt  followed  by  an  entry,  or  a 
pre.«mptioii  claim  initiated  by  a  settlement  followed  by  a  declara- 
tion of  intention,  to  purchase ;  but  the  decisions  are  based  upon  the 
fact  of  the  filing-  of  the  declaratory  statements  in  the  proper  land- 
office.  The  cases  all  proceed  upon  the  theory  that  when  this  claim 
is  filed  the  right  of  the  applicant  becomes  'attached  to  the  land.* 
Tlie  word  'claim,'  as  used  in  the  act.  was  not  intended  to  be  re- 
stricted to  such  homestead  and  pre-emption  claims  as  should  after- 
wards ripen  into  perfect  title,  but  was  intended  to  inclnde  all  claims 
that  were  made  in  such  form  as  to  be  recogpnized  and  allowed  by 
the  land-office,  without  any  regard  to  the  question  whether  they 
were  valid  at  the  time  of  the  filing,  or  whether  they  were  after- 
wards perfected,  abandoned,  cancellad,  or  forfeited.  !■  Kansas 
Pac.  R.  Co.  V.  Dunmeyer,  supra.,  the  court,  in  distinguishing  the 
case  from  Natoma  Water  A  Mining  Co.  v.  Bugbey,  96  U.  S,  165, 
said :  'In  the  case  before  us,  a  claim  was  made  and  filed  in  the  land- 
office,  and  there  recognized,  before  the  line  of  the  company's  road 
was  located.  That  claim  was  an  existing  one,  of  public  record,  Ii» 
favor  of  Miller,  when  the  map  of  plaintiff  in  error  was  filed.  In  the 
language  of  the  act  of  congress,  this  homestead  claim  had  attached 
to  the  land,  and  it  therefore  did  not  pass  by  the  grant.  Of  all  tlie 
wotds  in  the  English  language  this  word  "attached"  was  probably 
the  best  that  could  have  been  uaed.  It  did  not  mean  mere  settle- 
ment, residence,  or  cultivation  of  the  land,  but  it  meant  a  proceed- 
ing in  the  proper  land-office,  by  which  the  inchoate  right  to  the  land 
was  initiated.  It  meant  that  by  such  a  proceeding  a  right  of  home- 
stead had  fastened  to  that  land,  which  could  ripen  into  a  perfect 
title  by  future  residence  and  cultivation.  With  the  performance  of 
these  conditions  the  company  had  nothini;  to  do.  The  right  of  the 
homestead  having  attached  to  the  land,  it  was  excepted  ont  of  the 
grant  as  much  as  if  in  a  deed  it  had  been  excluded  from  the  convey' 
ance  by  metes  and  bounds.'  " 
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See  Evidence. 
AOBNT8, 

Authority  of  condactor  to  c 
ploj  handa  in  caie  of  «ni 
gene;,  +47. 


BURDBN  OP  PROOF. 
See  Mailer  and  Servant. 
Stock. 

OARRIBRS  OF  GOODa 

ESect  of  delivery   of   goods   to 

real  owner,  134. 
Limitation  of  iiabilit;  withottt 
order  of  Sailroad  Commission- 
ers— Kansas  statute,  144, 
Warehouaemen.         ■ 

Common  carriers  bj  water,  115. 
Massachusetts  doctrine,  111. 
New  Hampshire  doctrine,  114. 
Reasonable  time  for  removal 
of  g-Qods — question  for  jury, 
120. 
When  lAabLltty  begins,  111. 

OABBIHBS  OF  LIVE  8TOOBL 
Liability  of  carrier  where  ship' 
per   aBBUmes   dnty   of  caring 
for  stock,  137. 


OAKBimtS  OL  PASSBN-QUBS 

— Continued. 

Effect  of  known  rule,  193. 

Negligence,  193. 

Not  negligence  per  se,  193. 
Insane  persons,  335. 
Intoxicated  Persons. 

Carrier  not  tMund  to  carry  In- 
toxicated person,  834. 

Entitled  to  due  care,  833. 

Expulsion,  835. 

Hearsay  evidence  of  intoxica- 
tion not  admissible,  S34. 

Intoxication    as  contributory 
negligence,  834. 

Right    to    refuse   tranaporta- 


Constitutionality     of    separate 

coach  statute,  156, 
Contributory  negligence,  207. 
discrimination  in   issuing   free 

passes,  246. 
Duty   of  passengers   to   inform 

themselves  as  to  trains,  162. 
Injuries  to  Passenger  Boarding 

Train  ElHwhere  Than  at  Place 

Provided. 

Effect  of  cnstom,  193. 


1,833. 


833. 


When  evidence  of  intoxication 
admissible,  834. 
Sick  Persons. 
Dnty  of  carrier,  S36. 
Liability  of  carrier  where  pas- 
senger    with     apoplexy    is 
thought    to   tie    intoxicated 
and  taken  from  car,  836. 
Right    to    refuse    transporta- 
tion, 833. 
Ticket  as  evidence  of  passen- 
ger's rights,  216. 
When  the  presumption  that  one 

was  a  passenger  arises,  227. 
Wtien  the  presumption  that  one 
was     a    passenger     does    not 
arise,  228. 
Whether  tickets  are   contracts, 
250. 

OHILDBBN. 

See  Titratabtes. 
Injury  to  child  playing  on  turn- 
table, 305. 
When  damages  for  impairment 
of  earning  capacity  during 
minority  are  not  recoverable, 
297. 
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OOMPARATIVB    NBOLI- 

OBNOE. 
DefiDitioD,  S42. 
Doctrine  abrog-atcd,  844. 
EzUteace   of  rule    qaestioned, 

844. 
Status  of  doctrine,  B43. 

OOMPBTINa  LINES. 

Whether  constitutional  prohibi- 
tion agrainst  the  coasolidation 
of  competio]^  lines  prevent* 
leasing,  381. 


OONNEOTINa  OABBIERS. 
Whether  railroads  can  be  com- 
pelled  to   make   contracts  for 
transportation     beyond    their 


nlLE 


s.  586. 


CONSOLIDATION. 

Effect  of,  on  existing  liabilities 

—contracts,  S%. 
Effect  of,  on  existing  liabilities 

Whether  constitutional  prohibi- 
tion against  consolidation  of 
competing  lines  prevents  leas- 
ing, 381. 

OOHTKAOTS. 

See  Connecting  Carriers. 
Consolidation. 
Validitj  of  contracts  between 

railroads  to  prevent  competi- 
tion, 796. 

OONTRIBUTOBT  NEGLI- 
OBNOK 

See  Carriers  of  Passengers. 

Fires  Set  by  Engines. 

Turntables. 

"  Crossing  before  moving  train, 

99. 

Injury    to     employee     walking 

without  light,  S38. 
Intoxication     as      contributory 

negligence,  834. 
Master  and  servant,  39. 


OBossmc^. 

Authority  to  impose  on  railroad 
the  duty  to  make  bridge*  and 
crossings  over  new  streets  and 
highways,  284. 

Dnty  of  engineer  to  keep  look- 
out at  crossing,  80. 

Failure  to  obey  statutory  re- 
quirements aa  to  signals  and 
speed — degrees  of  negligent^, 

Qnestion  whether  failure  to  give 
.signals  was  cause  of  injury  is 
one  for  jury,  8S9. 

Speed,  859. 

DAMAGES. 

See  Children. 
Slock, 
Admissibility  of  evidence   as  to 
plaintiff's     position    in    life, 
business,  etc.,  143. 
Damages    for    trespass    under 

honest  claim  of  title,  838. 
Death  of  Husband  and  Parent. 
Elements  of  recovery,  750. 
Intellectual  and  moral  train- 
ing of  children,  753. 
Solatium    for    wounded    feel- 

Solatium  for  wounded  feelings 
— modified  doctriae,  758. 
Interest. 

When  recoverable,.336. 

When  not  recoverable,  337. 
Loss   of  Time    as    Element   of 

Damage  in  Action  for  Personal 

Injurfes,  872. 

Wages  lost  not  recoverable  as 
such,  873. 

Where  wages  are  paid  during 
disability,  873. 
Recovery  of  medical  expenses  in 

action  for  personal  injuries, 

599. 
Whether    damages    will   be   al- 
lowed for  improvements  made 

by  railroad    company   before 

condemnation,  569. 

DEATH  BT  ■WRGNQEUIi  AOT 
Common-law  limitation  of   ac- 
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DBA.TH  BT  WBOKQFUL  ACT 
— Continited,- 
Whether  a  recovery  in  an  action 


nXSMPLABT  DAMAQHS. 
Pleading,  183, 


See  Evidence. 

FBLLOW  SBBVANTS. 
Injury  to  servant  throug-h  neg'- 


DEDIOATION. 

See  Streets  and  Highways. 

DISORIMINATIOX. 

See  Carriers  of  Passengers. 

EIMINBNTDOMAIN. 

Admissibility  o  I  evidence  o  f 
Hales  of  similar  property,  575. 
Whether  damages  will  be  al- 
lowed for  improvemeats  made 
by  railroad  company  before 
condemnation,  569. 

BVIDBNOB. 

Admissibility  of  co m p anj'a 
rules  as  evidence  of  negli- 
gence, 73S. 

AdmisBibility  of  evidence  as  to 
plaintiff's  position  in  life, 
bnsiness,  etc.,  143. 

Admissibility  of  evidence  of 
results  of  aubaequent  experi- 
ments, 424. 

Admissibility  of  evidence  of 
sales  of  similar  property  in 
condemnation  proceedings,  575 

Admissibility  of  evidence  of 
sut>sequent  repairs,  407. 

Admissibility  of  minutes  and 
records  of  company  as  evi- 
dence, 721. 

Admissibility  of  opinion  of  med- 
ical expert,  640. 

Admissions  of  deceased  aa  evi- 
dence in  action  for  death  by 
wrongful  act,  646. 

Hearsay  evidence  of  intoxica- 
tion of  passenger  not  admis- 
sible, 834. 

Photographs,  771. 

Sufficiency  of  evidence  of  negli- 
gence, 876. 

When  evidence  of  intoxication 
of  passenger  is  admiaslble, 
834. 


ligence  of  fellow 

selection  of  appliance,  15. 
When   a   train   dispatcher   is 

fellow  servant,  404. 
When   a   train   dispatcher  is 

vice-principaJ,  402, 


Duty  to  fence  at  switches  and 

sidings,  267. 
No  duty   to   fence  track  within 

city  limits,  651. 

FntBS  SET  BT  BNatNEa 
Whether  land  owner  is  guilty  of 
contributory  negligence  in 
allowing  combustibles  to  ac- 
cumulate near  right  of  way, 
272. 


Corporate  franchises  are  subject 
to  legislation  affecting  reme- 
dies, 342. 


See  Carriers  of  Passengers, 
lUFROVUMSlNTa 

See  Entinent  Domain. 
XNSPBOTION. 
Foreign  cars,  24, 


See  Damages, 
INTOXICATION. 

See  Carriers  of  Passengers. 


See  Competing  Lines, 
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LIOBtNSBBS. 
Active  and  pasalve  □egllg'eiica 

of  company,  SSI- 
Duty  of  company  to,  830. 
Duty  of  liceoBee  on  track,  831. 
Who  Are. 

Peraona  uaing:  crosaiag  with 
acquleBC«ace   of    company, 


LIMITATION  OP  AOTIONa 
Common-law  limitation  of  action 
for  death  by  wrongful  act,  613. 
Deatb  by  wrongful  act,  613. 

LOOKOtlTa 
See  Crossings. 
Stock. 
MANDAMUS. 

Wliether  mandamus  will  lie  at 
tite  instance  of  a  private  citi- 
zen to  compel  tlie  operation  of 
a  road,  75, 

MASTER  AND  8BBVANT. 
ABSumption  of  Risk. 

Burden  of  proving  servant's 
knowledge  of  defect,  489. 

Defective  appliances,  412. 

Defective  structure,  453. 

Defective  track,  863. 

Effect  where servantcontinues 
in  employment  without  ob- 
jection after  he  has  know- 
ledge of  defect,  4SS. 

Effect  where  servant  uses 
defective  appliance  under 
promise  of  company   to  re- 

Sair,  487. 
ect  where  servant  uses  de- 
fective appliance  under  pro- 
test, 487. 

General  rule  as  to  defective 
appliances,  484. 

Latent  defects,  485. 

Risks  assumed  by  servant 
coupling  cars,  866. 

Whether  servant  assumes  risk 
by  obeying  order  which 
places  him  in  obvious  dan- 
ger, 429. 


MASTER    AND    BBBTANT-- 
Continued. 

Bnrden  of  proof  as  to  negligence 
where  servant  is  injured 
tbrongh  defective  appliance, 
868. 

Contributory  Negligence,  39. 
Employee     walking     without 
light,  538. 

Duty  to  inspect  foreign  cars,  24. 

Employee  chargeable  with  no- 
tice of  defective  appliance,  412. 

Injury  to  servant  from  speed  in 
excess  of  ordinance — proxi- 
mate cause,  24. 

Liability  for  negligence  o  f 
fellow  servant  in  selection  of 
machinery,  15. 

Liability  of  master  for  injury  to 
servant  employed  in  an  emer- 
gency by  conductor,  447. 

Negligent  master  not  liable 
where  contributory  negligence 
of  injured  employee  was  proxi- 
mate cause  of  injury,  869. 

Notice  to  servant  as  notice  to 
master,  6. 

Structures  near  Track,  531. 
Cattle  chutes,  531. 
Derrick,  531. 
Fence,  532. 
Oil  house,  532. 
Platform,  532. 
Post,  532. 
Signal  post,  532. 
Snow  bank,  533. 
Switch  stand,  533. 
Telegraph  pole,  533. 
Trestle,  533, 
Tater  crane,  S34. 
Water  tank,  534. 
Wooden  wall,  534. 

MEDIOAIi  EXPENSES. 
See  Damages, 


MORTALmTTABLBS,  539, 600. 

MUNICIPAL     CORPORA- 
TIONS. 
Regulation  of  street  railways, 
606. 
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KBaUOHNOB. 
See  Evidence. 
Stock. 
TumlabUs. 
Active  and  paasive   aeg-lig^nce 
of  company  towards  persona 
using:  track,  S31. 
Burden  of  proof,  where   servant 
Is  injured  throng- h  defective 

Definition  of  "reclcless"  when 
applied  to  neglig-ence,  665. 

Failure  to  obey  statutory  re- 
quirements SB  to  sig-nals  and 
speed  at  crossing's— de^ees 
of  negligence,  857. 

Pleading-  negligence,  413. 

Statutory  presumption  of,  where 
stock  is  killed  on  track — bur- 
den of  proof,  849. 

Sufficiency  of  evidence,  876. 


PLBABINO. 

See  Exe*nplary  Damages. 
Definition   of   "reckless"   when 

applied  to  negligence,  665. 
Pleading  negligence,  412, 


RAILBOAD8. 

Residence  of  raiiroad  corpora- 
tion, 693. 

Whether  "railroad"  includes 
street  railway,  666. 

BAILBOAD       0OMMI8SION- 

See  Carriers  of  Goods. 


BBOBIVHBS. 

Compensation^how  determined 
703. 

Liability  of  railroad  company 
for  personal  injuries  arising 
during  receivership,  707. 


See  Evidence. 
BBS  OBST^. 
Dectarations  of  servants  admis- 
sible as  part  of,  725. 


PBOXIUATB  OAUSB. 
See  Master  and  Servant. 
Turntables. 
PUBLIC  LANDS. 

When    pre-empt  or' 


See  Railroads. 
BIGHT  OF  WAY. 
See  Taxation. 
Validity  of  assessment  on, 
local  improvements,  813. 
ROAD-WAT. 

See  Taxation. 
BULSB. 

AdmissibUitj    of  rules  as 
dence  of  negligence,  735. 
SuEBciency    of,   a    question 
fact,  468. 


of 


SBPABATB  OOAOHBa 

See  Carriers  of  Passengers. 
SERVias  OF  PBOOBSa 
Use  of  lands  for  railroads  a  pub-        Locality  of,  in  actions  against 
lie  one,  879.  corporations,  737. 


'ight   at- 
taches, 883. 
When  railroad  grant  attaches. 
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SLBBPINQ  OAB  OOMP ANTES 
BmpIoyecB  as  employees  Of  ra.il' 
way  company,  184. 
SPEED. 

Injury  to  Bervaat  from  speed  in 
excess  of  ordinance,  24. 

STATUTES. 
See  Slock. 

Crossings. 
STOCK. 

Duty  to  keep  lookout  for  stock 
on  track,  331. 

PreautnptioQ  of  neg-ligence  aris- 
ing' from  mere  proof  of  injury 
to  stock,  333. 

Presumption  of  negligence 
where  stock  is  kilted  on  track, 
851. 

Statutory  presumption  of  negli- 
gence where  stock  is  killed  on 
track— burden  of  proof ,  849. 
STREETS  AND  HIGHWAYS. 
See  Crossings. 

Dedication  of  land  for  taigliwaT, 
286. 

STREET  RAIL'WAYS. 
Municipal  regulation,  806. 
Whether     "railroad"     includea 
street  railway,  6G6. 
STBUOTUBESNBAB  TBAOK 

See  Master  and  Servant. 
TAXATION. 

"Roadway,"  right  of  way,  "rail- 
road track,"  821. 
Validity  of  assessment  on  right 
of  way  forl6cal  improvements, 

813. 

TICKETS  AND  FARBB. 
Limited  Tickets. 
Ticket  as  evidence  of  passen- 
ger's rights,  216. 
Ticket  as  notice  to  passenger. 


TORTB. 

See  Consolidation. 
Assignment  af  rigfht  of  action 
for,  848. 


252. 
Ticket  held  binding 

ger,  252. 
Whether  tickets  are  contracts, 


Duty  of  trespasser  on  track,  831. 

Where  there  is  mere  use  of  the 
track  ,  without  objection  on 
part  of  the  company,  persons 
so  using  are  trespassers,  831. 

TUBNTABLEa 
Injuries  to  Children. 

Company's  negligence  a  ques- 
tion of  fact,  309. 

Contributory   negligence   of 
child,  310. 

Degree  of  care  required  of  com- 
pany, 307. 

Duty  to  fasten  and  secure,  306. 

Injury    to    child    playing    on 
turntable,  iOS. 

Liability  where  table  is  turned 
by  others,  307. 

Proof    of    company's     negli- 
gence, generaUy,  308. 

Proof  showing  custom  of  rail- 
road companies,  308. 

Proximate  cause,  308. 

Riding    on    or    playing    with 
turntables,  312. 

Rule    in    Massachusetts    and 
New  Hampshire,  310. 

Rule  where  child  is  trespass- 
ing, 308. 

Sufficiency  of  proof,  309. 

VIOH  PBINOIPALa 

See  Fellow  Servants. 
WAGES. 

See  Damages. 
-WABBHOTTSEMEN. 

See  Carriers  of  Goods. 
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ABU'lTING  OWNJilHS. 
See  Pttblic  Lands. 
A  street-railway  company  can- 
Dot  urg'c  aa  a  defense  to  aa 
action  to  compel  the  operation 
of  its  line  that  it  occupies 
such  street  as  the  abntter's  li- 
censee, where  its  poeaeasion 
baa  been  undisturbed  for  over 
two  years. 

State  ex  ret.    Grinsfelder  v. 
Spokane  St.  Ry.  Co.  (Wash. ) 

(a. 

Right  of  action  for  injuries  to 
property  caused  by  operatioa 
of  train  not  confined  to. 
Willis  V.  Kentucky  &  I.  Bridgre 
Co.etal.  (Ky.)>324. 

Right    to    maintain    action     to 
compel    operation     of    street 

State   ex   ret.   Grinsfelder.    v. 
Spokane  St.  Ry  .Co.  (Wash.), 
62. 
Sufficiency    of   petition   for   in- 
junction to  compel  removal  of 
trolley  pole. 

Snyder   et  al.  v.  Ft.  Madison 
St.  Ry.  Co.  (Iowa),  53. 
Trolley  poles  not  an  additional 

Snyder  et  al.  v.  Ft.  Madison 
St.  Ry.  Co.  (Iowa),  S3. 
ACTIONS. 

See  Pleading. 
Torts. 
Right  of  one  not  an  abutter  to 
bring  action  to  recover  for  in- 
juries to  property  occasioned 
by  operation  of  trains. 
Willis  V.  Kentucky  St  1.  Bridge 
Co.elal,  (Ky.),  324. 


AOBNTS. 
Authority  of  conductor   to   em- 
ploy  hands   in   case  Of  emer- 
gency. 

LonisviUe  A  N.  R.  Co.  v.  Gin- 
lej  (Tenn.),443. 


ANNEXATION. 
Right  of  railroad  owning  land 
near  city  to  appeal   from  an- 
nexation thereof. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  et  al.  V.  City  ot  Indiana- 
polis (Ind.),6B9. 

ABQUMBNTS  OF  OOnNSHL. 
Louisville  &  N.  R.  Co.  v.  Ray 
(Tenn.),I74. 

BAILOB. 

See  Carriers  of  Goods. 
BILLS  OF  LADING. 
Limitation  of  Liability. 
Burden  of  proof. 

Hinton  et  al.  v.  Eastern  Ry. 
Co.  of  Minnesota  (Minn. ) , 
12S. 
Validity. 

Benjelai.  v.  Weat Virginia 
A  P.  R.  Co.  (W.  Va.),  103. 

BTJRDHN  OF  PROOF. 

Burden  is  on  plaintiff,  in  action 
for  personal  injuries  to  show 
extent  of  injuries  and  dam- 
ages sustains  thereby. 
Texas  &  P.  Ry.  Co.  v.  Barrett 
(U.  S.),867. 
Burden  of  proof  as  to  knowledge 
of  defect  in  action  for  death  of 
employee. 

Judd's  Adm'x   f.   Chesapeake 

A.  O.  Ry.  Co.  (Ky.),  517. 

Burden    of    proving   due   care 

where  employee   is   killed  on 

track. 

Tumalty  v.  New  York,  N.  H. 
St  H.  R.  Co.  (Mass.),  468. 
Burden    of    proving    conscious 
suffering   in   actioa  for  death 
by  wrongful  act. 
Sweetland  v.  Chicago  St  G.  T. 
K,  Co.  (Mich.),  613. 
Borden  of  proving  due  care  where 
employee  is  killed  on  track. 
Dyer     v.     Fitchburg     R.    Co. 
(Mass.),  473. 
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BUBDHN  OP  PROOF— Co«««W. 
Inmtructioaa. 
Ford  V.  Chicago),  R.  I.   &.   P. 

By.  Co.  (Iowa),  489. 
Plaintiff  in  action  to  recover  for 
peraoiial  injuries  alleged  to 
have  been  cansed  by  defective 
engine  must  shon'  Uiat  it  was 
unsuitable  for  use  and  that 
Buch  defects  caused  the  acci- 
dent. 
Texas  &  P.  Ry.  Co.  v.  Barrett 

(U.  S.),867. 
Where  it  is  admitted  that  plain- 
tiff's decedent  knew  that  an 
appliance  was  defective,  bur- 
den is  on  plaintiff  to  show  that 
his  decedent  was  justified  in 
running-  risk  of  injury  there- 
Ford  V.  Chicago.  H.  I,  A  P. 

Hy.  Co.  (Iowa),  489. 

OABBIBBS  OF  QOODS. 
Delivery  to  real  owner. 
Thomas     v.     Northern     Pac. 
Exp.  Co.  (Minn.),  121. 
DiscriminatiOD  ag-aiaet  connect- 
ing carrier  in  issuing  through 
bill  of  lading. 

State  V.  Wrighfsville  A  T.  R. 
Co,  (Ga.).S76. 
Duty  of  carrier— instructions. 
Hinton  v.  Eastern  8y.  Co.  of 
Minnesota  [Minn. ),  125. 
Duty    of    consignee    to   remove 
goods  in  reasonable  time. 
Berry  et  al.  v.  West   Virgoia 
AP.  R.  Co.  (W.  Va.),IO§. 
Duty    to    notify    consignee    of 
arrival  of  goods. 
Berry  -et  al.  v.  West  Virginia 
A  P.  R.  Co.  (W.  Va.l,  103. 
Knowledge  of  drayman  of  arri- 
val of  goods  not  notice  to  con- 
Berry  ei  al  V.  West  Virginia  A 
P.  K.  Co.  (W.  Vs.),  103. 
Liability  for  goods  destroyed  in 
warehouse. 

Berry  et  al.  v.  West  Virginia  A 
P.  R.  Co.  (W.  Va.).  103. 
Limitation  of  Liability. 

Burgher  v.  Chicago,  R.  I.  A 
P.  R.  Co.  (Iowa),  130. 


OABBIUBS  OF  GOODS— Com- 

Burden  of  proof. 
Hinton  el  al.  v.  EasteraRjr. 
Co.  of  Minnesota  (Minn.), 
125. 
Limitation  of  liability  for  h>as 
of  goods  by  fire  does  not  ap- 
ply where  there  is  reasona- 
ble inference  that  the  goods 
were  stolen  and  the  car  »f- 
ter wards  burned. 
Merchants'  Dispatch  Trans. 
Co.  V.  Hoskins  (Ky.),  S32. 
Validity  of  clause   in   bill   of 
lading  limiting  liability. 
Berry    el  al.   v.   West    Vir- 
ginia A    P.    R.    Co.     (W. 
Va.),  103. 
Notice  to   bailor  of  delivery  of 
goods  to  real  owner. 
Thomas  v.  Northern  Pac.  Ezp. 
Co.  (Minn.),  121. 
Power  of  railroad  commission 
to  compel  carrier   to  contract 
for  transportation  beyond  ita 

State  V.  WrighlsvUle  A  T.  R. 

Co.  [Ga.),S76. 

Reasonable  time  for  removal  of 

goods — question  of  law  or  fact. 

Berry  et  al.  v.  West  Virginia 

A  P.  R.  Co.  (W.  Va.),  103. 

W  ar  e  housemen . 

Berry  *^  a/.  !>.  West  Virginia  4 

P.  K.  Co.  (W.  Va.),  103. 

OABBIEBS  OF  LIVB  STOCK. 
Authority  of  shipper's  agent. 
Burgher  v.   Chicago,   R.   I.  A 
P.  R.  Co.  (Iowa),  130. 
Liability  where  shipper's  agent 
failed  to  attend  cattle. 
Burgher   v.  Chicago,  R.   I.  A 
P.  S.  Co.  (Iowa),  130. 
Parole  evidence  as  to  contract 
of  shipment, 

Bnrgher   v.   Chicago,   R.  I.  A 

P.  R.  Co.  (Iowa),  130. 

OABBIBBB  OF  P ASSBNaSRS 

See  Tickets  and  Fares. 

Carriers  chargeable  with  notice 

that  person  is  acting  as  ticket 

Gnlf,'c.  A  S.  F.  Ry.  Co.  v. 
Maorman  (Tex.),  157. 
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OABBUmS  OF  PABSXntOIIBS 
— Coutinued. 
Carrying    Sleeping    Passenger 
beyond  Destination. 
Elements  of  damag'e. 
Aire7    v.    Pull  ma  a    Palace 
CarCo.  «/  aL  (La.},  &36. 
Liability  of  carrier  for  failure 
of  sleepinif-car  employee  to 
awake  passeng-er  in  time  to 
g:et  oS  at  his  station. 
Aire;    v.    Pullman    Palace 
C^TCa.eial.  (La), 836. 
Collision  on  leased  track. 

Chicago,  R.  I.  &  P.  Ry.  Co,  ei 

al.  V.  Posteo  (Kan.),  138. 

Constitutionality  of   statute   re- 

qnlring  separate  coaches. 

Smith  V.  State  (Tenn.),  144. 

Contract  of  carriag-e — by  what 

law  governed. 

Illinois  Cent.  R.  Co.  v.  Beebe 
(111.),  163. 
Contribntory  neglig'ence. 
Piper  V.  New  York  Cent,  ft  H. 
R.  R.  Co.  (N.  Y.),202. 
Criminal  law. 
State  V.  Soutbern  Ry.  Co.  (N. 
Car.).  228. 
Dantages. 
Evidence  of  character  of  busi- 
ness and  profits. 
Chicago,  it.  I.  ft  P.  Ry.  Co. 
et  at  V.  Posten  (Kan.) ,138. 
Ejection. 
Damages. 
Lexington  ft  B.  Ry.  Co.  v. 
Lyons  (Ky.).  212. 
Evidence. 
Lexington  4  E.  Ry.  Co.  v. 
Lyons  (Ky.),  212. 
Evidence  of  conductor's   con- 
duct. 

Iseman  v.  South  Carolina  A 
G.  R,  Co.  (S.  Car.),  219. 
Excessive  damages. 
Lexin^on   ft  E.  Ry.  Co.   v. 
Lyons  (Ky.).212. 
Exceasive  verdict. 

Louisville   ft   N.    R.   Co.   v. 
Kay  (Tenn.),  174. 
Exemplary  damages. 
Lexington  ft  E.   Ry.  Co.  v. 
Lyons  (Ky.),212. 
Exemplary    damages — ^plead- 
ing. 


OABEtlBBS  OF  PABSENQHRS 
Continued, 
Louisville  ft  N.  K.  Co.  v. 
Ray  (Tenn.),  174. 
Eipulsion  of  passenger  travel- 
ing on  ticket  issued  by  oneof 
consolidating  companies 
before   consolidation — right 
of  action. 

Tompkins  v.  Augusta  Soutli- 
ern  R.  Co.  (Ga.),  S87. 
Presumption     that      plaintiff 
was  a  passenger, 
laeman  v.  South  Carolina  A 
G.  K.  Co.  (S.  Car.),  219. 
Ticket  as  evidence. 
Lexington   ft  E.   Ry.  Co.  v. 
Lyons  (Ky.),212, 
Negligence  a  question  for  jury, 
Eidson  V.  Southern  Ry.  Co. 
(Miss.),  832. 
Effect   of  consolidation  on  con- 
tracts of  carriage. 
Tompkins  v.   Augusta  South- 
ern R.  Co.  (Ga.),S87. 
Evidence  as  to  conduct  of  act- 
ing ticket  agent. 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Moor- 
man (Tex,),  157. 
Free  passes — discrimination. 
State  V.  Southern  Ry.  Co.  (N. 
Car.),  228. 
Harshness  of  language  of  em- 
ployee, provoked  by  conduct 
and  language  of  passenger,  in 
enforcing  company's  rules  is 
not     ground    for    exemplary 

Bullock  V.  Delaware,  L.  ft  W. 
R.  Co.  (N.J.  App.).837. 
Implied  invitation  to  enter  train. 
Jones  V.  New  York  Cent,  ft  H. 
R.  R.  Co.  (N.  Y.),18S. 
Liability  of  company  for  negli- 
gence of  sleeping-car  employ- 

Airey  v.  Pullman  Palace  Car 
Co.  etal.  (La.),  836. 
Liability   for   injuries    received 
by  passenger  while  boarding 
train  not  at  platform, 
Jones   V.   New   York  Cent,   ft 
H.  R.  R.  Co.  (N.  Y.).  18S. 
Limitation  of  Liability. 

Chicago,  R.  I.  St  P.  Ry.  Co. 
el  al.  V.  Posten[Kan.),  138 
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OABBXBRB  OF  PASSElNaBBS 
— Continued. 
Passeng-er  od  stock  car. 
Illinois  Cent.  R.  Co.  v.  Beebe 
(III.),  163. 
Passeng-er  on  stock  car — Iowa 
rule. 

Illinois  C«nt.  K.  Co.  v.  Beebe 
(III.),  163. 
Negligence  ia  atartiag  train. 
Illinois  Cent,  R.  Co.  v.  Beebe 

(IU.),163. 
Kight  of  passenger  to  relj  on 
information  of  ticket  agent  as 

Gulf,   C.  &.   S.    F.   Ry.   Co.   v. 

Moorman  (Tei.J,  157. 

Right  of  passenger  to  rely  on 
information  of  one  acting  aa 
ticket  agent. 

Gulf,   C.   &   S.  F.  Ey.    Co.    v. 
Moorman  (Tex.),  157. 

Sleeping-car  employees  as  rail- 
way employees. 
Louisville  &  N.  R.  Co.  v.  Ray 
■    (Tenn.),174. 

Whether  carrier  is  liable  for 
injury  caused  to  passenger  by 
a  brakeman,  while  off  duty, 
going  to  Burnmou  conductor  to 
collect  tickets,  where  brake- 
man  afterwards 'Collected  the 
tickets  himself. 
Schlmpf  V.  Harris  ft  at.  (Pa.), 
470. 

OATTLB  GUARDS. 
Action  for  damages  from  failure 
to  erect — pleading. 
Southern   Ry.   Co.  v.   Howell 
(Ga.),  859. 
Duty  to  build  cattle  guards  at 
wagon  crossings  in  cities. 
Croft   V.   Chicago   G.   W.   Ry. 
Co.   (Minn.),  652. 
Liability   for   failure   to    erect, 

Alabama  G.  S.  R.  Co.  v.  Fow- 
ler (Ga.),  S60. 
OHABTBR. 
See  Stock. 
CHILDREN. 

Disability     during     minority — 
damages. 
Gulf,  C.   Si  S.  F.   Ry.  Co.   V. 


UUIIjDRXIN— QoHlinued. 

Johnson  el al.  (Tex.),  291. 
Injury  to  child  on  street  railwa,7 
track. 

Bergen  County  Traction  Co. 
f.  Hettman's  Adtn'r  (N.  J.}, 
286. 
Joint  action  by  parent  and  son 
— instructions. 

Gulf,   C.   &.  S.   F.   Ry.   Co.   v. 
Johnson  et  al.  (Tex.),  291. 
Liability  of  street  railway  com- 
pany   where    child    suddenly 
runs  on  track  and  is  killed. 
Callery  el  ux.  v.  Easton  Tran- 
sit Co.  (Pa.),  323. 
Turntabiss. 

Implied  invitation. 
Tnrcsa  v.   New  York,  S.  A 

W.  R.  Co.  (N.  J.),  297. 
Delaware,  L  &  W.  R.  Co.  v. 
Reich  (N.  J.),  313. 
Liability  of  company  for  in- 
jury  to    child    playing  on 
turntable. 
Turess  v.   New  York.  S.  & 

W.  R.  Co.  (N.  J.).297. 
Delaware,  L  4  W.  R.  Co.  v, 
Reich  (N.  J.),  313. 
OOLLIBIONB. 

See  Carriers  of  Passengers. 


Damages. 
Southern  Ry.  Co.  v.  Watson 

(Ga.),839. 


OONNBOTING  C 
Discrimination    against,   in   is- 
suing through  bill  of  lading. 
State  V.  WrightsriUc  &  T.  R. 
Co.  <Ga.),576. 

OONSOLIDATION. 

Definition. 
State    ex    ret.    Nolan,    Att'y 
Gen.,  V.  Montana  Union  Ry. 
Co.  etal.  (Mont.),  353. 
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CONSOLIDATION—  Conlintted. 
.  Effect  of. 

Tompkins  v.  Aug^uBta  South- 
era  R.  Co.  (Ga.J,587. 
Effect  of,  oo  contracts  of  car- 

Tompkins  v.    Augusta  Sonth- 
ernR.  Co.  (tia.),S87. 
Ezpulsioa  of  passeng^er  travel- 
ing'on  ticket  of  old  companj — 
right  of  action. 
Tompkins  v.   Augusta   South- 
ern R.  Co.  (Ga.),  587. 
Liabilities  of  consolidating  com- 
panies. 

Tompkins   v.  Angnsta  South- 
ern R.  Co.  (Ga.),587. 

CON8TITTJTIONAL  LAW^. 
Separate  Coaches. 
Interstate  commerce. 

Smith  V.  State  (Tenn.),  144. 
Police  power  of  state. 
Smith  V.  State  (Tenn),  144. 

OONTRAOTB. 

Contracts  between  two  street 
railways  to  prevent  competi- 
tion is  contrary  to  public  pol- 
icy and  void. 

South  Chicago  City  Ry.  Co. 
V.  Calumet  Electric  St.  Ky. 
Co.  (111.),  789. 

OONTRIBUTOBT  NBGLI- 
OBNOB. 
See  Fires. 
Stock. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Cowles  (Neb.),  33. 
Brakeman  who  fails  to  use  ordi- 
nary   care    in    coupling    cars 
cannot    recover    for   injuries. 
Southern  Ry.    Co.    v.   Arnold 
(A.la.),S64, 
Contributory   negligence  per  se 
at  crossing. 

Ring  V.  Chicago,  St.  P.  A  K, 
C.  Ry.  Co.  (Iowa),  93. 
Effect  of  failure  to  give  signals 
and  excessive  speed  at  cross- 
ing   on    contributory    negli- 

Schn elder  v.  Chicago,  M.  St 

St.  P.  Ry.  Co.  (Wis.),  81. 

Employee  walking  in  unlighted 


OONTRIBtrTOBTNBaLI- 
QENOE—  Continued. 
round- house  killed  by  falling 
in  pit  of  which  he  knew. 
McDonnell    v.    Illinois    Cent. 
Ry.  Co.  (Iowa),  534. 
Failure  to  give  signals  at  cross- 
ing as  affecting. 
Herbert  v.  Southern  Pac.  Co. 
(Gal.),  94. 
Instruction  as  to  care  to  be  exer- 
cised by  pedestrian  on  railway 
track  in  street. 

Mcllhaney  v.  Southern  R.  Co. 
(N.  Car.),  100. 
Instruction  in  action  for  death 
of  employee  that  plaintiff  may 
recover  if   death   was  caused 
by  defective  appliance  should 
present  defenses  of  contribu- 
tory  negligence   ind   waiver. 
Ford  V.   Chicago,  R.  I.  &.  P. 
Ry.  Co.  (Iowa),  489. 
Killing  of  employee  on  track. 
Foss  et  at.  v.  Old  Colony  R. 
Co.  (Mass.),  41. 
Riding  on  platform  of  street-car. 
Watson   V.   Portland  A  G.   E. 
Ry.  Co.  (Me.),  194. 
Proximate    contributory    negli- 
gence is  a  defense   to   action 
based  on- simple  negligence- 
Alabama  G.  S.  R.  Co,  V.  Roach 
(Ala.),  869. 
Servant  injured  by  cattle  guard 
as  to   proximity  of   which   to 
track  he  was  not  chargeable 
with   notice   is   not   guilty  of 
contributory  negligence. 
Wood   V.    Louisville   &.   N.  R. 
Co.  (C.  C.  Tenn.),52S. 
Question  for  "i^^. 

Johnson   V.  Great  Northern 

Ky.  Co.  (N.  Dak.),  76. 
Louisville   &   N.   R-   Co.   *. 

Veach  (Ky.),Z4. 
Walker    el    at.     v.     Shelton 
(Kan.),  15. 
Riding  on  platform — question 
for  jury. 

Watson  V.  Portland  &.  G.  B. 
Ry.  Co.  (Me.),  194. 
COUPLINGS. 

Duty  to  use  self -couplers. 

Greenlee  v.  Southern  Ry.  Co. 
IN.  Cat.),  45. 
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Contributory  ncg-Iig-ence  s 


af- 


fected by  excessive  speed  and 
failure  to  give  signals. 
Schneider   v.   Chicago,   M.    & 
St.  P,  Ry.  Co.  (Wis.),  81. 
Contributory  negligettce  per  se. 
Ring  V.  Chicago,  St.  P.   A  K. 
C.  Ry.  Co.  (iowa),  93. 
Duty  to  give  signals  where  view 
is  obatructed. 

Croft   V.   Chicago  G.   W,   By. 
Co.  (Minn.),  6S2. 
Lookouts. 
Johnson    v.    Great    Norther& 
Ry.  Co.  (N.  Dak.),  76. 
Negligence     and     contributory 
negligence — question  for  jury. 
Johnson    v.    Great    Northern 
Ry.  Co.  (N.  Dak.},  76. 
Signals. 

Schneider  v.  Chicago,  M.   & 

,     St.  P.  Ry.  Co.  (Wis.) ,  81- 

Contributory     negligence     as 

affected  by  failure  to  give. 

Herbert    v.    Southern    Pac. 

Co.  (Cal.),  94. 

Unmanageabletea  m— prox  imat  e 

Stahl'i/.  Lake  Shore  Sl   M.   S. 
Ry.  Co.  (Mich.)-,  90. 

OTJLVBBTS. 

See  Master  and  Servant. 
DABIAGB3. 

See  Carriers  of  Passengen. 
Admissibility,  in  condemnation 
proceedings,   of    evidence    of 
sales  of  similar  property. 
Snouffer  v.   Chicago  &  N.  W. 
Ry.  Co.  et  at.  (Iowa),  571. 
Burden   on   plaintiff,   in   action 
for  personal  injuries,  to  show 
extent  of  damages. 
Texas  &  P.  Ry.  Co,  v.  Barrett 
|U.  S.),867. 
Comparative  negligence. 
Southern   Ry.  Co.   v.   Watson 
(Ga.),  839. 
Disability  of  child  during  minor- 
ity. 

Gulf.   C.   Sl    S.   F,  Ry,   Co.  v. 
Johnson   et  al.  (Tex.),     291. 
Element  of  damages  in   action 
by  employee  for  injuries. 


DAMAOB8— Con/ifin^i/. 

Louisville    A    N.    R,    Co.    v. 
Woods  (Ala.),  872. 
Elemetita  of  damage  for  carry- 
ing sleeping  passenger  beyond 
destination. 

Airey  v.  Pullman  Palace-Car 
Co.  etal.  (La.),  836. 
Elements  of  recovery  by  injured 
employee. 

Bussey  v.  Charleston  St  W.  C. 
Ry.  Co.  (S.  Car.),  474. 
Elements  of  recovery  for  death 
of    husband    and     parent    by 
wrongful  act. 

Walker  v.  McNeill  (Wash.), 
738. 
Evidence  as  to  measure  of  dam- 
ages in  action  against  railway 
company  to  recover  for  gravel 
removed. 

Illinois    Cent.    R.   Co.    v.   Le 
Blanc  (Miss.),  838. 
Evidence  of  extent  and  profits 
of  passenger's  business. 
Chicago,   R.  I.   4  P,   Ry.  Co. 
et  at.  V.  Posten  (Kan.),  138. 
Evidence  of  value  of  stock. 
Western  &  A.  R,   Co,  v.  Cal- 
houn (Ga.),334. 
Excessive  Damages. 
$40,000  excessive  for  death  of 
husband  and  parent. 
Walker  v.  McNeill  (Wash), 
738. 
$8,000  not  excessive  damages 
for  loss  of  foot  and  toes  of 
other  foot. 

Wood  V.  LouisviUe  St  N.  R. 
Co.  (C.C.  Tenn.),S2S. 
Improvements  made  by  railroad 
company  lawfully  on  land  be- 
fore condemnation  will  not  tie 
considered  in  estimating  dam- 


ages. 


541. 


.  Hughes  « 


In  condemnation  proceedings, 
prospective  location  of  plain- 
tiff's depot  may'be  considered 
in  estimating  market  value  of 

Snouffer  v,  Chicago  A  N.  W. 
Ry.  Co.  et  al.  (Iowa),  571, 
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DAMAGBS—  Continued. 
Interest. 
Western  A  A.  R.  Co.  v.  Cal- 
houn (Ga.),334. 
Instruction  as  to  damag-es  where 
there  is  a  joint  action  by  par- 
ent and  child. 

GuU,  C.   &   S.   F.   Ry.   Co.   v. 
Johnson  et  al.  (Tei.),  291. 
Permanent  Disab[tity. 

L^ke  Shore  &.  M,  8.  Ry.  Co. 
V.  Conway  (111.),  7. 
Instructions. 

Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Conway  (111.),  7. 
Plaintiffcannot  claim  or  recover 
damag-ea     upon     grounds    of 
negligence    other   than   those 
alleged  in  his  petition. 
Brown  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Kan.).  408. 
Recovery  in  action  for  damages 
caused  by  fire   set   by   engine 
limited  to  diminution  in  value 
of  realty. 
■  Atchison,  T.  A.  S.  F.  R.  Co.  v. 
Hays  (Kan.  App. ) ,  654. 
Recovery  of  eipenaes'  in   action 
for  personal   injuries  limited 
to  reasonable  expenses  and  to 
those  set  out  in  petition. 
Houston   A   T.    C.   R.   Co.    v. 
Rowell  (Tei.),S97. 
Reversal   in  action  for  injuries 
to  children. 

Gulf.  C.  A   S.    F.    Ry.   Co.   v. 
Johnson  «/ a/.  (Tei.),  291. 
Where   death   results   from    " 


juries  recovery  cannot  be  had    DEDIOATION. 


DEATH  BT  WRONGFUL  ACT 

—Canlinued. 
(Ga.).  608. 
Contributory  negligence— ones- 
tion  for  jury. 

Walker  e/a^t/.Shelton  (Kan.), 

In  an  action  to  recover  for  death 
of  person  found  dead,  after  a 
collision,  in  a  foot-path  habi- 
tually used  by  the  public,  as 
the  company  had  notice,  the 
questions  of  negligence  and 
contributory  negligence  are 
for  the  jury. 

Washington  V.  Missouri,  K.  A 
T.  Ry.  Co.  of  Teias  (Tei.). 
829.  1  /. 

Killing  of  employee  on  track — 
contributory  negligence. 
Foss  et  al.   v.    Old   Colony   R. 
Co.  (Mass.),  41. 
Limitation  of  action. 
Western  A  A.  R.  Co.  v.  Bass 
(Ga,),  608. 
Negligence— sufficiency  of  erl- 

Walker  v.  McNeill  (Wash.). 
738.  ' 

DHOLARATIONS. 

Self-disserving  declaration  of 
decedent,  in  action  to  recover 
for  injury  alleged  to  have 
caused  his  death,  Is  not  con- 
clusive against  plaintiff. 
Camden  A  A,  R.  Co.  v.  WQ- 
(N.  J.  App.),  600. 


See  Streets. 
Implied  dedication  of  crossing 
over  railway  in  street. 
Evansville  A  T.  H.  R.  Co.  v. 
State  e:r  rel.  Town   of  Ft. 
Branch  (Ind.),  278. 


both  for  bcneilt  of  decedent". 
estate  on  account  of  such  in- 
juries and  for  loss  to  dece- 
dent's heir  by  reason  of  th« 
death. 

Sweetland  v.  Chicago  A  G.  T 
R.  Co.  (Mich.),  613. 
DEATH  BT  WRONGFUL  ACT  °°^^°T8. 
Burden   of   proving    conscious  See  Master  and  Servant. 

suffering  in  action  for  benefit   DISORDMINATIDN. 
Sweetland  v.  Chicago  A  G    T  ^"  Connecting  Carriers. 

R.  Co.  (Mich.).  613.  DROVER'S  PABa 

Common  Uw  limitation  of  ac-       Limitation  of  liability, 
w  °!l-L  ^  .    =    „  Chicago.  B.  I.  A  P.  By.  Co. 

WMtem  A  A.  R.  Co.  v.   Bas.  et  al  v.  Poaten  (Kan,).  IX. 

II  <K  s)  A  A  E  R  Ca*-57 
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BLBGTRIO  BAJLVTATS. 
See  Street  Railways. 

Electric  ra.ilwa.7  a    "railroad." 
Louisville  &  N.  R.  Co.  v.  An- 
chors (Ala.),  657. 

EMINENT  DOMAIN. 
See  Damages. 
Admiasibility     oJ     evidence    of 
■ales  of  similar  property. 
Snouffer  v.  Chicago  ft  N.   W. 
Ry.  Co.  ef  al.  (Iowa),  571, 
Damag'ei   not   allowed    for   im- 
provements made  before  con- 
demnation   by    railroad   com- 
pany lawfullj  on  land- 
Charleston   A   W.   C.   Rj.  Co. 
et  al,  V.  HnKhes  el  al.   (Ga.), 
541. 
Instruction  as  to  determination 
of  market  value  of  land. 
SnouScr  v.  Chicag'o  &  N.  W. 
Sy.Co.etal.  (Iowa). 571. 
Interest  acquired    bj  company 
condemning  land. 
Charleston  &  W.  C.  Rj.  Co.  et 
a/.  !>.  Hughes  (Ga.),541. 


HVIDBNOB. 
Action  for  wrongful  ejection. 
Lexington    &   E.   Ry,    Co.   v. 
Lyons  (Ky.),  212. 
AdmisEibility. 
Louisville  &  N.  R.  Co.  v.  Ray 
(Tenn.).  174. 
Admissibility,  in  condemnation 
proceedings,    of   evidence   of 
sales  of  similar  property. 
Snouffer  v.   Chicago  &  N.  W. 
Ry.  Co.  etal.  (Iowa),  571. 
Admissibility  of  evidence  as  to 
conduct  of  one  acting  as  ticket 
agent. 

Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Moorman  (TeK.),157. 
Admissibility  of  evidence,  in 
action  to  recover  for  injuries 
to  boy  on  street-car  track, 
whether'  motorman  could 
have  seen  him. 


HVEDHNOB—  Contiifjied. 

Baltimore  City  Pass.  Ry.  Co. 
w.  Cooney  (Md.),  759. 
Admissibility     of    evidence    of 
condition  of  grab-iron  cansing 
injury  six  days  after  accident. 
Jones  V.  N.   H.   &  H.   R,  Co. 
(R.  L),414. 
Admissibility    of    evidence     of 
number  of  bands  employed  on 
train,  where  it  is  not  allegfed 
that    injury    was    caused    by 
failure  to  furnish  a  sufficient 
number. 

Jones  V.  New  York,  N.  H.  A, 
H.  R.  Co.  (R.  I.),414. 
Admissibility    of     evidence    of 
other      holes  in    a    platform- 
Louisville    &    N.    R.  ~Co.    V. 
Henry  (Ky.),40S. 
Admissibility     of    evidence    of 

Kasenger's  businessand  prof- 

Chicago.  R.   I.   ft   P.   Ry.  Co. 
elal  V.  Posten   (Kao.),  138. 
Admissibility    of     evidence,  of 
subsequent  repairs. 
Louisville  &  N.  R.  Co.  v.  Henry 
(Ky.),405. 
Admissibility  of  opinion  of  ex- 
pert. 

Hayes  v.  Southern  Pac.   Co, 
(Utah),  419. 
Admissibility  of  opinion  of  med- 
ical expert. 

Fulmore  v.  St,  Paul  City  Ry. 
Co.   (Minn.),  636. 
Admissions  of  deceased  as  evi- 
dence in  action  for  death  by 
wrongful  act. 

Helman  v.  Pittsburg,  C.  C.  A 
St.  L.  Ry.  Co.  (Ohio), 641. 
AsRumption  of  risk — sufficiency 
of  evidence. 

Walker  v.   McNeill   (Wash.), 
738. 
Evidence  as  to  measure  of  dam- 
ages  in   action   against    rail- 
'   way   company  to  recover  for 
gravel  removed. 
Illinois    Cent.    R.   Co.   v.    Le 
Blanc   (Miss.),  83S. 
Evidence  of  subsequent  experi- 
ment admissible. 
Hayes,!',   Southerp  Pac.  Co. 
(Utah),  419. 
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aV  IDESCB— Continued. 

In  an  action  affainst  a.  railway 
company  to  recover  for  inju- 
ries caused  to  an  employee  by 
alleg'ed  nefrligence  in  plank- 
iag  a  croBaing-,  evidence  of 
the  condition  upon  which  the 
company  received  its  street 
rig'hts  is  admiasible. 
Valley  Ky.  Co.  v.  Keegan  (C. 
C.  A.),S07. 

In  an  action  ag-ainst  a  street 
railway  for  persbnal  injuries, 
a  photograpb  of  a  car  other 
than  the  one  occasioning  the 
injury  is  inadmissible  in  evl- 

Baltimore  City  Pass.  Ry.  Co. 
V.  Cooney  (Md.),  759. 
Irrelevant  evidence. 

Louisville    &    N.    R.    Co.    v. 

Woods  (Ala.},  872. 
Master  mechanic  of  street  rail- 
way may  testify,  in  action  by 
a  boy  to  recover  for  personal 
injuries,  as  to  whether  boy 
could  ride  by  hanging  on 
ledge  of  car  which  caused  in- 
jury, but  cannot  testify  as  to 
other  cars. 
Baltimore  City  Pass.  Ry.  Co. 

V.  Cooney  (Md.  1,759. 
Minutes  of  meeting  of  directors. 
Coos  Bay,  R.  &  E.  R.  R.  Co. 

A  Nav.  Co.  V.  Siglin  (Ore.),- 

714. 
Negligence — sufficiency   of   evi- 

Ruppert  V.  Brooklyn   Heights 
R.  Co.  (N.  Y,),  873. 
Newly   discovered    evidence   as 
ground  for  new  trial. 
Jones  V.   New  York,  N.  H.  ft 
H.  R.  Co.  (R.  I.),  414. 
Violation  of  rules  as  evidence 
of  negligence. 

Smilhson    v.    Chicago  G-.   W. 
Rj.  Co.  el  al.  (Minn.),  726. 

.  EXCAVATION. 

'   Assumption  of  risk  of  falling  of 
embankment. 

Reiter  v.  Winona  ft  St.  P.  R. 
.,  Co.*  (Minn.),  31. 


HXBOUTION  SAiH. 

A  company  purchasing   a  rail- 
road from  a  director  who  had 
purchased  It  at  an  execution 
sale  is  not  liable  to  the  credit- 
ors of   the  original   company 
for  the  price   paid   by  the  di- 
rector at  the  execution  sale. 
Kittel  V.  Augusta  T.  ft  G.  R. 
Co.  £lai.  (C.  C.  N.  Y.),876. 
EXBMPLABT  DAUAOBS. 
See  Carriers  of  Passengers. 
Bjcction— Pleading. 

Louisville  ft  N.  R.  Co.  v,  Ray 
(Tenn.),  174. 
Instructions. 

Louisville  ft  N.  R.  Co.  v.  Ray 
(Tenn.),  174. 


FELLOW  SBBVANTS. 
Assumption  of  Risk. 

Incompetent  fellow  servant. 
Jenaon    v.   Great    Northern 
Ry.  Co.  (Minn.),  2S3. 
Liability  of  master  for  injuries 
to  employee  where  fellow  ser- 
vant substituted  defective  ap- 
pliance in   place  of   safe   and 
suitable  appliances. 
Campbell  v.  New  Jersey  Dry- 
Dock  ft  Transp.  Co.  (N.  J.), 
12. 
Section   foreman   and   laborers. 
Flippin   V.   Kimball  et  al.   (C. 
C.  A.),  256. 
Vice-Principaia. 

Bussey  v.   Charleston  ft  W. 

C.  Ry.  Co.  [S.  Car.),  474. 

Division   superintendent   is  a 

vice-principal. 

Louisville,  N.    A.  ft  C.  Ry. 

Co.  V.  Heck.(Iod.),382. 

Train  dispatcher  who  controls 

and  directs  the  moTements 

of  trains  the  vice-principal 

of  trainmen. 

Louisville,  N.   A.   ft   C.  Ry. 
Co.  f.  Heck  (Ind.),382, 
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laga  in  cities. 

Croft  V.  Chicago  G.  W.  Ry. 
Co.  (Minn.).  652. 
Where  stock  is  killed  in  citj 
limits,  failure  to  fence  track 
is  not  firinta  /acie  evidence  of 
negligence. 

Ryan  V.  Northern    Pac.  Ry. 
Co.  (Wash.). 647. 

FIBBS  SETT  BT  ENQISEB. 
Contributory  aefligence. 
Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  V.  Stephens  (111.),  26S. 
Damages. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hays  (Kan.  App.),6S4. 
Negligence— Kansas  Statutes- 
precedents. 

Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Hays  (Kan.  App.).6S4. 

FOnmON  OARS. 
See  Inspeclion. 

FBBB  PASSES. 

See  Carriers  of  Passengers. 

FBlQHTHNTKa  HOBSBa 
No     liability    for    Irightening 
horses  through  the  noises  usu- 
ally incident  to  operation  of 
railway. 

Dewey   f ,    Chicago,  M.  ft   St. 
P.  Ry.  Co.  (Wis.),  275. 

INDHMNITT. 

Effect  of  judgment  against  in- 
demnities on  indemnitor. 
Schaefer  v.   City  of  Fond  du 
]Lac  (Wis.),  342. 

INJTTNOTION. 

Sufficiency  of  petition  for  in- 
junction to  conpel  removal  of 
trolley  pole. 

Bnyder  el  al.   v.  Ft.  Madison 
SLRy.  Co.  (Iowa),  53. 


INBPBOTION. 

Duty  of   master  to  inspect  for- 
eign cars. 

Louisville  ft  N.  R.  Co.  v.  Veach 
(Ky.),2«. 
Iilability  of  company  fer  failare 
to  discover  defect  in   foreign 
car. 

Jones  V.   New  York.  N.   H.  ft 
H.R.Co.  (R.I,), 414. 
1N8TBUOTION3. 

I^uisvitle    ft    N.    R.    Co.    v. 
Veach  (Ky.).24. 
An     instruction     that     servant 
using  appliances  with  knowl- 
edge of  defects  assumes  risk 
therefrom     not    inconsistent 
with   one   that  it   is   master's 
duty  to  see  that  safe  and  suit- 
able appliances  are  furnished. 
Bussey  v.  Charleston  &  W.  C. 
Ky.  Co.  (S.  Car.),  474. 
Charge  as  to  prejudice  against 

Cornell   v.  Manistee  ft   N.   B. 
H.  Co.  (Mich.),  263. 
Charge  to  jury  as  to  use  of  mor- 
tality tables. 

Savannah.  F.  ft  W.  Ry.  Co.  v. 
Austin  (Ga.),539. 
Contradictory    and    conflicting 
instructions. 

Ford  V.  Chicago,  R.  I,  ft  P. 
Ry.  Co.  (Iowa),  489. 
Defendant  is  estopped  to  com- 
plain of  an  instruction  given 
for  plaintiff,  where  a  similar 
instruction  has  been  given  st 
his  request. 

Lake  Shore  &  M.  S.  Ry,  Co.  v. 
Conway  (111.),  7. 
Duty  of  carrier. 

Hinton  el  al.   v.  Eastern   Ry. 
Co.ofMinneaota(Minn.),125. 
Duty  of  court   to  instruct   cor- 
rectly when   instructions  not 
requested  are  given. 
Ford  V.   Chicago,  R.   I.   ft  P. 
Ry.  Co.  (Iowa),  489. 
Estoppel  to  complain  of  inatmc- 
tion. 
Illinois  Cent.  R.  Co.  v.  Beebe 

(m.).i63. 

Exemplary  damages. 
Xiouisvllle  ft  N.  R.  Co.  v.  Raj 
(Tenn.),  174. 
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INSTBtTOTIONB— Codftnwirf. 
Exemplar^r  damag'es  for  wrong- 
ful ejection. 
Lexington  A  E.  H7.    Co.  v. 

Ljon,(Ky.).212. 
Failure  to  instruct  aa  to  care  to 
be  exercised   by    railroad  in 
street. 

Mcllhaney  f .  Southern  K.  Co. 
(N.  Car.) ,  100. 
In  actions  for  injuries  to   chil- 

Gulf!  C.  &  S.  F.  Ry.  Co.  v. 
Jotinson  elal.  (Tex.),  291. 
In  an  action  by  an  employee  to 
recover  for  personal  injuries, 
an  iiiBtrnctioti  as  to  latent 
defects  is  rerersible  error 
where  it  was  decided  on  appeal 
that  the  defects  complained  of 
were  patent. 
Fordrce    el    at.    v.    Edwards 

(Ark.),  521. 
Instruction     as     to    method    of 
determining  market   value  of 
land  in  condemnation  proceed- 
ings. 
SnouEFer  v.  Chicago  A  N.  W. 

fly.Co.etal.  (Iowa),  571. 
Instruction  In  action  for  death 
of  employee  that  recovery  may 
be  had  if  death  resulted  from 
defective  appliance  should 
present  defenses  of  contribu- 
tory negligence  and  waiver. 
Ford  V.  Cbtcago.  R.  I.  &  P. 

Ky.  Co.  (Iowa),  489. 
Permane  ntdisability. 
Lake  Shore  &  M.  S.  Ry.  Co. 

V.  Conway  (111.),  7. 
Province  of  court. 

Bussey  v.  Charleston  ft  W.  C. 

Ry.Co.  (S.  Car.),  474. 
Sufficiency  of  general  instruc- 
tion as  to  liability  of  master 
for  furnishing  unsafe  appli- 
ance where  no  specific  instruc- 
tion is  asked. 
Bussey  v.  Charleston  &  W.  C. 

Ry.  Co.  (S.  Car.),  474. 
Unwarranted  instructions. 
Ford  V.  Chicago.  R.  I.  A  P.  Ry. 

Co.  (Iowa).  489. 

INTBBBST. 

Sre  Damages. 


LEIASBD  LINBS. 
Collision. 
Chicago,  B.  I,  &  P.  Ry.  Co.  elal. 

p.  Posten  (Kan.).  138. 
Competing  lines. 

State  ex  rel.  Nolan.Atty.Gen., 
V.  Montana  Ry.  Co.  et  at. 
(Mont.).  353. 
Liability  of  lessor  of  street  rail- 
way for  injury  caused  by  de- 
fective track. 

Schaefer  v.  City  of  Fond  da 
Lac  (Wis.).  342. 
Liability  of  lessor  and  city   for 
injury    caused    by    defective 
street-car  track. 
Schaefer  v.   City  of  Fond  dn 
Lac  (Wis.),  342. 
Obligation  of  lessee  to  operate. 
State    ex   rel.   Grinsfelder   v. 
Spokane  St.  Ry.  Co. 

UOBNSBB. 


Cornier  el  al.  V.  Hill  (Ga.),3. 
T.TurwH 

Enforceability  at  law  of  lien 
upon  gross  earnings  of  rail- 
road company. 

Grand  Trunk  Ry.  Co.  ».  Cen- 
tral Vt.  R.  Co.  (C.  C.  Vt.), 
693. 

LIMITATIONS. 
See  Slock. 

LIMITATION  OP  LIABILITY. 
See  Carriers  0/  Goods. 

Carriers  of  Passengers. 

LIMITATION  OP  AOTIONS. 
Death  by  Wrongful  Act. 
Common  law  limitation. 
Western  St  A.  R,  Co.  v.  Bass 

(Ga.).608. 
Statutory  limitation. 
Western  A  A.  R.  Co.  v.  Bass. 
(Ga.),60S. 
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LOOKOUTS. 
See  Crossings. 
Slock. 
MANDAMUS. 

Maiida.mus  will  He  at  ttae  in- 
staace  of  an  abutting-  owner 
to  compel  a   street  railway  to 


62. 
Nature  of  trial  of  question  as  to 
granting  application  by  abut- 
ting owner  for   mandamus   to 
compel    operation     of    street 

State    ex    rel.   Grinsfelder  v. 

Spokane  St.  Ky.Co.  (Wash.) , 

62. 
Trial   of   application   for    man- 
damus to  compel  operation  of 
street  railway  line  is   that   of 
an  action  at  law. 
State  ex   rel.   Grinsfelder    v. 

Spokane  at.Hy.C<..(Wash.), 

62. 

MASTER  ANB  SBBVAKT. 
Assumption   of   risk   of  falling 
embankmeut. 

Reiter  v.  Winona  A  St.  P.  E. 
Co.  (Minn.),  31. 
Assumption  of  Risk. 
Assumption   of  risk   must  be 
pleaded  and  proven. 
Walker  v.  McNeill  (Wash.), 
738. 
Coupling  cars. 
Southern  Hy.  Co.  v.  Arnold 
(Ala,),  864. 
Defective  appliances. 

Bussey   v.   Charleston  &  W. 

C.  Ry.  Co.  (S.  Car,),  474. 
Tord  V.  Chicago,  E.  I.  ft  P. 

Ry.  Co.  (Iowa),  489. 
Fordyce   el  al.   v.  Edwards 
(Ark.),  521. 
Notice  of  defect. 

Brown  v.  Chicago,  K.  I,  & 
P.  Ry.  Co.  (Kan.),  408. 
Instruction  in  action  for  death 
of  employee  that  recovery 
may  be  had  if  death  resulted 
from  defective  appliance 
should  present   defenses  of 


MASTBB   AHD     8BBVANT— 
Continued. 
contributor y  negligence  and 

Ford  V.   Chicago,  B.  L  A  P. 
Ry.  Co.  (Iowa),  489. 

Instruction  that  servant  hav- 
ing knowledge  of  defects  in 
appliance  assumes  risk 
therefrom  and  instruction 
that  it  is  master's  duty  to 
see  that  the  appliances  are 
safe  and  suitable  are  not  in- 
consistent. 

Bussey  v.  Charleston  &  W. 
C.  Ry.   Co.    (S.  Car.),  474. 

Servant  who  is  chargeable 
with  notice  of  defect  as- 
sumes risk  of  injury  there- 
from. 

Walker  v.  Atlanta  &  W.  P. 
H.  Co.  (Ga.),  498. 

Sufficiency  of  evidence. 
Walker  v.  McNeill  (Wash.). 
738. 

Using  appliance  after  knowl- 
edge of  defect. 
McGhee  et  al.  v.  Bell  (Ky.), 
519. 

What  must  appear  in  order  to 
authorize   presumption  that 

1  servant  assumed  risk  of  de- 
fective roadbed. 
Valley   Ry.   Co.    v.   Keegan 
(C.  C.  A.),  507. 

Where  it  is  admitted  that  de- 
ceased knew  that  an  appli- 
ance was  defective,  burden 
is  on  plaintiff  to  show  that 
bis  decedent  was  justified  in 
running  risk  of  injury  from 
such  defect. 

Ford  V.  Chicago,  R.  I.  A  P. 
Ry.  Co.  (Iowa), 489. 
Brakeman    knowing    that    cul- 
verts  are  uncovered  assumes 

risk  of  injury  therefrom. 

West    V.    Southern    Pac.    Co. 
(C.  C.  A.),  447. 
Brakeman  not  chargeable  with 

notice  that  track  is  unsafe. 

Illinois  Cent.   R.   Co.  v.   San- 
ders (111.),  861. 
Burden  of  proof  as  to  knowledge 

of  defects  in  action  for  death  " 

of 
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MA8THB    AND    8HRVANT— 
Continued. 

Jadd's  Adm'z.  V.  Chesapeake 

AO.  Kj.  Co.  (Ky.J.SlV- 

Burden    of    proving    due    care 

where  employee  i«  killed  on 

track. 

Dyer    V.    Fitch  bur^    R.    Co. 
(MaBS.),  473. 
Complaint  allegring  that  brake- 
man     waa     injured     through 
negligence  of   engineer   and 
foreman  states  cause  of  action. 
Southern   R;.   Co.   v.   Arnold 
(Ala.),S&4. 
Construction  of  employer's  lia- 
bility provision  of  Iowa  Code. 
Akeson  v.  Chicago,  B.  ft  Q.  R. 

Co.  (Iowa), 430. 
Reddington  v.  Chicago,  M.  & 
St.  P.  K.  Co.  (Iowa),  440. 
Contributory  Negligence. 

Chicago,  E.  1.  &.  P.  Ry.  Co. 
V.  Cowlea  (Neb.),  33. 
Car  inspector  going  under  car 
after  dark  without  notice. 
Alabama    G.    S.   R.   Co.   v. 
Roach  (Ala.),  869. 
Duty   of  company   to   use   self- 
couplers. 

Greenlee  v.  Southern  Ry.  Co. 
(N.  Car.).  45. 
Duty  of  master  a  question   for 
jury. 

Walker  v.  McNeill    (Wash.), 
738. 
Duty  to  inspect  foreign  cars. 
Louisville    i    N.    R.    Co,    v. 
Veach  (Ky.),  24. 
Elements  of  recovery  for  injury 
received  by  employee. 
Bussey  v.  Charleston  &.  W.  C. 
By.  Co.  (S.  Car.).  474. 
Employee  walking  in  unlighted 
roundhouse   killed  by  falling 
in  pit  of  which  he  knew  was 
guflty  of  contributory  negli- 

McDonnell  v.  Illinois  Cent. 
Ry.  Co,  (Iowa).  534. 
In  action  to  recover  for  personal 
injuries  caused  by  alleged  de- 
fective engine,  burden  is  on 
plaintifF  to  show  that  it  was 
unsuitable  and  that  the  de- 
fects caused  his  injuries. 


MASTER    AND    SERVANT— 
Continued. 

Texas  &  P.  Ry.  Co.  v.  Barrett 
(U.  S.),  867. 

Id  an  action  against  a  railway 
company  to  recover  for  injury 
caused  to  an  employee  by  al- 
leged negligence  in  planking  a 
crossing,  evidence  of  the  con- 
diti«D  upon  which  company 
received  its  street  rights  is  ad- 
missible. 

Valley  By.  Co.  v.  Keegan  (C. 
C.  A.),  507. 

Injury    to   brakeman    coupling 

Ulinois   Cent.   R.   Co.  v.  San- 
ders (111.),  861. 
Injury  to  employee  from  defec- 
tive grab-iron. 
Jones  V.  N.   H.  &  H.   B.  Co. 
(R.  I.),414. 
Injury  to  engineer  running  his 
engine  at  speed  in   excess  of 
that  allowed  by  ordinance. 
Missouri,  K.  &  T.  Ry.  Co.  v. 
Roberts  (Tei,  App.).  21. 
Killing  employee  on  track,  bor- 
~den  of  proving  due  care. 
Tumalty  v.  New  York,  N.  H. 
&H.  R.  Co.  (Mass.),  468. 
Killing  of  employee  on  track — 
contributory  negligence. 
Poss  ei  at.  V.  Old   Colony   R, 
Co.  (Mass.),  41. 
Liability  of  company  failing  to 
discover  defect  in  foreign  car. 
Jones  V.   New  York,  N.  H.  & 
H.  R.  Co.  (R.  I.),  414. 
Liability  of  master   for   injury 
to  servant  employed  by   con- 
ductor in  an  emergency. 
Louisville-    A    N.    R.    Co.    v. 
Ginley  (Tenn.),443. 
Master  bound  to  use  only   those 
teats  ordinarily   used   to  dis- 
cover defects  in  machinery. 
Texas  &  P.  Ry,  Co.  v.  Barrett 
(U.  S.),  867. 
Master  not  liable  for  injuries 
received  by   servant   through 
defects  in   appliances  substi- 
tuted   by     fellow-servant    in 
place  of  safe  and  suitable  ap- 
pliance furnished   by   master. 
Campbell  v.  New  Jersey  Dry. 


^d  by  Google 


GENERAL  INPEZ 


lUSTBB     A2n>   SBBVANT— 
Continued. 
Dock  A  TraoBp.  Co.  (N.  J.)> 

12, 
Neg'ligeijce — bill   of  esceptions. 
Lemerj  v.  BoHton  A  M.  E.  Co. 
(MaSB.),  17. 
Not  duty  of  company  to  encloBC 
roundhouse   pits   where    such 
enclosure   would    render    pitB 
uaelesB. 

McDonnell    v.    1111  noiB    Cent. 
Ry.  Co.  (Iowa),  &J4. 
Notice  to  servant— when  notice 


Coiner  et  al.  v.  Hill  (Ga.).  3. 
Pleading — specifications  of  nef- 
ligence. 

Lemery  v.  Boston  &  M.  R.  Co. 
(Mass.),  17. 
Proximate  Cauae. 
Failure  of    division    super! n- 
.   tendent  to  comply  with  rules 
of  company  the  proximate 
cause  of  collision. 
Louisville,  N.  A.   A   C.   Ry. 
Co.  I..  Heclt  (Ind.),382. 
Master,  though  neglij^ent,  not 
liable  for  injury  to  serrknt 
if   his   neiflig-ence   was    not 
proximate  cause   of   injury. 
Little  Rock  &  M.   K.    Co.   v. 
Barry  (C.  C.  A.),4S3. 
Servant    not    chargeable    as   a 
matter  of  law   with   notice   of 
defect  in   track   In   a   yard   a 
mile  long  and  having  22  tracks 
Valley  Ry.  Co.  v.  Keegaa   (C. 
C.  A.),  507. 
Servant    obeying    a    command 
which  orders  him  into  obvious 
danger  aasumes  the  risk. 
Whatley  v.  Macon   Sc   N.   Ry. 
Co.  (Ga.},  424. 
Structure  near  Track. 
Contributory  negligence. 
Wood  V.   Louisville  &   N.   R. 

Co.  (C.  C.  Tenn.),52S. 
Negligence. 

Wood  V.    Louisville   &   N,   R. 
Co.  (C.  C.Tenn.(,S2S. 
Sufficiency  of  rules  to  prevent 
collisions. 

Little  Rock   Sc  M.   R.   Co.   v. 
Uarry  (C.  C.  A.),  453. 
Tower-man  not  chargeable  with 


UA8TES    AND    BBRVANT— 
Continued. 

notice  of  defective  condition 
of  track  near  tower. 
Lake  Shore  A  M.  S.  Ry.  Co.  v. 

Conway  (111.),  7. 
Where  a  company's  rules  give 
to  a  train  dispatcher's  act  all 
the  effect  of  an  act  of  the  divi- 
sion superintendent  the  com- 
pany is  responsible  therefor 
m  the  same  degree  aa  for  an 
act  of  such  superintendent. 
Louisville,  N.  A.  &  C.  Ry.  Co. 

V.  Heck  (Ind.),  382. 
Where  an  employee  is  injured 
by  reason  of  a  defect  of  the 
existence  of  which  he  ia 
chargeable  with  notice,  the 
master's  negligence  is  a  ques- 
tion  for  the  jury. 
Walker  v.  Atlanta  &  W.  P.  R. 

Co.  (Ga.),498. 
Where  ordinary  care  has  been 
exercised  to  furnish  safe  ma- 
chinery master  not  liable  for 
injuries  from  defects,  unless 
his  agents  were  chargeable 
with  notice  of  defects  and 
plaintiff  was  free  from  con- 
tributory negligence. 
Texas  A  P.  Ry.  Co.  v.  Barrett 

(U.  S.),867. 
Whether  brakeman,  off  duty, 
on  his  way  to  collect  tickets 
in  absence  of  the  conductor 
is  acting  in  the  line  of  his 
duty  is  a  question  for  the  jury. 
Schimpf  f.  Harris// a/.  (Pa.), 

470. 

MEDICAL  EXPERTS. 

Admissibility    of    opinion    evi- 
dence of. 

Fulmore  v.  St.  Paul  City  Ry. 
Co.  (Minn.1,636. 


MORTALITY  TABLES. 
Carlisle  tables. 

Camden  &  A,   R.  Co.  v.   Will- 
iams {N.  J.  App.),600. 
Charge  to  jury  in  regard  to  use 
of  mortality  tables. 
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MORTALITY    TABLES— C<w»- 

Savannah,  F.  &  W.  Hy  Co.  V. 
Austin  (Ga.).S39. 
Right  to  receive  !□  evidence. 
Camden  A  A.   E.  Co.  v.   Will- 
iams (N.  J.  App.),600. 
KiRht  to  use. 

Camden  &  A.  R.  Co.  v.  Will- 
iam* (N.  J.  App.),  600. 

MORTGAOaa 

Priority  of  mortgage  over  cUlm 
to  indemnity  of  unsecured 
■urety  on  supersedeas  bond 
given  by  company  subsequent 
to  mortgage. 

New  York  Security  &  T.  Co.  v. 
Louisville  B.  &  St.  L  C.  R. 
Co.  eiai.  (C.  C.  Ind.),878. 
Priority   of  mortgage  over  sub- 
sequent judgment  for  damages 
for  death  by  wrongful  act. 
Farmers'  Loan  &  Trust  Co.  v. 
Nestellc  (C.C.  A.).877. 
Priority  of  mortgage  over  sub- 
seqneot  judgment  for  negli- 
gent kilting. 

New  York  Security  A  T.  Co.  f . 
Linisville  E.  &  St.  L.  C.  R. 
Co.etal.  (C.C.  In»l.),878. 
MUNICIPAL     OOKPORA- 
TIONS. 

See  Street  Railways. 
NBaLIQENOB. 

See  Master  and  Servant. 
Bill  of  exceptions. 

Lemery  v.  Boston  &  M.  R.  Co. 
(Mass.),  17. 
Bvidence^snfficiency. 
Walker   v.   McNeill    (Wash.). 
738. 
Failure   to   fence   track   in  city 
not  ^ritna  facie   evidence   of 
ntghg-ence,  in  action  to  recov- 
er for  stock  killed. 
Ryan   v.    Northern    Pac.   Ry. 
Co.  (Wash.),  647. 
Failure    to    give    signals    and 
Blacken  speed  for  crossing  is 
not  negligence  ^fr  If  in  action 
to    recover    f*r    stock    killed 
beyond  crossing. 
Georgia  B.  ft  B.  Co.  v.  Clary 
(Ga,) .  856. 


HfEaiAQWaaa—ConUnued. 
Master  not  liable,  though  negli- 
gent, for  injury  to  employee, 
If  such  negligence.was  not  the 

Kozimate  cause  of  the  injury, 
ttle  Rock    ft  M.   R.   Co.    v. 
Barry  (CO.  A.),  453. 
Negligence  in     starting    train 
question  for  jnry. 
Illinois  Cent.  R.   Co.  v.  Beebe 
(111.),  163. 
Placing  cattle  chute  near  track. 
Wood  V.   Louisville   ft   N.   R. 
Co.  (C.  C.  Tenn.),  525, 
Plaintiff  cannot  claim  or  recov- 
er damages  upon   grounds  of 
negligence   other   than   those 
alleged  in  his  petition. 
Brown  v.  Chicago,  R.  I.  ft  P. 
Ry.  Co.  (Kan.),  403. 
Pleading. 

Walker  V.  McNeill  (Wa8h.)738. 
Proximate  contributory    negli- 
gence a  defense  to  action  bas- 
ed on  simple  negligence. 
Alabama    G.     S.     R.    Co.    v. 
Roach  (Ala.).  869. 
Question  for  jury. 

Herbert  v.  Southern  Pac.  Co. 

{Cal.),94. 
Johnson    V.    Great    Northern 
By.  Co.  (N.  Dak.),  76. 
Rebutting    statutory     presump- 
tion where  stock  is  killed. 
Central  of  Georgia  Ry.  Co.  v. 
Wood  (Ga.),850. 
"Reckless"  negligence. 
Louisville  &  N.  R.  Co.  V.  An- 
chors (Ala.),  657. 
Simple  negligence— pleading. 
Louisville  ft  N.  R.  Co.  v.  An- 
chors (Ala.),  657. 
Specifications. 

Lemery  v.  Boston  ft  M.  R.  Co. 
(Mass.),  17. 
Stock  killing — question  for  jury. 
Hardison  v.  Atlantic  ft  N.  C. 
R.  C«.  (N.  Car.),  848. 
SuG&ciency  of  evidence. 
Ruppert  V.  Brooklyn  Heights 
R.  Co.  (N.  Y.),873. 
Violation  of  rules  of  company 
as  evidence  of  its  negligence. 
Smtthson   v.   Chicago  G.    W. 
Ry.  Co.  et  at.  (Minn. ) ,  726. 
Violation    of    rules    not    negli- 
gence fer  se. 
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HBauaBNOE-  ConHnued. 

Smithaon    v.    Chica^   G.    W. 
Ry.  Co.  elal.  (Minn.),  726. 
Where    e  vide  nee    is   conflicting' 
as   to  whether   engineer  was 
negligent    in    failing-    to    see 
stock  on  track,  his  neg-ligence 
is  question  for  jury. 
Missouri,  K.   &  T.  Ry.   Co.   v. 
Farrington  (Ind,  Terr.),  aS4. 
Willful  negligence — pleading. 
Louisville  A  N.  R.  Co.  v.  An. 
Chora  (Ala.),  657. 

NOTICE. 

See  Master  and  Servant. 

Knowledge  of  drayman  not  no- 
tice to  consignee  of  arrival  of 
goods. 

Berry   et   at.   v.   West  Virgin- 
ia &  P.  R.  Co.  (W.  Va.) ,  103. 

Notice  to  servant — when  notice 

Comer  et  at.  v.  Hill  (Ga.),  3. 

Tower-mao  not  chargeable  with 

notice   of   defective   condition 

Lake  Shore  A  M.  S.  Ry.  Co.  v. 
Conway  (111.),  7. 


See  Street  Railways. 
PABTISa 

See  Receivers. 

Removal  of  Cause. 
PLEADING. 

Abandonmentof  canaeof  action. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Kansas    Farmers'  Ins.    Co. 
(Kan.  App.),847. 
Demurrer. 

Savannah,  F.  &  W.  Ry.  Co.  v. 
Chaney  (Ga.),l. 
Exemplary    damages— ejection. 
Louisville  &  N.  R.  Co:  v.  Ray 
(Tenn.),  174. 
Master  and  Servant. 
Allegation   of  absence   of  con- 
tributory negligence. 
Savannah,  F.  &  W.  Ry.  Co,  v. 
Chaney  (Ga.),  I. 


■pVBADJNa—Coniimued. 

Failure   to    give    siffnals — in- 
sufficiency  of  declaration. 
Savannah,  F.  &  W.  Ry.  Co. 
V.  Chaney  (Ga.),  1. 
Negligence. 

Walker    v.    McNeill    (Wash.), 


Plaintiff  cannot  clain 
damages  upon  grounds  of  neg- 
ligence  other   than   those   al- 
alleged  in  his  petition. 
Brown   v.  Chicago,  H.  I.  4  P. 
Ry.  Co.  (Kan.),  408. 
Pleading  and  proof. 

Louisville  ft  N.  R.  Co.  v.  Ray 
(Tenn.),  174. 
Specifications  of  negligence. 
Lemery  v.  Boston  ft  H.  R.  Co. 
(Mass,),  17. 
"Reckless"  negligence. 
Louisville  &  N.  R.  Co.  v.  An- 
chors (Ala.),  657. 
Simple  negligence. 

Louisville  &  N.  R.  Co.  v.  An- 
chors (Ala.),  657. 
Sufficiency  of  complaint  in  action 
to     compel     construction     of 
crossing  in  street. 
Evansvilie  A  T.  H.  R.  Co.  v. 
State  ex  ret.     Town  of  Ft. 
Branch  (Ind.),  278. 
Sufficiency  of  petition  in  action 
for  damages  arising  from  fail- 
ure to  erect  cattle  guard. 
Southern   Ry.   Co.   V.   Harrell 
(Ga.),  859. 
SnfBciency  of    petition  for  in- 
junction to  compel  removal  of 
trolley  pole. 

Snyder  el  al.  v.  Ft.  Madison 
St.  Ry.  Co.  (Iowa),  S3. 
Willful  negligence. 
Louisville  &  N.  R.  Co.  v.  An- 
chors (Ala.),  657. 


PREFERENTIAL  CLAIMS. 
See  Mortgages. 

FBOZIMATE  CAUSE. 
See  Master  and  Servant, 
Definition. 

Schneider   v.    Chicago,   M.    ft 
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PROXIMATH     OATJ8B  —  Co«- 

St.  P.  Ry.  Co.  {Wis.},  81. 
Frifht  of  team  at  crossing:. 
Stahl  V.  Lake  Shore  ft  M.  S. 
Rj.Co.  (Mich.),  90. 

PtTBLIO  LANDS. 
See  Righl  of  IVay. 
Abutting  own«r  cannot  enjoin 
USA  of  public  land  b^r  railroad. 
Burlington    Gaslight    Co.     v. 
Burlington,  C.  R.  St  N.  Ry. 
Co.  (U.S.),  878. 
Grant  to  railroad  of  right  of  way 
l>econie8  absolute  where  pre- 
emptor    abandons     his    prior 
entry. 

Jamestown    &  N.  S.    Co.    v. 

Jones  (N.  Dak.],  879. 

Lands  ceded  to  United  States  by 

Osage  Indiana  are  public  lands 

Rieraon   v.  St.   Louis  ft  S.  F. 

Ry.  Co.  (Kan.),  667. 

Rights  of  pre-emptor  as  against 

railroad    granted   a    right   of 

Jamestown  &    N.  R.    Co.    v. 

Jones  (N.  Dak.),  S79. 
Use  by  railroad  of  land  reserved 
for  public  is  a  public  use. 
Burlington   Gaslight    Co.     v. 

BitrKngton.  C,  R.   ft  N.  Ry. 

Co.  (U.  S.),  878. 
When  grant  of  right  of  way  at- 
taches as  against  pre-emptors. 
Jamestown   ft    N.    R.   Co.    v. 

Jones  (N.  Dak.),  S79. 

QUESTIONS   OF   LAW  AND 
FAOT, 
Contributory  negligence. 
Lonisvilte    ft    N.    R.    Co.    v. 

Veach  (Ky.),  24. 
Walker    et    a  I.     v.     Shelton 
(Kan.}.  IS. 
Contributory  negligence  in  rid- 
ing on  platform  of  street-car. 
Watsou  V.  Porllaud  ft  G,  E. 
Ry.  Co.  (Me.),  194. 
Contributory  negligence  of  boy 
injured  on  atreet-car  track  and 
negligence  of  motorman. 
Baltimore   City  Pass.  Ry.  Co. 
f.  Cooney  (Md.),759. 
Duty  of  master  as  to  protecting 


.    Walker  p.  McNeill  (Wash.), 738. 
In   action  to   recover   for   stock 
killed  negligence  in  failing  to 
see  stock   and  after  seeiag  it 
are  questions  for  jury. 
Ryan    v.   Northern   Pac.   Ry. 
Co.  (Wash.),  647. 
Killing  of  licensee— negligence 
and  contributory  negligence. 
Washington  v.  Missouri,  K.  ft 
T.  Ry.  Co.  of  Texas  (Tex.), 
829. 
Killing  of  person  on  street  rail- 
way track— negligence. 
Coll    V.    Easton  Transit    Co. 
(Pa.),  722. 
Master's  negligence  a  question 
for    jury    where     servant    is 
injured   by  reason  of  a  defect 
with  notice  ^f  which  he  was 
chargeable. 

Walker  v.  Atlanta  ft  W.  P.  R. 
Co.  (Ga.),498. 
Negligence. 
Herl^ert  v.  Southern  Pac.  Co. 
(Gal.),  94. 
Negligence  in  starting  train. 
Illinois  Cent.  R.  Co.  v.  Beebe 
(HI.),  163. 
Negligence      and     contributory 
negligence. 

Johnson    v.  Great    Northern 
Ry.  Co.  (N.  Dak.),  76. 
Negligence  in  ejecting  paasen- 

Eidson   V.  Southern  Ry.  Co. 
(Miss.),  832. 
Question  whether  employee  had 
knowledge  of  defect,  one  for 
jury. 

Judd's-Adm'i  V.  Chesapeake 
ft  O.  Ry.  Co.  (Ky.),  517. 
Question      whether      employee 
should  have  discovered  defect 
in  engine,  one  for  jury. 
ToT6jceel  al.  ^.Bdwards(A^k.) 
521. 
Question  whether  a  defect  was 
so  obvious  as  to  render  servant 
chargeable  with  notice  is  one 
for    jury    where   evidence    is 
conflicting.  "*"  ; 

Valley  Ry.  Co.  v.  Keegan  (C. 
C.  A.),  507. 
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QUBSTIONS  OF  LA.'W    AND 
'PA.QT—CimHnued. 
Stock  killing- — neKlig-enca. 
Hardison  v.  Atlantic  &  N.  C. 
R.  Co.  (N.  Car.),  848. 
Sufficiencj   of  rules  a   queation 

Little  Rock  A  M.  R.  Co.  v. 

Barrj  {C.  C.  A.),  453. 
Where  evidence  of  nature  of  a 
defect  is  couflictltie',  it  i*  a 
questioa  for  the  jurj. 
Valley  Ry.  Co.  v.  Keegan  (C. 

a  A.),  507. 

BAILBOABa 
Electric  railway  a  "railroad." 
Louisville    &.    N.    R.    Co.   v. 
Anchors  (Ala.),  697. 
Railroad  company  owning  land 
near  city  not  a  "  resident  free- 
holder" having- rig-httoappeal 
from  annexation  of  such  prop- 
erty to  city. 

Pittsbnrif,  C.  C.  &  St.  L.  Ry. 
Co.  et  al.  V.  City  of  Indian- 
apoH»  (Ind.),689. 
Whether    "  railroad  "     includes 
street  railway. 

Massachusetts  L.  A  T.  Co.  et 
al.  V.  Hamilton  (C.  C.  A.), 
771. 

RAILROAD      OOMMISBION- 


Town  of  Bristol  v.  New  Eng-- 
land  R.  Co.  (Conn.),  674. 
Authority   to  order   alterations 
in  highways. 

Town  of  Bristol  v.  New  Eng- 
land R.  Co.  (Conn.},  674. 
RAILROAD  COMMISSION. 
Constitutionality  of  statute  pro- 
viding   for    appeal    from,    to 

State  ex   rel.   Railroad   Com- 
mission tt  al.  V.  Wilmington 
ft  W.  K.  Co.  (N.  Car.),  671. 
Power  to  compel  carrier  to  con- 
tract   for    transportation   be- 
yond terminus. 
State  v.  WrigbtBville  ft  T.  R. 
Co.  (Ga.),576. 


RAILROADS  IN  BTRBBTS. 

Injury  to  pedestrian— instruc- 
tion as  to  contribu^ry  negli- 
gence. 

Mcllhaney    v,     Anthem     R. 
Co,  (N.  Car.},  100. 


Actions  against — parties. 

Union  Pac.   Ry.  Co.  et  al.  v. 
Smith   (Kan.),  709. 
Action    for     personal     injuries 
may  be  brought  against  corn- 
establish  liability,  but  where 
receivers    have     sole    control 
they  alone  are  liable. 
Union   Pac.  Ry.  Co.  el  al.  v. 
Smith  (Kan.|,709. 
Compensation  allowed   by  trial 
court  will    not    be    disturl>ed 
where  no  injustice  appears. 
Northern  Alabama  Ky.  Co.  v. 
Hopkins  (C.  C.  A.),69S. 
Expenses. 
Estoppel    of    bondholders    to 
complain    of    personal     ex- 
penses incurred  at  their  in- 
Northern  Alabama  Ky.  Co. 
V.  Hopkins  {C.  C.  A. ) ,  695. 
Purchasers  of  road  at    fore- 
closure sale  not  entitled  to 
.  complain    of   allowance   of 
personal    expenses    of    re- 
Northern    Ala.    Ry.    Co.  v. 
Hopkins  (C.  C.  A.),  695. 
Travelling  expenses. 
Northern    Ala.    Ry.    Co.  v. 
Hopkins  (C.  C.  A.),  695. 
Intervening      creditor     cannot 
raise    question    that  plaintiff 
seeking     appointment  of    re- 
ceiver for  railroad  is  not  judg- 
ment creditor. 

Grand  Trunk  Ry.  Co.  v.  Cen- 
tral Vt.  R.  Co.    (C.  C.   Vt.|. 
693. 
Joint  judgment   against  receiv- 
ers   and    company   where   re- 
ceivers are  in  sole  control  is 


erroneous. 

Union  Pac.   Ky.  Co.  tt  al.  v. 
Smith  (Kan.).  709. 
Liability  of   company   for   per- 
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BHOIJllVBR^^  Conltn  ued. 

son  a  I  injary  occurring  durlns: 
rcceivenbip  adrcrse  as  to 
com  pan  J. 

Archambeau  v.    New  York  A 
N.  E.  S.  Co.  (Masa.).  706. 
Railroad   cannot   object   to   ap- 
pointment of,  on  groand  that 
plaintiff     ift     not      judg-mcnt 

Grand  Trunk  Ry.  Co.  v.  Cen- 
tral Vt.   R.   Co.  (C.  C.  Vt.), 
693. 
Verdict  rendered  for  plaintiff  in 
action   for   peraonal    injuries 
against   a   company    and   the 
receivers  who  have  sole  con- 
trol   will    be     construed     as 
against  receivers  alone. 
Union  Pac.   Ry.   Co.  ei  al.  v. 
Smith  (Ran.),  709. 

REMOVAL  OP  OAUSa 
Partie 


mil 


Cent.    R.    Co. 


Blanc  (Miss.),  838. 
Right  of  corporation  created  by 
act    of    congress    to    remore 
cause  to  federal  court. 
Texas  ft  P.  Ry.  Co.  v.  Barrett 
(U.  S.),B67. 

BBS  QDBTJB. 

Statements  by  injured  party 
and  person  who  attempted 
to  help  him  made  just  after 
the  accident  are  admissible  as 
part  of  res  gesta. 
Coll  V.  Baston  Transit  Co. 
(Pa.),  722. 
Statement  of  motorman  Imme- 
diately after  running  over  a 
person  admissible  as  part  of 
ret  gesta. 

Coll  V.    Baston    Transit    Co. 
(Pa.),  722. 

BHVIBW. 


BIGHT  OP  "WAY—Conlinued. 
Land  held  as,  subject  to  assess- 
ment by  state   board,  not   by 

Chicago,  M.  &  St.  P.  Ry.   Co. 

i>.  Grant  (III.),  823. 
Presumption  that  proper  pre- 
liminary steps  toacquire  right 
of  way  over  public  lands  have 
been  taken  where  grant  has 
been  made  and  map  approved. 
Rierson  v.  St.  Louis   &   S.   F. 

Ry.  Co,  (Kan.),  667. 
Title  by  actual   and   continuous 
possession, 
Chicago,  M.  ft  St.  P.  Ry.  Co. 

f.  Grant  (111.), 823. 


BTTLBS. 

Sii  Carriers  of  Passengers. 
Master  and  Servant. 
Negligence. 
Reasonableness  and  sufficiency 
of  standard  rules. 
Littie  Rock   ft   M.   R.    Co.    v. 
Barry  (C.  C.  A.},  453. 
Sufficiency  of,  a  question  of  law. 
Little  Rock   ft   M.   R.   Co.    v. 
BiTTj  (C.  C.  A.),  453. 
Sufficiency   of,   to   prevent   col- 
Little  Rock   ft   M.    R.   Co.   ». 
Barry  (C.  C.  A.),  4S3. 

8HBVIOB  OP  PBOOB8S. 

Locality   of   service   In   actions 

against     railroad    companies. 

Nashville,  C.  &  St.  L.  Ry.  Co. 

V.  Mattingly  el  al.  (Ky.),  736. 


SIGNALa 

See  Crossings. 

Stock. 

SLBBPING  O  AB  OOMP  AKIBS 
See  Carriers  of  Passengers. 


Spokane  St.  Ry.'.Co.  (Wash.) 

BIGHT  or  WAT. 
See  Punic  Lands. 
Taxation. 


Contributory  negligence  as  af- 
fected by  failure  to  give  sig- 
nals and  excessive  speed, 
Schneider   v.   Chicago,   M.   ft 
St.  P.  Ry.  Co.  (Wis.),  ai. 
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SPEED—  Continued. 

Right  of  engineer  1 

itijur;y  received  while  running 

at  speed  in  excess  of  ordinance. 

UiBsouri,  K.  &  T.  Ry.  Co.  v. 

Roberta  (Tex.  App.),2I. 

STATUTES. 

See  Railroad  Commission. 
Construction  of  statute  giving 
right   of    action   against  city 
for  injury  caused  by  defective 
atreet. 

Schaefer   v.  City  of   Fond  dn 
Lac  (Wis.),  342. 

STOOK. 

See  Fences. 
ContributoryN«g1igenc«. 

Croft  V.  Chicago  G.  W.  Hy. 

Co.  (Minn.),  652. 
Corocll  V.  Manistee  &  N.  E. 
R.  Co.  (Mieh.).  263. 
Evidence  of  value. 
Western  A  A.  H.  Co.  v.  Cal- 
houn (Ga.),  334. 
Interest  on  damages. 
Western  4  A.   R.  Co.  v.  Cal- 
houn (Ga.),  334. 
Liability  of  company  for  failure 
to  keep  lookout  for  stock. 
Missouri,  K.  &  T.  Ry.   Co.  v. 
Ward  (Ind.  Terr.),  328. 
Repeal  of  charter  provision  aa 

be  brought. 

Louisville  *  N.  R.  Co.  v.  Wil- 
liams (Ky.),  33S. 

Statutory  presumption  of  negli- 
gence where  stock  is  killed — 
rebuttal. 

Central  of  Georgia  Ry.  Co.  v. 
Wood  (Ga.),  b50. 

Where  defendant  introduces  evi- 
dence tending  to  show  his  in- 


SHOOK.—Continued. 

MissouH,  K.  &.  T.   Ry.   Co.  v. 

Farrington  (Ind.  Terr.),  854. 
Where  stock  is  killed  beyond 
crossing,  failure  to  give  sig- 
nals and  slacken  speed  is  not 
negligence  per  se. 
Georgia  R.  &  B.  Co.  v.  Clary 

(Ga.),  856. 
Where   stock   is   killed    in    city 
limits  failure  to  fence  track  is 
not  pritna  facie   evidence  of 
negligence. 
Rran  v.   Northern   Pac.  Ry. 

Co.  (Wash.),  647. 

BTRBSnS. 
Conditional  dedication. 
State    ex    rel.  Grinsfelder   v. 
Spokane  St.  Ry.  Co.  (Wash,), 


er  for  stock  killed,  his  negli- 

frence  is  a  question  for  jury. 

Hardison   v.  Atlantic  &.  N.  C. 

R.  Co.  (N.  Car.),  848. 

■JJJiere   evidence  as  to   whether 

engineer    was     negligent     in 

failing  to  see  stock  on  track  ia 

.   conflictiag,   negligence     is    a 

"   n  for  "  ■ 


question  f  i 


'  ]"cy. 


62. 

Action  to  compel  constrnctton 
of  ^pleading. 

Evansviile  &.  T.  H.  R.  Co.  v. 
State  ex  rel.  Town  of  Ft. 
Branch  (Ind.),  278. 
Burden  of  proof. 

EvansviUe  &  T.  H.  R.  Co.  v. 
State  ex  rel.  Town  of  Ft. 
Branch  (Ind.),  278. 
Implied  dedication. 

Bvansville  ft  T.  H.  R.  Co.  i'. 

State  ex  rel.  Town  of  Ft, 

Branch  (Ind.),  278. 

Duty  of   railway  company  to 

construct  as  dependent  on 

filing  of  street  grade  by  city. 

EvansviUe  ft  T.  H.  R.  Co.  v. 

State  ex  rel.  Town  of  Ft. 

Branch  (Ind.),  278. 

STREET  RArLWATS. 
Action  to  Compel  Operation. 
Interest  necessary  to  enable 

State  ex  rel.  Grinsfelder  v. 
Spoicane       St.      Ky.      Co. 
(Wash.),  62. 
Necessity  of  demand. 
State    ex     rel.    Grinsfelder 
V.   Spokane    St.    Ry.    Co. 
(Wash.).flr.' 
Oocupancy.iOf  street  as  abnt- 
te;)e'.,  Uc(:nsee    no     defense 
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STBHBT      BAIL-WATS  —  Coa- 

irhere  poasession   has  been 
nodistarbed. 

State    ex     rel.     Grinefelder 
V.   Spokane     St.    Ky.     Co. 
(Wash.),  62. 
The  fact  that  the  line  is  held 
under  a  lease  is  immaterial. 
State    ex    rel.     Grinsf elder 
V.    Spokane    St.    Ry,   Co. 
(Wash.),  62. 
Application    for    mandamna   to 
compel    operation — review    of 
findiug-a. 

State   ex   rel.    GrinsfeMer   v. 
Spokane  St.  Ry.  Co.  (Wash.). 
62, 
Contract    between    street    rail- 
ways not  to  croBH,  aaye  at  cer- 
tain  points,  made  to  prevent 
competition,  is  void. 
South  Chicago  City  Ry,  Co,  v. 
Calumet  Electric  St,  Ry.  Co. 


Duty   of 

watchfulness  as  to  children. 
Bergen  County   Traction   Co. 
V.  Heitman's  Adm'r  (N.J), 
286. 
Duty  to  continue  operation  of 

State  ex  rel.  Grinafelder   v. 
Spokane  St.  Ry.  Co.  (Wash.), 


Injury  to  child   on   track— neg- 
lig-ence. 

Bet^en  County  Traction  Co, 
V.  Heitman's  Adm'r  (N.  J,), 
286. 
Injury  to  Person  on  Track. 
Duty  of  motorman. 

Baltimore  City  Pass  Ry.  Co. 
V.  Cooney  (Md.),  759. 
Killing  of  person  on  track,  neg- 
ligence a  question  for  jury. 
Coll    V.    Easton    Transit   Co. 
(Pa.),  722. 
•    Liability  for   killing-  child   sud- 
denly running-  on  track. 
Gallery  et  ux.  v.  Easton  Tran- 
sit Co.  (Pa.),  323. 
Xiiability    of  lessor    for  injury 
caused  by  defective  track. 
Schaefer  v.  City  of  Fond  du 


STBBEIT     BAIL"WATS  —  Con- 

Lac.  (Wis.),  342. 
Liability  of  lessor  and   city   for 
injury    caused     by    defective 

Schaefer  v.   City  of  Pond  du 
Lac  (Wis.).V342. 
Negl  igreoce— pres  u  m  ptioa  s . 
Whalen  V.  Consolidated  Trac- 
tion Co,  (N,  J.),  207. 
Power  of  city  to  impose  penalty 
upon  street  railway  for  viola- 
tion of  ordinance,  ' 
People    V.     Detroit     Citizens' 
St.  Ry.  Co,   el  al.    (Mich.i. 
79B. 
Hiding  on  platform. 

Watson  V.  Portland   &   G.    E. 
Ry.  Co.  (Me.),  194. 
Siding  on  step. 

Whalen  v.  Consolidated  Trac- 
tion Co.  (N.J.),207, 
Street  railway  may  be  required 
by  city  to  increase  number  of 
cars,  where  its  motive  power 
has   been   changed,   although 
ordinance   granting-  its  fran- 
chises   fixes    another  number 
People  V.  Detroit  Citizens'  St. 
Ry.  C-j.elal.  (Mich,),  798. 
Sufficiency   of    petition   for   in- 
junction to  compel  removal  of 
trolley  pole. 

Snyder  el  al.  v.   Ft.   Madison 
St.  Ry.  Co.  (Iowa),  S3. 
Trolley  poles  not  an  additional 
servitude. 

Snyder  el  al.    v.    Ft.   Madison 
St.  Ry.  Co.  (Iowa),  53. 
Where    question   whether   ordi- 


t  requiring   i 


number  of   c 


s  oppre 


is  undecided,  it  must  be  tested 
before  relief  will  be  afforded. 
People  V.  Detroit  Citieens'  St. 
Ry.  Co.  el  al.  (Mich.),  798. 
Where  there  was  evidence  tend- 
ing to  show  that  a  boy  injured 
on  street  car  track  was  guilty 
of  contributory  negligence 
and  that  the  motormao  should 
have  seen  him  in  time  to  avoid 
injury,  company's  liability 
was  a  qnestion  for  jury. 
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STRBBT     RAIL'WATS  —  Cofi-  TTOKBTS  AUDFAUBS. 
''""^'^'  ■  See  Carriers  o/PasseH^ers. 

Balfmore  City  Pass.  Hy.  Co.       j.^  consolidation  of  rail- 

whJ;■h?r^^JS■  "Include    ;r/,^r.r '"  *"■  "'""'^'  °^ 


a/.  T'.  Hamilton  (C.C.A0,771. 


Limited  tickets. 


STRTTOTtrBES  NEAB  TRAOK  Boyd  v.   Spencer  ei  al.  (Ga), 

See  Afaiier  and  Servant.  247. 

TAXATION.  Notice  to  paasenffer  of  time  limit 

Eight  of  way  subject  to  asseai-  °^  ticket. 

roent  by  state  board,  not  by  Boyd  v.  Spencer  et  al.  (Ga.|, 

local  a;  ' 


Chicago,  M.  A  St.  P.  Ey.  Co. 

V.  Grant  (111.),  823.  TORTS. 

Eoadbed    of    railroad    ejtempt  Assignment  of  right  of  action 

from  special  assessmeuts  for  fo;' 

public  improvementB.  'Ati^hiiui-    T    »    a   T  R  rn 

City   of   Boston    v.  Boston  Sc  Atchison.  T.   ft.   a.  F.  K.  Co. 

A.E.Co.  (Mass.). 807.  p   Kansas  Facers' Ina.  Co. 

What     ia     subject    to    taxation  (iian.  App.j,  a*/, 

under  term  "  roadway."  TTrRNTA-RT  SIR 

Chicago.  M.  &  St.  P.  Ey.  Co.  TOR^TABDHS. 

V.   Cass  County  et  al.    (N.  See  Children. 
Dak.),  813. 

VIOB-PRINCIPAI.a 
See  Fellow  Servants. 
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